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*  CHAPTER   X.  [*456] 

OF    ACTIONS    BETWEEN    PARTNERS. 


SECTION  I.  — GENERAL  OBSERVATIONS. 

1.    Laiv  before  the  Judicature  acts. 

The  mutual  rights  and  obligations  of  partners  having 
been  examined,  it  is  proposed  in  the  next  place  to  consider 
the  means  by  which  those  rights  and  obligations  can  be  en- 
forced. 

Legal  proceedings  between  partners.  —  It  has  l)een  already 
seen  (Bk.  ii.,  c.  3)  that  before  the  Judicature  acts  there  was 
no  method  by  which  an  ordinary  firm  could  sue  or  be  sued 
by  any  of  its  members,  either  at  law  or  in  equity ;  for  the 
firm,  as  distinguished  from  the  persons  composing  it,  had  no 
judicial  existence.  All  proceedings,  therefore,  which  had 
for  their  object  the  enforcement  of  the  mutual  rights  and 
obligations  of  partners,  had  to  be  taken  by  some  or  one  of 
the  members  of  a  firm  individually  against  some  others  or 
other  of  them  also  individually.  The  consequences  of  this 
rule  were  important,  for  it  followed  from  it  — 

1.  That  no  action  at  law  could  be  brought  by  one  partner 
against  another  for  the  recovery  of  money  or  property  pay- 
able to  the  firm  as  distinguished  from  the  partner  suing ; 

2.  That  no  suit  in  equity  was  maintainable  by  one  partner 
against  another  u-ith  respect  to  a  matter  in  which  the  firm 
was  interested,  without  bringing  all  the  members  thereof  be- 
fore, the  court.  This  rule  was  subject  to  exceptions,  as  will 
be  seen  hereafter  ;  but  it  was  established  as  a  rule,  and  flowed 
from  the  non-recognition  of  the  firm. 

^Moreover,  until  the  law  was  altered  by  31  v.^-  32  \  ut.  c. 
116,  no  criminal  prosecution  was  sustainable  by  one  partner 
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[*457]  against  *  another  for  stealing  the  property  of   the 
finn(<r).^    But  this  inconvenience  has  been  removed 
bv  the  above  mentioned  statute  (6). 

The  inability  of  a  Jinn  to  sue  one  of  its  members,  and  vice 
versd,  arose  from  the  circumstance,  that  in  an  action  by  a 
tirm  against  one  of  its  members,  or  vice  versd,  the  member 
in  (pu'stion  must  be  both  a  plaintiff  and  a  defendant.  Prac- 
tically it  is  often  extremely  inconvenient  to  have  recourse 
to  the  intervention  of  a  trustee,  and  to  procure  agreements 
to  be  made  with  him  so  as  to  enable  him  to  sue  and  be  sued 
thereon.  But,  inconvenient  as  this  was,  it  was  only  through 
the  intervention  of  a  trustee  that  agreements  between  part- 
ners and  the  firms  to  which  they  belonged,  could  be  so  entered 
into  as  to  be  enforceable  by  action  at  law  (c).  An  agreement 
by  each  partner  with  his  co-partners  might  indeed  be  framed 
so  as  to  enable  one  to  be  sued  by  the  others,  if  care  was  taken 
to   exclude  the  partner  sued  from  all  share  in   what  was 

(a)  In  R.  V.  Warburton,  L.  R.  1  of  embezzlement;  and  in  R.  v.  Bur- 
Cr.  Ca.  Res.  274,  it  was  held  that  a  gess,  2  N.  R.  85,  and  in  R.  v.  Webster, 
partner  might  be  convicted  of  con-  7  Jur.  N.  S.  1208,  a  member  of  a 
spiring  with  others  to  defraud  his  co-  friendly  society  was  convicted  of  lar- 
partner  by  falsifying  the  accounts  of  ceny,  and  in  \i.  r.  Rroud,  10  W.  R.  02, 
the  firm,  and  thereby,  in  effect,  rob-  of  embezzlement.  In  the  last  three 
bing  his  co-partner.  But  in  R.  v.  cases,  however,  there  were  special 
Evans,  9  Jur.  N.  S.  184,  a  partner  circumstances  as  regards  the  posses- 
who  misrepresented  the  partnership  sion  of  the  money  and  the  trust  re- 
accounts,  and  thereby  obtained  more  posed  in  the  i)risoner.  A  shareholder 
than  his  share  of  money,  was  held  in  a  banking  company  governed  by  7 
not  liable  to  conviction  for  obtaining  Geo.  4,  c.  40,  was  convicted  of  embez- 
money  under  false  pretences;  and  in  zling  money  of  the  company  in  K.  r. 
R.  r.  Loose,  29  L.  J.  M.  C.  132,  R.  v.  Atkinson,  Car.  &  Marsh.  525. 
Marsh,  3  Fos.  &  Fin.  523,  R.  r.  Bren,  (b)  See  on  it,  R.  r.  Smith,  L.  R.  1 
3  N.  R.  176,  members  of  friendly  Cr.  Ca.  R.  26G;  R.  r.  Robson,  Ki  Q. 
societies  indicted  for  stealing  the  B.  D.  137;  Roope  r.  D'Avigdor,  10 
monies  of  the  societies  were  held  not  ib.  412. 

liable  to  conviction.     However,  in  R.  (c)  See  Bedford  r.Brutton,  1  Bing. 

/;.  McDonald,  7  .Jur.  N.  S.  1127,  a  ser-  N.  C.  399,  as  to  an  action  by  a  partner 

vant   who   was   paid  a  salary  and  a  against  the  trustees  of   himself   and 

percentage  of   profits  was  convicted  co-partners. 

1  Where  defendant  supposed  himself  to  be  a  partner,  and  received  a  share 
of  the  profits  in  addition  to  his  salary  as  a  clerk,  he  was  found  guilty  of  em- 
bezzling the  funds  of  the  firm,  on  the  ground  that  he  had  only  a  contingent 
interest  in  the  profits,  and  no  interest  in  the  property  of  the  firm.  Conmion- 
wealth  V.  Bennett,  118  Mass.  443. 

But  where  a  servant  of  the  co-partnership  fraudulently  converted  funds 
received  from  one  member  of  the  firm  to  carry  to  another,  he  was  held  not 
liable  on  a  charge  of  embezzlement.  Commonwealth  ?•.  Berry,  99  Mass.  428. 
See  also  State  r.  Butman,  61  N.  H.  511 ;  Sieghortner  >•.  Weissenborn,  20  N.  J. 
Eq.  172;  Napoleon  v.  State,  3  Tex.  App.  -522. 
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sought  to  be  recovered  from  him,  and  to  exclude  the  partner 
suing   from  all  obligation  to  contribute  to  his  own 
payment  ((?) ;  but  an  agreement  drawn  *  so  as  to  ac-  [*458] 
complish  both  these  objects,  was  not  generally  con- 
venient. 

stipulation  that  secretary,  &c.,  for  time  being  shall  sue.  —  It 
was  not.  however,  competent  for  partners  to  establish,  even 
as  amongst  themselves,  a  rule  that  some  officer,  e.g.^  the 
treasurer  or  secretary  of  the  firm  for  the  time  being,  should, 
as  it  were,  represent  the  iirm  and  sue  and  Ije  sued  on  its 
behalf  accordingly.  Consistently  with  the  established  law, 
effect  could  not  be  given  to  such  a  rule,  and  it  was  sim})ly 
nugatory  (e).  The  consequences  of  this  doctrine  when  ap- 
plied to  companies  were  extremely  serious. 

2.  Effect  of  Judicature  acts. 

Effect  of  the  Judicature  acts. — The  general  effect  of  the 
Judicature  acts,  so  far  as  they  relate  to  legal  proceedings  by 
partnerships,  has  been  already  investigated  (Bk.  ii.,  c.  3) ; 
and  it  was  then  seen  that  a  hrm  can  now  sue  and  be  sued  in 
its  mercantile  name ;  ^  that  where  parties  are  numerous  and 
have  a  common  interest,  some  of  them  may  sue  and  be  sued 
on  behalf  of  all  in  respect  thereof.  Further,  there  is  now 
the  same  facility  in  arranging  parties  to  actions  in  all  divis- 
ions of  the  High  Court  as  there  was  formerly  in  arranging 
parties  to  suits  in  equity ;  and  the  fact  that  an  account  has 
to  be  taken  in  order  to  ascertain  what  is  due  from  one  party 
to  another  is  no  longer  any  reason  why  an  action  by  one 
against  the  other  should  fail;  at  most,  such  a  circumstance 
ma}'  render  it  expedient  to  transfer  the  action  from  one  divis- 
ion of  the  High  Court  to  the  other  at  some  stage  of  the 

(f/)  Radcnhurst  r.  Bates,  3  Bing.  Gray  r.  Pearson,  L.  K.  5  C.  P.  o(>8. 

463.  As  to  Bills  of  Exchange,  see  untt,  p. 

(e)  Hybart  v.  Parker,  4  C.  B.  N.  S.  180,  note  (a). 
209;  Evans  v.  Hooper,  1  Q.  B.  D.  45; 

1  Similar  statutes  in  some  of  the  states  and  in  Canada  have  already  been 
noticed,  unte,  p.  2(54  n.  These  statutes  receive  a  liheral  construction  by  the 
Courts  and  leave  it  optional  to  sue  the  firm  or  the  individual  partners.  See 
McCaskey  v.  Pollock  (Ala.)  2  So.  Rep.  (574;  Hall  c.  Lyons  (\V.  Va.)  1  So.  E. 
Rep.  582.  iSee  also  in  addition  to  cases  cited  pp.  2<)4,  205,  Fleslinian  r. 
Collier,  47  Ga.  253 ;  Cunningham  v.  Woodbridge,  76  Ga.  302 ;  Fox  c  Narra- 
niore,  36  Conn.  376.  See  contra,  Craig  r.  Smith  (Colo.).  15  Pac.  Rep.  337 ; 
Golden  State  and  Miners'  Iron  Works  *•.  Davidson  (Cal.)  id.  20. 
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action.  Nor  is  there  any  danger  now  of  an  action 'for  an 
account  being  held  unsustainable  on  the  ground  that  an 
action  for  damages  is  the  proper  remedy  (/). 

Actions  by  and  against  the  firm.  —  With  respect  to 
[*4;")l>]  actions  by  the  lirm,  it  has  been  already  *  pointed  out 
that  the  name  of  the  firm  is  only  a  compendious  expres- 
sion for  denoting  the  individuals  composing  the  firm  when 
the  name  of  the  firm  is  used.  It  has  not  yet  been  decided 
whether  an  action  in  the  name  of  the  firm  can  be  maintained 
by  or  against  one  of  its  own  members ;  but  tlie  writer  sees 
no  difficulty  in  principle  in  supporting  such  an  action ;  the 
firm  being  regarded  for  the  purposes  of  the  action  as  one 
collective  whole  (</).  This,  however,  is  comparatively  an 
unimportant  matter;  for  if  an  action  m  that  form  cannot  be 
maintained,  it  is  plain  that  one  partner  can  sue  another  when- 
ever he  has  legal  or  equitable  rights  to  be  enforced  or  ad- 
justed Qh). 

Actions  by  or  against  some  on  behalf  of  others.  —  With  re- 
spect to  actions  by  or  against  some  partners  on  behalf  of 
themselves  and  others,  it  must  be  borne  in  mind  that  suits 
in  this  form  have  long  been  familiar  in  courts  of  equity,  and 
certain  rules  respecting  them  have  been  settled  which  are 
not  interfered  with  by  the  Judicature  acts.  These  rules  will 
be  fully  investigated  presently. 


SECTION  II.  — TAKTIES  TO  ACTIONS  BETWEEN  PARTNERS. 

1.    G^eneral  ride  an  to  j^cirtnershij)  actiona. 

General    rules   as  to   actions   betw^een   partners.  —  In   actions 
between  partners  not  involving  any  partnership  account  or 

(/■)  See  as  to  the  jurisrliction  of  (j)  Sucli   actions  are  common   in 

tlie  (.'ourt  of  Chancery  to  entertain  a  Scotland. 

suit  for  an  account  where  there  was  (//)  There  may,  however,  still  be 
no  partner-ship,  trust,  or  fraud,  Smith  difficulties  in  framing  an  action  jnop- 
r.  Leveaux,  2  De  G.  .J.  &.  Sm.  1 ;  eriy  as  in  Robertson  r.  Soutligate,  6 
Moxon  )•.  Bright,  4  Ch.  202 ;  Hem-  Ha.  .530.  In  that  case  there  was  a 
inps  V.  Pugh,  4  Giff.  450;  Barry  r.  partnershi])  of  three  persons,  A.,  B., 
Stevens,  .31  Beav.  2-58.  See,  also,  as  and  C. ;  A.  retired,  B.  filed  a  bill 
to  claims  for  mere  damages,  Great  against  A.  and  C.  to  set  aside  a  fraud- 
Western  Ins.  Co.  r.  Cunliffe,  0  Ch.  ulent  transaction  in  which  the  two 
52-5;  Burtcan  v.  Luntley,  2  Mc.  &  G.  defendants  had  concurred:  then  A. 
30  ;  Clifford  r.  Brooke,  1.3  Ves.  1-32.  and  B.  became  bankrupt ;  it  was  held 
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any  interference  with  persons  against  whom  no  relief  is 
sought,  the  general  principles  applicaljle  to  actions  generally 
must  be  observed  (i).  But  partnership  disputes  usually  in- 
volve the  taking  of  some  account  in  which  all  the  partners 
are  interested,  or  the  granting  of  an  injunction  or  the  ap- 
pointment of  a  receiver,  which  materially  affects  them  all. 
Hence,  it  has  long  been  a  rule  in  Chancery  that  where 
*  the  number  of  partners  is  not  great  they  must  all  be  [*460] 
parties  to  a  suit  for  an  account  if  within  the  jurisdic- 
tion of  the  court  (/c)  ;  ^  and  su])ject  to  the  question  how  far 
the  firm  can  be  treated  as  representing  them  all,  this  rule  is 
still  in  force. 

Action  against  estate  of  deceased  partner.  —  Upon  a  similar 
principle,  where  a  creditor  of  a  firm  sought  payment  of  his 
debt  out  of  the  estate  of  a  deceased  partner,  the  surviving 
partners  had  to  be  made  co-defendants  with  the  executoi^s 
of  the  deceased  (/). 

Actions  for  dissolution.  —  It  follows  from  the  same  princi- 
ple that  to  an  action  for  a  dissolution  and  winding  up  of  an 
ordinary  partnership,  all  the  partners  within  the  jurisdiction 
must  be  parties  (w) ;  ^  and  that  the  representatives  of  de- 
ceased partners  must  be  parties  also  if  they  have  any  interest 
in  the  partnership  accounts  (?/). 

Action  for  share   of  ascertained  sum.  —  lint   although  in   an 

that   the   joint   assignees  of   A.  and  Van  AVart,  9  ib.  193 ;   Long  »•.  Yonge 

B.  could  not  proceed  with  the   suit  2  ib.  369;  Moffat  r.  Farquharson,  2 

against  C.  Bro.   C.   C.   338 ;     Ireton    v.    Lewis, 

(/)  Ante,  book  ii.  cli.  3.  Finch.  90. 

(fc)  See  Hills  c  Nash,  1  Ph.  594.  («)  See   Cox   i-.  Stephens,  9  Jur. 

(/)  Ee    Hodgson,  31    Ch.  D.  192;  N.  S.  1144,  and  2  N.  K.  506;  Baboo 

Wilkinson  r.   Henderson,  1  M.  &  K.  Janokey  Doss   r.  Bindabun    Doss,  3 

582.     This  subject  will  be  e.xaniined  Moo.  In.  App.  175,  and  Cawthorn  r. 

hereafter.  Chalie,  2  Sim.  &  Stu.   127,  where  it 

(in)  Evans  r.  Stokes.  1  Keen,  24;  appears  that  a  surviving  partner  will, 

Richardson  v.  Hastings,  7  Beav.  301 ;  if  necessary-,  be  constituted  the  legal 

Harvey  c  Bignold,  8  ib.  343 ;  Deeks  personal   representative   of    the    de- 

V.  Stanhope,  14  Sim.  57  ;   Wheeler  /•.  ceased. 

1  In  suits  for  an  account  it  is  necessary  that  all  the  partners  be  made  parties 
either  as  plaintiffs  or  defendants,  and  their  representatives  also.  This  in- 
cludes assignees  in  fact  and  by  operation  of  law  and  the  personal  representa- 
tives of  deceased  partners.  Fourth  National  Bank  r.  New  Orleins  &  Carrol- 
ton  Railroad,  11  Wall.  024  ;  20  L.  ed.  82;  Gray  v.  Larrimore,  2  Abb.  (U.  S.) 
542;  Wickham  r.  Davis,  24  Minn.  107;  Fuller  c.  Benjamin.  2.'.  Me.  255; 
Arnold  r.  Arnold,  90  N.  Y.  580;  AVhitney  c.  Cotten,  53  Miss.  089. 

-  Fourth  National  Bank  v.  New  Orleans  &  Carrolton  R.  R.  Co.,  11  Wall. 
G24,  20  L.  ed.  82. 
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action  for  obtaining  payment  of  a  proportion  of  an  unascer- 
tained .sum,  all  the  persons  interested  in  the  sum  must,  as  a 
general  rule,  be  parties,  yet,  where  the  sum  to  be  divided  is 
ascertained,  and  the  shares  into  which  it  is  to  be  divided  are 
also  ascertained,  an  action  for  the  payment  of  one  of  those 
shares  may  be  maintained  without  making  the  persons  in- 
terested in  the  other  shares  parties  (o). 

Sub-partnership.  —  So,  where  the  account  which  is  sought 
is  one  in  which  the  partnership  is  not  concerned,  it  is  not 
necessary  or  proper  to  make  all  the  partners  parties.^  If, 
therefore,  a  partner  has  agreed  to  share  his  profits  with  a 
stranger,  and  the  latter  seeks  an  account  of  those  profits, 
he  should  bring  his  action  against  that  one  partner 
[*4<)1]  alone,  and  not  make  the  others  parties  (j>).  *This 
rule,  however,  does  not  apply  to  an  action  for  an 
account  brought  by  an  assignee  of  a  partner's  share  (rf)  :  and 
where  an  equitable  mortgagee  of  a  share  in  a  mine  brings 
an  action  for  foreclosure,  all  the  partners  ought  to  be 
parties  (r). 

Actions  against  executors  for  account  of  profits. — Whether 
in  an  action  against  the  executor  of  a  partner  for  an  account 
of  profits  made  .by  wrongfully  employing  the  assets  of  the 
deceased  in  the  business  of  a  firm  of  which  the  executor  is  a 
member,  it  is  necessary  to  make  the  other  members  of  the 
firm  parties,  is  not  always  easy  to  decide.  The  rule  appears 
to  be  that  they  are  necessary  parties  if  the  account  sought  is 
an  account  of  all  the  profits  made  by  the  use  of  the  capital 
of  the  deceased;  but  not  if  the  account  is  confined  to  so 
much  of  those  profits  as  the  executors  have  themselves 
received  («). 

(o)  See    Weymouth    v.    Boycr,    1  17  Ch.  D.  423;   Wlietham  r.  Davey, 

Ves.  J.  410 ;  Smith  v.  Snow,  3  Miidd.  30  ib.  574. 

10.    Compare  iHll.s  r.  Nash,  1  Ph.  504.  (r)  Redmayne    v.    Forstcr,   2    Eq. 

{ji)  Brown  v.  De  Tastet,  .lac.  284  ;  407. 

Kaymond'g  case,  cited  by  Lord  Eldon  (.s)  See  Vyse  ?•.  Foster,  8  Ch.  309, 

in    Et    parte    Barrow,   2    Rose,  2-ih;  and  L.  R.  7  H.  L.  318;    Simpson  v. 

Bray    '■.    Fromont,  0    Madd.  5;    and  Chapman,    4    De    G.    M.    &    G.    154. 

see  Killock  v.  Greg,  4  Russ.  285.  Compare  McDonald  v.  Richardson,  1 

{q)  See   Bergmann  v.  Macmiilan,  Gifl.  81. 

^  Sub-partners  deal  only  with  the  partner  under  whom  they  claim.  So  it  is 
neither  necessary  or  proper  that  in  an  accounting  the  other  partners  should  be 
made  parties.  Settembre  r.  Putnam,  30  Cal.  400.  See  also  ]{osenstiel  v.  Grey, 
112  111.  282  ;  Chandler  v.  Chandler,  4  Pick.  78;  Mathewson  v.  Clarke,  6  How. 
122,  12  L.  ed.  370. 
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Effect  of  praying  injunction.  —  Altliouo;li  a  person  may  liiive 
no  iiitLTL'st  in  the  account  to  be  taken,  and  would  therefore 
be  an  improper  party  to  an  action  confined  to  sucli  acc(»unt, 
yet,  if  an  injunction  is  sought  to  be  obtained  against  liim 
specially,  he  must  be  made  a  party.  For  this  reason,  the 
Bank  of  England  and  Sheriffs  are  often  made  parties  to 
actions  in  which  ihcy  liave  no  real  interest  (^). 


2.     Whcrt'  some  part7iers  may  sue  or  he  sued  on  hehalf  of 
tlicmselveii  and  ofJiers. 

Some  on  behalf  of  themselves  and  others.  —  It  has  been  held 
in  many  cases,  that  to  a  l)ill  pra3'ing  for  a  dissolution  of  a 
partnership,  all  the  partners,  however  numerous,  are  neces- 
sary parties,  and  that  consequently,  a  bill  filed  by  some  on 
behalf  of  themselves  and  others,  and  praying  for  a  dissolu- 
tion, is  bad  on  demurrer  (w).  This  rule  is  supposed  to  admit 
of  no  exception,  and  it  has,  though  with  expressions 
of  *  regret,  been  held  to  apply  to  unincorporated  [*4(J2] 
companies  as  well  as  to  ordinary  partnerships  (x). 
The  reason  given  for  the  rule  is,  that  the  affairs  of  a  i)artner- 
ship  cannot  be  finally  wound  up  and  settled  without  deciding 
all  questions  arising  between  all  tlie  partners,  wliic-h  cannot 
be  done  in  the  absence  of  any  one  of  them  (//). 

Presence  of  public  officer  not  sufiBcient.  —  Even  if  a  partner- 
ship is  empowered  to  sue  and  be  sued  by  a  public  officer,  his 
presence  is  not,  in  an  action  for  a  dissolution,  c(|uivaleiit  to 
the  presence  of  all  the  partners  (z). 

No  instance  of  decree  for  dissolution  ■where  all  the  partners 
were  not  before  the  court.  —  Hut  notwithstanding  these 
numerous  authorities,  it  may  be  permitted  to  doubt  whether 
it  can  be  considered  as  a  rule   admitting  of  no  exception 

(0  See,  for  example,  VuUiamy  v.  (.r)  See  cases  in  last  note  and  Van 

Noble,  3  ^ler.  593;    Bevan  v.  Lewis,  Sandau  i-.  Moore,  1  Uiiss.  441;   and 

1  Sim.  370.  Davis   i'.    Fisk,    in    Farren    on    Life 

(h)  Evans  v.  Stokes,  1  Keen,  24 ;  Assurances,  and  cited  by  counsel  in 

Richardson     v.     Hastingrs,    7    Ueav.  Younge's  Keports,  p.  425. 

301;    Harvey  v.  Bignold,  8    ib.  343;  (//)  See  Kichardj<t>n  r.  Hastings,  7 

Decks    V.     Stanhope,    14    Sim.    57 ;  Beav.  307. 

Wheeler  v.  Van  Wart,   0  Sim.   193 ;  (r)  See  Van  Sandau  r.  Moore,  1 

Long  V.   Yonge,  2    Sim.  300;    Ireton  Russ.  441;    Davis    r.   Fisk,    cited    in 

1-.  Lewis,  Finch,  06;    Moft'at  v.  Far-  You.  425;    Abraham    v.   Hannay,  13 

quharson,  2  Bro.  C.  C.  338.  Sim.   581 ;     Seddou     c.    Conndl,    10 

Sim.  58. 
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\vhatS(K'ver,  that  to  every  action  for  a  dissolution,  all  tlie 
partners  must  individually  be  parties.  All  that  can  on  prin- 
ciple be  requisite,  is  that  every  conflicting  interest  shall  be 
suK-^tantially  represented  b}-  some  ))erson  before  the  court. 
If,  which  is  possible,  the  interest  of  each  partner  conflicts 
with  that  of  all  the  others,  then  all  must  undoubtedly  be 
parties.  But  if  the  partners  are  numerous,  and  it  can  be 
shown  that  they  are  divisible  into  classes,  and  that  all  the 
inilividuals  in  each  class  have  a  common  interest,  then  al- 
though the  interest  in  each  class  conflicts  with  that  of  every 
other  class,  there  seems  to  be  no  reason  why,  if  each  class  is 
represented  by  one  or  two  of  the  individuals  composing  it,  a 
decree  for  a  dissolution  should  not  be  made  (a).  There  is 
not,  however,  so  far  as  the  writer  is  aware,  any  case  in  which 
a  decree  for  a  dissolution  has  actually  been  made  in  the 

absence  of  any  of  the  partners. 
r*463']         *  Action  not  in  terms  seeking   a   dissolution.  —  111  an 

action  not  claiming  a  dissolution,  the  (piestion  of 
parties  turns  entirely  on  the  nature  of  the  right  sought 
to  be  enforced.  If  an  account  is  required,  and  it  is  one 
in  which  the  interest  of  each  partner  is  distinct  from  and 
in  conflict  with  that  of  all  the  others,  then  all  the  partners, 
however  numerous,  must  be  parties,  and  their  representation 
by  others,  or  by  a  public  officer  or  secretary,  will  not  be  suffi- 
cient (6).  On  the  other  hand,  if  there  are  no  such  conflict- 
ing interests  as  above  supposed,  it  will  be  sufficient  if  each 
distinct  interest  is  represented  by  a  part}^  to  the  record  (c). 

It  was  held  in  Wallworth  v.  Holt  (J),  that  where  partners 
are  tcjo  numerous  to  be  brought  before  the  Court,  and  they 

(«)  See  Richardson  r.  Larpent,  2  Y.  (6)  See  Van  Sandau  i\  Moore,  1 

&  C.  C  C.  514,  and  the  observations  Russ.    441  ;    Seddon    v.   Connell,    10 

of  Lord  Cottenham  in* Wallworth  v.  Sim.    58;    Abraham   v.    liannay,   13 

Holt,  4  M.  &Cr.  635.   As  to  Cockburn  ib.   581;    McMahon   v.   Upton,  2  ib. 

i".  Thompson,  16  Ves.  321,  see  the  obs.  473;    Sibley  v.  Minton,  27  L.  J.  Ch. 

of  V,  C.  Sliadweil,  2  Sim.  380,  and  53. 

observe  tiiat  the  real  object  was  to  (c)  Coinp.   Harrison    v.    Broun,  5 

make  the  rlofendants  account  for  tlie  De  G.  &  Sm.  728. 

money  they  had  received,  and    that  (d)  4  M.  &,  Cr.  010.     Cockburn  v. 

the  question    as   to  want  of   parties  Thompson,  16  Ves.  321,  is  an  earlier 

was    not    raised    with    reference    to  decision    on    tliis    point.      See,   too, 

that  part  of    the  prayer  of   the  bill  Good  v.  Blewitt,  13  Ves.  307.     See, 

which    sought    a    dissolution.      See,  as  to  some  on  behalf,  «Sc.c.,   in  cases 

also,  Ord.  xvi.  r.  9,  and  Ord.  Iv.  rr.  3  of   voluntary   societies    assuming   to 

to  0.  be  corporations,  Lloyd  v.  Louring,  6 

Ves.  773. 
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are  divisible  into  classes,  and  all  the  individuals  in  one  class 
have  a  common  interest,  a  suit  instituted  by  a  few  individ- 
vials  of  that  class  on  behalf  of  themselves  and  all  ilic  other 
individuals  of  the  same  class  against  the  other  mend)ers  of 
the  company,  is  sustainable.  Since  this  decision,  there  have 
been  many  suits  by  some  shareholders  on  behalf  of  them- 
selves and  others,  praying  for  very  general  accounts  (but 
studiously  avoiding  a  prayer  for  a  dissolution),  and  such  suits 
have  been  successful  whenever  the  interest  of  the  aljsent 
partners  has  been  the  same  as  that  of  the  plaintiffs  on  the 
record  {e').^ 

Actions  not  seeking  division  of  assets.  —  A\  hen  no  disso- 
lution is  claimed,  and  no  winding  up  of  the  partnershij)  is 
sought,  an  action  may  be  properly  instituted  liy  some  of  a 
number  of  numerous  partners,  on  behalf  of  themselves  and 
all  others  whose  interest  is  identical  with  their  own ;  and 
tliis  form  of  action  is  constantly  adopted  where 
numerous  *  partners  seek  to  make  their  managers  [*464] 
account  for  secret  benefits  and  advantages  obtained 
by  them  in  breach  of  the  good  faith  owing  to  those  whose 
affairs  they  conduct  (/)  ;  or  to  rescind  contracts  into  which 
the  partnership  has  been  induced  to  enter  V)y  false  and  fraud- 
ulent representations  (,^).  So  in  the  case  of  mutual  in- 
surance societies  and  friendly  societies  one  member  may  sue 
the  trustees  or  committee  and  one  of  each  class  of  members 
as  representing  all  the  other  members,  where  tlie  object  of 
the  action  is  to  obtain  payment  of  what  is  due  to  the  plain- 
tiff (/i). 

(c)  See  Apperley  r.  Page,  1  Ph.  (/)  Chancey  r.  May,  Prec.  in  Ch. 

779.     See,  for  other  instances,  Cramer  502;    Hichens    r.  Congreve,  4  Kuss. 

r.  Bird,  0  Eq.  143 ;  Wilson  c.  Stan-  5G2 ;  Taylor  /•.  Salmon,  4  M.  &   Cr. 

liope,  2  Coll.  029  ;  Harvey  r.  Collett,  134;  Beck  r.  Kantorowicz,  3  K.  «.<:  J. 

1.5  Sim.   3.32;    Cooper   c.    Webb,  ib.  237. 

454;    Clements    r.   Bowes,    17    Sim.  {g)  See   Small    r.   Attwood.   Yuu. 

167,  and   1    Drew.  684  ;    Richardson  407  ;  and  6  CI.  &  Fin.  232. 

r.  Hastings,    7    Beav.   323;    Butt   r.  (A)  See  Pare  v.  Clogg,  20  Beav. 

Montcaux,  1  K.  &  J.  98;    Sheppard  589;    Bromley    v.    Williams,   32    ib. 

v.  O.xenford,  ib.  401 ;  Sibson  r.  Edge-  177;  Harvey  i.  Beckwith,  2  Hem.  & 

worth,  2  De  G.  &  S.   73.      Compare  M.  429. 
Williams  v.  Salmond,  2  K.  &  J.  463. 

1  Coville  r.  Oilman,  13  W.  Va.  314 ;  Boisgerard  v.  Wall,  Sm.  &  M.  Eq.  404; 
Mandeville  v.  Kiggs,  2  IVt.  482,  7  L.  ed.  493. 
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SECTION    III. —  CASES    IN    WHICH    COUUTS    WILL    NOT    INTER 
FERE    BETWEEN   PARTNERS. 

General  rules  as  to  interference  bet-ween  partners.  —  There  are 
three  general  rules  by  which  courts  of  equity  were  influenced 
when  their  interference  was  sought  by  one  partner  against 
another,  and  to  which  it  will  be  convenient  at  once  to  refer ; 
for  the  same  rules  are  observed  by  all  divisions  of  the  High 
Court  in  all  actions  which  before  the  Judicature  acts  would 
have  been  suits  in  equity;  in  other  woixls,  in  all  actions  for 
specific  performance,  for  an  account,  for  a  receiver,  for  an 
injunction,  and  in  those  actions  for  fraud  in  which  equitable 
relief  as  distinguished  from  the  simple  recovery  of  damages 
is  sought.  The  rules  in  question,  however,  have  no  applica- 
tion to  cases  in  which  prior  to  the  Judicature  acts  one  part- 
ner could  have  sued  another  at  law.  The  rules  alluded  to 
are,  1,  not  to  interfere  except  with  a  view  to  dissolve  the 
partnership ;  2,  not  to  interfere  in  matters  of  internal  regula- 
tion ;  3,  not  to  interfere  at  the  instance  of  persons  who  have 
been  guilty  of  laches. 

1.    Of  the  rule  not  to   interfere  except  with  a  vieiv  to   a 
dissolution. 

Necessity  of  praying  for  a  dissolution.  —  Formerly 
[*465]  courts  of  equity  were  adverse  to  interfering  at  all  *  be- 
tween one  partner  and  another,  unless  it  was  for  the 
purpose  of  dissolving  the  ])artnci'ship ;  or,  if  it  was  dissolved 
already,  of  finally  winding  up  its  affc'aii\s.  Hence  it  will  be 
found  on  reference  to  the  older  reported  decisions,  that  if 
a  dissolution  was  not  sought,  the  Court  would  not  decree 
a  partnership  account,  nor  restrain  a  partner  from  infringing 
the  partnership  articles,  nor  protect  the  partneiship  assets 
from  destruction  or  waste.  This  rule,  at  no  time  perhaps 
very  inflexible,  has  gradually  been  relaxed  ;  it  liaving  been 
discovered  to  be  more  conducive  to  justice  to  interfeie  to 
prevent  some  definite  wrong,  or  to  redress  some  particular 
giievance,  than  to  decline  to  interfere  at  all  unless  com])lete 
jastice  can  be  done  by  winding  up  the  partnership,  and  in 
that  manner  settling  all  disputes.  At  the  same  time  so  difli- 
cult  is  it  to  shake  off  old  associations,  and  to  run  counter  to 
established  rules,  that  traces  of  the  aversion  allu'ded  to  may 
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yet  be  found  in  the  deci.sious  of  the  courts,  and  especiiilly  in 
those  which  rehite  to  the  specitic  performance  of  agreements 
to  form  partnerships,  and  in  those  which  rehite  to  the  ap- 
pointment of  receivers  and  managers.  Indeed,  notwithstand- 
ing the  extent  to  which  the  rule  has  been  rehixed  in  actions 
for  an  account,  or  for  an  injunction,  one  of  the  first  points 
for  consideration,  even  now,  when  one  partner  sues  another 
for  equitable  relief,  is,  can  relief  be  had  without  dissolving 
the  partnership?  Undoubtedly  it  may,  much  more  certainly 
than  formerly,  but  not  always  when  perhaps  it  ought  (/). 

Modern  rule.  —  Without  stopping  to  inquire  how  the  ques- 
tion is  to  be  answered  in  any  particular  case  (for  that  will 
l)e  discussed  hereafter),  it  may  be  stated  as  a  general  propo- 
sition, that  courts  will  not  if  they  can  avoid  it,  allow  a  part- 
ner to  derive  advantage  from  his  own  misconduct  by  com- 
pelling his  co-partner  to  submit  either  to  continued  wrong, 
or  to  a  dissolution  (j)  ;  and  that  rather  than  permit  an  im- 
proper advantage  to  be  taken  of  a  rule  designed  to  operate 
for  the  benefit  of  all  parties,  courts  will  interfere  in  modern 
times  where  formerly  they  would  have  declined  to  do  so.^ 
At  the  same  time  courts  will  not  take  the  management  of 
a  going  concern  into  their  own  hands,  and,  if  they  cannot 
usefully  interfere  in  any  other  manner,  they  will 
*not  interfere  at  all  unless  for  the  purpose  of  wind-  [*4Gt)] 
ing  up  the  partnership. 


2.    Of  the  rule    not    to  interfere  in  matters  of  internal  regu- 
lation. 

Disinclination  to  interfere  in  matters  of  internal  regulation. 
—  A  court  of  justice  will  not  interfere  between  partners 
merely  because  they  do  not  agree.^     It  is  no  part  of  the  duty 

(0  See  i/i/Va,  §  6.  {j)  See  Fairtliorne   r.   Weston.  3 

Ha.  392. 

1  See  Davis  v.  Davis,  GO  Miss.  015;  Trapliagcn  v.  Burt,  07  N.  Y.  30. 

1  Courts  will  interfere  sometimes  to  restrain  partners  in  the  conduct  of  the 
affairs  of  the  concern.  Davis  v.  Davis,  00  Miss.  015  ;  Converse  v.  McKee,  14 
Tc.\.  20;  New  v.  Wright,  4-4  Miss.  202;  Howell  c.  Harvey,  5  Ark.  270;  Stock- 
dale  r.  Ullery,  37  Pcnn.  St.  480;  Levine  v.  Michel,  35  La.  Ann.  1121  ;  liutland 
Marble  Co.  r.  Ripley,  10  Wall.  339,  19  L.  ed.  955;  Carroll  r.  Martin,  35  Ga. 
201.  Where  partnership  is  in  doubt,  Court  will  not  interfere,  llobart  c.  l3al- 
lard,  31  Iowa,  521 ;  Guyton  v.  Flack,  7  Md.  398. 
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of  the  Court  to  settle  all  partnersliip  squabbles :  it  expects 
from  every  partuer  a  certain  amount  of  forbearance  and  good 
feeling  towards  his  co-partner;  and  it  does  not  regard  mere 
passing  improprieties,  arising  from  infirmities  of  temper,  as 
sutlioient  to  warrant  a  decree  for  dissolution,  or  an  order  for 
an  injunction,  or  a  receiver  (A;).  And  when  partners  have 
themselves  agreed  that  the  management  of  their  affairs  shall 
be  entrusted  to  one  or  more  of  them  exclusively,  the  Court 
will  not  remove  the  managers,  or  interfere  wdtli  them,  unless 
they  are  clearly  acting  illegally  or  in  breach  of  the  trust 
reposed  in  them  (?). 

Clubs.  —  The  rule  not  to  interfere  in  matters  of  merely 
internal  regulation  or  discipline  is  strongly  exemplified  in 
cases  of  clubs  (m).^ 

It  is,  however,  in  dealing  with  disputes  between  the  mem- 
bers of  companies  that  the  rule  in  question  is  practically  of 
greatest  importance.  The  application  of  it  to  them  is,  how- 
ever, beyond  the  scope  of  the  present  volume  (w).^ 

3.    Of  the  rule  not   to   interfere   at   the    instance   of  persons 
who  have  been  guilty  of  laches. 

Laches  a  bar  to  relief  in  equity.  —  Independently  of  the 
Statutes  of  Limitation,  a  plaintiff  may  be  precluded  by  his 
own  laches  from  obtaining  equitable  relief.  Laches 
[*467]  presupposes  not  only  lapse  of  time,  but  also  *  the 
existence  of  circumstances  which  render  negligence 
im])utable ;  and  unless  reasonable  vigilance  is  shown  in  the 
prosecution  of  a  claim  to  equitable  relief,  the  Court  acting 

{k)  See  Marshall  v.  Colman,  2  J.  Price,   307 ;    Waters    r.    Taylor,    15 

&  W.  200;   Smith  v.  Jeyes,  4  Beav.  Ves.  10. 

.503;    Lawson    v.    Morgan,    1    Price,  (/«)  See  Fisher  r.  Kcane,  11    Ch. 

.303;    Cofton     v.     Horner,    5     Price,  D.  353;    Labouchere  v.  Wharncliffe, 

537;     Warder     r.     Stilwell,  -3    Jur.  13  ib.  346;  Dawkins  r.  Antrobus,  17 

X.  S.  9 ;    Anderson   v.  Anderson,  25  ib.  015. 
Beav.  100.  (n)  See   Foss  r.  Harbottle,  2  Ha. 

(/)    See    Lawson    r.    Morgan,     1  401,  and  other  cases  of  that  class,  in 

tiie  vol.  on  Comi)anies. 

2  See  Burke  v.  Roper,  70  Ala.  138;  Gorman  v.  Russell,  14  Cal.  631;  s.  c. 
18  Cal.  688. 

'■  Tlie  leading  f^nglish  cases  referred  to  by  tlie  author  in  a  former  edition  in 
addition  to  Foss  r.  Harbottle,  are  Mozley  v.  Alston,  1  Ph.  700;  Carlen  v. 
Drury,  1  V.  &  B.  154;  Lindley,  4th  ed.  800. 
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on  the  maxim,  v'uj'd<intihuH  non  donnientihuH  nubvcniunt  leijes^ 
will  decline  to  interfere  (o).^ 

To  a  suit  for  an  account. —  111  the  early  case  of  Sherman  v. 
Sherman  (y^),  two  persons  had  dealinfjfs  as  merchants  ;  one 
of  them  died;  his  widow  filed  a  bill  for  an  account,  but, 
although  the  Statute  of  Limitations  did  not  apply,  the  l)ill 
was  dismissed,  on  the  ground  that  nuiiiy  years  had  elapsc<l 
since  the  dealings  in  question  had  taken  place,  and  the 
deceased  had  allowed  any  claims  he  might  have  had  to 
slumber  (7). 

Acquiescence  in  account. — Again,  where  an  account  has 
been  rendered,  and  has  been  long  acquiesced  in,  unless  fraud 
be  proved,  a  court  will  not  re-open  it,  although  the  account 
may  be  shown  to  be  erroneous,  and  although  no  final  settle- 
ment was  ever  come  to  (r).^  The  same  principle  is  acted  on 
in  taking  accounts ;  for  charges  long  improperly  made  and 
acquiesced  in,  or  long  omitted  to  be  made,  and  known  so  to 
be,  are  regarded,  in  the  absence  of  fraud,  as  having  been 
made  or  omitted  by  agreement,  and  the  question  of  mistake 
will  not  be' gone  into  (s). 

Laches  in  enforcing  agreements  for  partnerships.  —  The  doc- 
trine of  laches  is  of  great  importance  where  persons  have 
agreed  to  become  partners,  and  one  of  them  lias  unfairly  left 
the  other  to  do  all  the  w^orlv^  and  then,  there  being  a  profit, 
comes  forward  and  claims  a  share  of  it.  In  such  cases  as 
these,  the  plaintiff's  conduct  lays  him  open  to  the  remark 
that  nothing  would  have  been  heard  of  him  had  the  joint 
adventure  ended  in  loss  instead  of  gain  ;  and  a  court  will 
not  aid  those  who  can  be  shown  to  have  remained  (juiet  in 

(0)  Laches   may   preclude    relief,  (7)  See,  too,   Sturt   >■.   Mellisli,   2 

although  actual  assent  or  intellijient  Atk.  610. 

acquiescence    on    the    part    of     the  (»)  Scott  v.  ]Milne,   5   Bt-av.   215, 

plaintiff    may    not    be    proved,    see  and  on  appeal,  7  Jur.  700.     See,  too, 

Evans  r.  Smallcombe,  L.  K.  3  H.  L.  Williams    v.    Page,    24    Beav.    (i54 ; 

250.      See,   as   to    acquiescence,   De  Stupart  c  Arrowsniitli,  0  Sm.  &  G. 

Bussche  r.  Alt,  8  Ch.  D.  31-4.  170. 

(;))  2  Vern.  276.  (s)  Thornton   v.   Procter,   1  Anst. 

94,  and  see  ante,  p.  383. 

1  Groenendyke  v.  Coffeen,  100  111.  325;  Stout  v.  Seahrook,  30  X.  J.  Kq. 
187;  Pond  v.  Clark,  24  Conn.  370;  Kichards  r.  Todd,  127  Ma.<s.  107;  Harris 
I'.  Hillegass,  54  Cal.  463 ;  Phillipi  v.  Piiillipi,  01  Ala.  41 ;  lluyt  /■.  Sprague,  103 
U.  S.  613;  26  L.  ed.  585 ;  Drew  r.  Beard,  107  Mass.  64. 

2  Bell  r.  Hudson  (Cal.),  14  Pac.  Wep-  "'-'1;  I^'^*?  '•  ^^''^''  ^  ^^-  ^'"|^-  ^"" ' 
Coleman  v.  Marble,  9  La.  Ann.  476.     Sec  Sangston  v.  Hack,  52  Md.  173. 
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the  hope  of  being  able  to  evade  responsibility  in  case  of  loss, 
but  of  being  able  to  claim  a  share  of  gain  in  case  of  ultimate 

success. 
[*4ti8]       *  Thus,  in  Cowell  v.  Watts  Q)  the  plaintiff  and  the 

defendant  had  agreed  to  take  land  for  the  purpose  of 
improving  it,  and  letting  it  upon  building  leases.  A  long 
lease  was  accordingly  obtained,  and  was  taken  in  the  name 
of  the  defendant.  The  plaintiff  then  applied  to  the  defend- 
ant to  enter  into  a  written  agreement  upon  the  subject  of 
their  joint  adventure,  but  this  the  defendant  declined.  The 
defendant  also  assumed  to  act  as  sole  owner  of  tlie  land 
obtained;  he  removed  the  plaintiff's  cattle  from  it,  and  l)()r- 
rowed  money  on  a  mortgage  of  the  land,  and  expended  such 
money  in  building  upon  it.  Tlie  plaintiff'  all  this  time  did 
nothing,  although  he  was  aware  of  what  was  going  on. 
After  a  lapse  of  eighteen  months  the  plaintiff,  by  his  solicitor, 
called  upon  the  defendant  to  perform  the  original  agree- 
ment; and  the  defendant  declining,  a  suit  for  specific  per- 
formance was  instituted.  The  bill,  however,  was  dismissed 
A\dth  costs,  on  the  ground  that  the  plaintiff  had  by  his  con- 
duct induced  the  defendant  to  suppose  that  the  plaintiff  had 
abandoned  the  speculation,  and  that  the  defendant  had  the 
sole  right  to  the  land. 

Laches  where  partnership  is  a  mining  partnership.  —  The  doc- 
trine now  under  discussion  is  especially  applicable  to  mining 
and  other  partnerships  of  a  highly  speculative  character. 
Mining  operations  are  so  extremely  doubtful  as  to  their  ulti- 
mate success,  that  it  is  of  the  highest  importance  that  those 
engaged  in  them  should  know  on  whom  they  can  confidently 
rely  for  aid;  if,  therefore,  a  person  engages  in  a  mining 
adventure  in  partnership  with  others,  and  disputes  arise 
between  them,  and  he  is  denied  a  partner's  rights,  lie  should 
be  careful  to  assert  his  claims  whilst  the  dispute  is  fresh ; 
for  if  he  lies  by  until  the  mine  has  been  rendered  prosperous 
by  his  co-partners,  and  he  then  comes  forward  insisting  on 
his  rights  as  a  partner,  and  seeks  equitable  as  distinguished 
from  legal  relief,  he  will  be  refused  it ;  on  the  ground  tliat 
he  has  applied  for  it  too  late  (w).     On  this  principle,  in  Sen- 


(0  2  H.  &  Tw.  224.  Beav.  575,  and  Walker  r.  Jeffreys,  1 

(u)  Set,  in  addition  to  the  cases       Ha.  341. 
cited   below,   AUoway  v.  Braine,  20 
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house  V.  Christian  (a;),  wliere  several  persons  were  lessees  of 
a  colliery,  and  the  lease  being  about  to  expire,  one 
*  of  them  obtained  a  renewal  of  it  in  his  own  name,  [*469] 
Lord  Rosslyn  dismissed  with  costs  a  bill  filed  by  the 
others  claiming  the  benefit  of  the  renewed  lea.se.  The  plain- 
tiffs had  allowed  the  defendant  to  work  the  colliery  single- 
handed  at  a  great  expense ;  and  although  they  were  aware 
of  all  the  facts  when  the  original  lease  expired,  they  did  not 
take  any  proceedings  to  enforce  their  rights  until  four  years 
afterwards.  This  case  was  referred  to  with  approbation  by 
Lord  Eldon,  in  the  case  of  Norway  v.  Rowe  (y),  in  which  he 
refused  a  motion  for  a  receiver  made  on  behalf  of  a  person 
claiming  to  be  a  partner,  but  whose  rights  had  been  long 
denied. 

Again,  in  Prendergast  v.  Turton  (z),  where  the  capital 
subscribed  for  working  a  mine  was  spent,  and  the  plamtiffs 
refused  to  contribute  more,  but  the  other  partners  did  con- 
tribute more,  and  ultimately,  after  a  lapse  of  some  years, 
succeeded  in  making  the  mine  profitable,  and  then  the  plain- 
tiffs came  forward  claiming  their  shares  in  the  concern,  their 
bill  was  dismissed  by  the  Vice-Chancellor  Knight  Bruce,  and 
his  decision  was  aftirmed  on  appeal.  The  same  doctrine 
was  applied  in  Clegg  v.  Edmonson  (a),  the  facts  of  which 
were  similar  to  those  of  Senhouse  v.  Christian,  already  re- 
ferred to.  In  two  respects  Clegg  v.  Edmonson  goes  further 
than  the  other  cases;  for  first,  the  defendants  had  brought 
in  no  fresh  capital,  the  mine  having  paid  its  own  expenses; 
and  secondly,  although  the  plaintiff's  had  not  asserted  their 
claims  by  legal  proceedings,  they  had  constantly  insisted  on 
their  right  to  participate  in  the  profits  obtained  by  the  de- 
fendants under  the  renewed  lease.  L^pon  this  point,  however, 
it  was  observed  by  the  Lord  Justice  Turner,  that  he  could 
not  agree  to  a  doctrine  so  dangerous  as  that  a  mere  asser- 
tion of  a  claim,  unaccompanied  by  any  act  to  give  effect  to 


(x)  Cited  19  Ves.  157,  and  reported  (r)  1  Y.   &  C.  C.   C.   98,   and   on 

in  a  note  to  19  Beav.  35(3.  appeal,  13  L.  J.  Ch.  238. 

0/)  19  Ves.  144.     There  were  more  (a)  8  De  G.  M.  &  G.  787.     The 

grounds   than  one  for  this  decision,  suit   in   so   far   as  it   sought    for  an 

but  the   case  is   always  regarded  as  account  up  to  the  time  of  dissolution 

an  authority  in  support  of  the  doc-  was  sustained, 
trine   acted    on  by   Lord   Kosslyn  in 
Senhouse  v.  Christian. 
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it,  can  avail  to  keep  alive  a  right  which  would  otherwise  be 

precluded  (/-)• 
[*470]  *  In  Rule  v.  Jewell  (c)  a  member  of  a  cost-book 
mining  company,  which  was  seriously  in  debt,  had  his 
shares  forfeited  for  non-payment  of  calls.  After  five  years  he 
disputed  the  validity  of  the  forfeiture  and  claimed  to  be  rein- 
stated as  a  partner.  But  it  was  held  that  he  was  precluded 
by  his  own  laches  from  obtaining  relief. 

Effect  of  evidence  of  abandonment.  —  In  the  cases  already 
referred  to  it  will  be  observed  that  there  was  no  positive 
evidence  that  the  plaintiff  had  ever  abandoned  his  rights  (t?)  ; 
and  in  Clegg  v.  Edmonson  there  was  evidence  to  show  that 
no  abandonment  had  ever  been  contemplated.  It  need,  how- 
ever, scarcely  be  observed  that  positive  evidence  of  abandon- 
ment, in  addition  to  the  negative  evidence  derived  from 
mere  lapse  of  time,  during  which  nothing  had  been  done  by 
the  plaintiff,  greatly  improves  the  position  of  his  opponent. 

There  are  several  cases  illustrating  this.  In  Jekyl  v.  Gil- 
bert (e),  two  artificers  agreed  to  do  work  for  their  joint 
benefit ;  after  the  work  was  done,  the  person  for  whom  it 
Avas  done  refused  to  pay ;  the  defendant  requested  the  plain- 
tiff to  join  in  legal  proceedings  to  compel  payment,  but  the 
plaintiff  declined.  Thereupon  the  defendant  brought  an 
action  for  payment  of  the  work  done  by  him,  and  obtained  a 
verdict.  The  plaintiff  then  claimed  half  the  amount  re- 
covered, but  the  Court  held  that  he  was  not  entitled  to  any 
share  of  it. 

So  if  a  part-owner  of  a  ship  disapproves  of  a  proposed  voy- 
age, and  arrests  the  ship  until  the  other  part-owners  give 
liim  security  for  his  share,  he  is  not  entitled  to  any  portion 
of  the  profits  arising  from  such  voyage  (/)• 

(Ij)  This  general  proposition  must  action  was  not  commenced  until  after 

of   course   he    taken    with    reference  six  years  from  the  alleged  forfeiture. 

to   the    case    before    the    Court.      It  tSed  qu. 

cannot  he  laid   down  as  universally  (</)  In  Prendergast  r.  Turton  per- 

true  that  protests  are  useless.     They  haps   there    was,    and    it   is    on    the 

exclude    inferences    which,    in    their  ground    that   there    was,    that    Lord 

ahsence,  might  fairly  he  drawn  from  Chelmsford    distinguished   that   case 

the  conduct  of  the  party  protesting,  from  Hart  v.   Clarke,  which  will  he 

and  are  conclusive  to  sliow  that  no  noticed  hereafter.     See   G   H.   L.   C. 

ahandonment  of  riglit  was  intended.  657-9.     See,  also,  Garden  Gully,  &c., 

See  in  Hart  v.  Clarke,  infra,  p.  472.  Co.  v.  McLister,  1  App.  Ca.  p.  57. 

(c)  18  Ch.  D.  GGO.     The  Statute  («)  McNaghten's  Select  Cases   in 

of  Limitations  was  pleaded,  hut  was  Chancery,  29. 

held  not  to  he  a  defence,  though  the  (/)  Davis  v.  Johnston,  4  Sim.  539. 
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*  Again,  where  two  persons  agreed  to  take  land  on  [*471] 
lease  for  a  building  speculation,  and  one  of  them  after- 
wards opposed  the  prosecution  of  the  speculation  and  died 
without  ever  having  done  anything  to  further  it,  it  -was  held 
that  the  equitaV)le  estate  and  the  legal  estate  were  in  the 
same  person,  viz.,  the  survivor,  and  that  he  was  not  a  trustee 
as  to  any  portion  of  the  land  for  the  executors  of  the  de- 
ceased (^). 

A  fortiori,  if  a  partner  formally  withdraws  from  an  ad- 
venture when  its  prospects  are  bad  will  he  be  unable  to  claim 
a  share  of  the  profits  resulting  from  it  if  it  ultimately  proves 
to  be  profitable  (/«)  ;  such  cases,  however,  are  not  so  much 
cases  of  laches  as  of  estoppel  or  agreements  to  release. 

Cases  in  which  laches  has  not  been  a  bar  to  relief.  — It  is  now 
necessary  to  advert  to  one  or  two  cases  apparently  at  vari- 
ance with  the  foregoing,  and  in  which  persons  claiming  the 
rights  of  partners  have  succeeded  in  obtaining  the  assistance 
of  a  court  of  equity,  although  their  demands  have  been  stale, 
and  although  the  success  of  the  joint  adventure  has  been 
due  to  the  exertions  of  those  against  whom  those  demands 
were  made. 

The  case  of  Lake  v.  Craddock  ({)  is  sometimes  referred 
to  as  one  of  the  class  now  in  question.  But  tliis  case,  in 
truth,  only  decided  that  if  one  of  several  partners  chooses 
to  claim  the  benefit  of  partnership  dealings,  after  having 
for  some  time  ceased  to  take  any  part  in  the  affairs  of  the 
partnership,  he  must  contribute  his  share  of  the  outlays  made 
by  the  other  partners,  with  interest.  It  was  not  decided  in 
Lake  v.  Craddock  that  a  partner  could,  on  the  above  terms, 
claim  the  benefit  of  what  had  been  done  by  the  others  ;  and 
although  the  decree  gave  a  partner  who  had  long  abandoned 
the  concern  the  option  of  either  claiming  a  share  on  proper 
terms,  or  of  being  excluded  altogether,  the  other  partners  do 
not  appear  to  have  raised  any  objection  to  this  option  being 
given. 

The  cases  which  are  most  at  variance  with  those  referred 

(7)  Reilly  i-.  Walsh,  11  Jr.  Eq.  22.  defendants  had  long  ceased  to  take 

(h)  Maclure  r.  Ripley,  2  Mac.  &  G.  any  part   in  the  partnership   affairs. 

275.  An  account  was  decreed,  and  liberty 

(i)  3  P.  &  W.   158.     The    bill    in  was  given  to  this  defendant  to  come 

effect    was     filed     by    the     plaintiff  in  on  terms,  or  to  be  excluded.     He 

against    four    persons,   his    co-part-  appealed,  being  discontented  with  the 

ners   for   an   account.      One   of   the  terms  imposed. 
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[*472]  to  *  in  the  preceding  pages,  are  the  recent  cases  of 
Hart  V.  Chirke  and  Clements  v.  HaU.i 
In  Hart  v.  Clarke  (A-)  the  facts  were  shortly  as  follows,  — 
a  mining  company  was  formed  on  the  cost-book  principle, 
and  there  was  no  express  agreement  authorising  the  for- 
feiture of  shares  on  the  non-payment  of  calls.  The  plaintiff 
and  the  defendants  were  lessees  of  the  mine,  and  the  only 
shareholders  therein.  Money  being  required  for  carrying 
on  the  mine,  and  the  plaintiff  not  furnishing  his  proportion 
of  the  sum  required,  was,  on  more  than  one  occasion,  in- 
formed that  on  continued  non-payment  his  shares  would  be 
forfeited,  and  ultimately  they  were  declared  forfeited.  The 
plaintiff  who  had  all  along  denied  the  power  of  his  co-adven- 
turers to  forfeit  his  shares,  and  had  suggested  modes  of  ob- 
taining money  which  they  had  not  approved,  gave  them 
notice  that  in  the  event  of  the  mine  proving  successful,  he 
should  expect  his  share  of  the  profits,  and  should,  if  necessary, 
take  legal  proceedings  to  enforce  liis  claim.  A  year  and  a 
half  then  elapsed,  and  at  the  end  of  that  time  he  asserted  his 
claim ;  and  the  defendants  refusing  to  recognise  it,  a  bill  was 
filed  for  an  account.  The  Master  of  the  Rolls  held  it  to  be 
clear  that  no  number  of  partners  could  exclude  another  part- 
ner and  forfeit  his  share,  but  that  the  plaintiff  was  not  en- 
titled to  be  considered  as  still  a  partner;  (1),  because  the 
notice  to  forfeit  his  share  might  be  regarded  as  a  notice  to 
dissolve  the  partnership ;  and  (2),  because  for  nearly  two 
years  he  had  taken  no  step  whatever  to  assert  his  rights,  but 
had  allowed  other  people  to  Avork  the  mine,  and  had  only 
come  forward  when  he  found  it  had  proved  a  profitable  specu- 
lation. On  appeal  it  was  also  held,  that  the  supposed  right 
to  forfeit  had  no  existence ;  but  it  was  further  held,  (1),  that 
the  notice  of  forfeiture  could  not  operate  as  a  dissolution, 
inasmuch  as  that  was  not  the  object  with  wliich  the  notice 
had  been  given ;  and,  (2),  that,  under  the  peculiar 
[*473]  circumstances  *  of  the  case,  the  plaintiff  could  not 
be  held  to  have  shown  any  intention  to  abandon  the 

(k)  Clarke  v.  Hart,  6  H.  L.  C.  633,  also  a  case  of  forfeiture.     Compare 

affirming  Hart  v.  Clarke,  6  De  G.  M.  Rule  v.  Jewell,  18  Ch.  D.  GOO.    Shares 

&   G.   232,    anjl    reversing    s.    c.    19  in  cost-book  companies  may  now  be 

Beav.  349.     See,  also,  Garden  Gully,  forfeited,  see   32   &  33   Vict.   c.   19, 

&c.,  Co.  V.  McLister,  1  App.  Ca.  39,  §  10,  &c. 

1  See  a7ite,  p.  312,  note  1. 
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undertaking,  and  that  the  nature  of  mining  speculations  was 
such  as  to  render  it  inequitable  to  lay  down  as  a  general  rule 
that  no  adventurer  should  be  entitled  to  relief  in  equity  when 
the  adventure  becomes  productive,  unless  he  had  paid  up  liis 
calls  whilst  it  remained  unproductive. 

Ground  of  the  decision  in  the  last  case.  —  Tlie  ground  of 
the  decision  in  the  above  case,  and  that  which  distinguishes 
it  from  Senhouse  v.  Christian  and  other  cases  alluded  to 
above,  is  this,  viz.,  that  the  plaintiff  in  Hart  v.  Clarke  had, 
as  one  of  the  lessees  of  the  mine,  a  legal  interest  therein, 
which  nothing  had  displaced.  The  Court,  therefore,  was  in 
this  position :  it  was  compelled  either  to  make  a  decree  in 
favour  of  the  plaintiff,  or  to  declare  him  a  trustee  of  his  share 
in  the  mine  for  the  defendants ;  and  there  not  being  suffi- 
cient grounds  for  justifying  the  latter  alternative,  the  former 
was  necessarily  adopted  (Z).  Upon  no  other  ground  can  the 
case,  it  is  submitted,  be  distinguished  from  Clegg  v.  Edmon- 
son and  the  other  cases  alluded  to  above  ;  for,  although  reli- 
ance was  placed,  in  the  judgment  in  Hart  v.  Clarke,  on  the 
distinct  notice  given  by  the  plaintiff  that  he  did  not  acqui- 
esce in  the  defendant's  conduct,  and  should  insist  on  his 
rights,  it  was  decided  in  Clegg  v.  Edmonson  that  a  protest 
did  not  enlarge  the  time  within  which  redress  must  be  sought 
in  a  court  of  equity  (771). 

Clements  v.  Hall  (w)  is  another  case  in  which,  notwith- 
standing the  lapse  of  a  considerable  time,  it  was  held  that 
relief  ought  to  be  given  to  a  person  claiming  an  interest  in  a 
mine ;  but  the  facts  in  that  case  were  very  peculiar,  and  four 
judges  were  equally  divided.  Lord  Cranworth  and  Lord  Jus- 
tice Turner  holding  that  the  plaintiff  was  entitled  to  relief, 
whilst  Lord  Justice  Knight  Bruce  and  Lord  Komilly  were  of 
a  contrary  opinion.  The  facts  were  in  substance  as  follows. 
A.  and  B.  were  lessees  of  a  mine  which  they  worked  as  part- 
ners. The  lease  expired,  but  the  lessees  continued 
in  possession  *  as  tenants  from  year  to  year,  and  [*474] 
worked  the  mine  as  before.    Li  1847  A.  died,  leaving 

C.  his  executor,  and  bequeathing  an  interest  in  the  mine  to 

D.  B.,  after  the  death  of  A.,  worked  the  mine  alone,  claim- 
ing it  as  his  own  entirely,  and  refusing  to  give  any  account 

(/)  See  ace.  Rule  v.  Jewell,  18  Ch.  (n)  2    De   G.    &   J.    173,    and   24 

D.  660.  Beav.  333. 

(m)  Atite,  p.  409. 
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to  C,  who,  however,  constantly  pressed  for  one.  In  1850  B. 
ne<^otiated  for  and  obtained  from  the  hindlord  a  new  lease, 
but  on  more  onerous  terms  than  before.  Of  this  C.  had  no 
notice.  After  the  new  lease.  B.,  who  since  the  death  of  A. 
had  only  kept  the  mine  going,  began  to  work  it  in  earnest 
and  at  a  profit ;  and  in  1851  D.  filed  a  bill  against  B.  and  C. 
to  estabhsh  his  interest  in  the  mine.  C.  admitted  D.'s  title, 
but  B.  put  in  no  answer,  and  the  suit  was  not  prosecuted. 
In  1853  B.  died,  and  C.  became  his  representative.  In  1854 
the  plaintiff,  who  was  the  assignee  of  D.'s  interest,  filed  a  bill 
in  the  nature  of  a  supplemental  bill  to  D.'s  former  bill,  and 
souo-ht  to  have  D.'s  interest  in  the  mine  secured  for  his,  the 
plaintiff's  benefit.  C,  who  as  the  representative  of  A.  had 
admitted  D.'s  right  in  his  suit,  now,  as  representative  of  B., 
opposed  the  plaintilf's  claim,  and  insisted  on  lapse  of  time  as 
a  defence  to  the  suit.  But  it  was  held,  (1),  that  on  A.'s 
death,  his  interest  in  the  mine  did  not  determine  ;  (2),  that 
his  estate  was  entitled  to  share  the  benefit  of  the  renewed 
lease ;  (3),  that  A.'s  representative  was  not  precluded  in 
1853  from  asserting  this  right  against  B.,  inasmuch  as  B.  had 
kept  A.'s  representative  in  ignorance  of  the  real  state  of  the 
concern ;  and,  (4),  that  there  had  been  no  laches  on  the  part 
of  the  plaintiff  or  of  D.,  through  whom  he  claimed,  inasmuch 
as,  since  1851,  there  had  been  a  bill  on  the  file  to  secure 
their  interest. 

Effect  of  recognition  of  title.  —  Lastly,  on  the  subject  of 
laches  it  may  ]je  observed  that,  as  positive  evidence  of  aban- 
donment materially  strengthens  the  case  of  those  resisting  a 
stale  demand,  so,  on  the  other  hand,  positive  evidence  of 
recognition  affords  an  answer  to  a  defence  grounded  on 
laches  and  lapse  of  time.  Thus,  where  a  shareholder  in  a 
company  became  bankrupt,  but  his  shares  were  carried  in  the 
books  of  the  company  to  a  separate  account,  and  he  was  reg- 
ularly credited  with  the  dividends  which  became  payable  in 
respect  of  those  shares,  his  assignees  were  held  entitled  to 

the    shares    and    accumulated   dividends,    although 
[*475]   *  twenty  years  had  elapsed  since  any  claim  had  been 

made  to  them  (o). 
Result  of  the  cases.  —  Notwithstanding  Hart  v.  Clarke  and 
Clements  v.  Hall,  it  is  submitted  that  the  doctrine  laid  down 

(o)  Penny  v.  Pickwick,  16  Beav.  24G.  See,  too,  the  recognition  of  title  in 
Clements  v.  Hall,  ante,  p.  473. 
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and  acted  upon  in  Norway  v.  Kowe,  Senhonse  v.  Christian, 
Prendergast  v.  Turton,  Clegg  v.  Edmonson,  and  Rule  v. 
Jewell  may  still  be  safely  relied  on  in  all  cases  except  those 
in  which  the  court  can  be  driven,  as  it  was  in  Hart  v.  Clarke, 
to  the  alternative  of  holding  either  that  the  plaintiff  is  enti- 
tled to  relief,  or  that  he  has  abandoned  and  lost  his  former 
legal  status  (jt>). 

Demurrer  on  the  ground  of  laches.  —  Laches  if  relied  on  as  a 
det'cnce  to  an  action  ought  to  Ik;  expressly  pleaded;  it  can- 
not be  taken  advantage  of  by  demurrer,  or  its  modern  equiv- 
alent, if  it  can  only  be  made  out  inferentially  from  the  state- 
ments in  the  claim  (</). 


SECTION  IV.  — ACTIONS   FOR  SPECIFIC   PERFORMANCE. 

General  rule  against  specific  performance  of  agreements  for 
partnership.  —  If  two  persons  have  agreed  to  enter  into  part- 
nership, and  one  of  them  refuses  to  abide  by  the  agreement, 
the  remedy  for  the  other  is  an  action  for  damages,  and  not, 
excepting  in  the  cases  to  be  presently  noticed,  for  specific 
performance.  To  compel  an  unwilling  person  to  become  a 
partner  with  another  would  not  be  conducive  to  the  welfare 
of  the  latter,  any  more  than  to  compel  a  man  to  marry  a 
woman  he  did  not  like  would  be  for  the  benefit  of  the  lady. 
Moreover,  to  decree  specific  performance  of  an  agreement 
for  a  partnership  at  will  would  be  nugatory,  inasmuch  as  it 
might  be  dissolved  the  moment  after  the  decree  was  made ; 
and  to  decree  specific  performance  of  an  agreement  for  a 
partnersliip  for  a  term  of  years  would  involve  the  court  in 
the  superintendence  of  the  partnership  throughout 
the  wliole  continuance  of  the  term.  As  a  rule,  *  there-  [*476] 
fore,  courts  will  not  decree  specific  performance  of  an 
agreement  for  a  partnership  (/•)•  ^or  will  specific  perform- 
ance be  decreed  of  an  agreement  to  become  a  partner  and 

(/))  See,  also,  Garden  Gully,  &c.,  (7)  See    Deloraine   v.   Browne,   3 

Co.  r.  McLister,  1  App.  Ca.  39,  wl>ich  Bro.  C.  C.  633;   Mitf.  PI.  212  ;   Tur- 

shows  that  in  such  a  case  as  Hart  r.  ner  r.  Borlase,  11  Sim.  17. 

Clarke,   something   more    than  mere  (r)  Scott  r.  Kayment,  7  Eq.  112; 

laches  is  necessary  to  deprive  a  plain-  Hercy  '•.  Birch,  9  Ves.  357  :  Sheffield 

tilT  of  relief.     In  Benin<rfield  r.  Bax-  Gas,   &c.,   Co.  r.    Harrison.   17    Beav. 

ter,    12    App.    Ca.  1G7,    there    was  a  294;    Downs    r.    Collins,  G    Ha.  418. 

fiduciary  relation.  See,  also,  Maxwell  c.  The  Port  Ten- 
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brinq-  in  a  certain  amonnt  of  capital,  or  in  default  to  lend  a 
sum  of  money  to  the  plaintiff  (.s). 

Cases  in  which  a  decree  will  be  made.  —  However,  if  the 
parties  have  ai^reed  to  execute  some  formal  instrument 
which  would  have  the  effect  of  conferring  rights  which  do 
not  exist  so  long  as  the  agreement  is  not  carried  out,  in  such 
a  case,  and  for  the  purpose  of  putting  the  j)arties  into  the 
position  agreed  upon,  the  execution  of  that  formal  instru- 
ment may  be  decreed,  although  the  partnership  thereby 
formed  might  be  immediately  dissolved  (^--^  The  princi- 
ple upon  which  the  Court  proceeds  in  a  case  of  this  de- 
scription, is  the  same  as  that  which  induces  it  to  decree 
execution  of  a  lease  under  seal,  notwithstanding  the  term 
for  Avhicli  the  lease  was  to  continue  has  already  expired  (w). 

In  England  v.  Curling  (x),  the  plaintiff  and  two  of  the  de- 
fendants agreed  to  become  partners  as  ship  agents,  for  seven, 
fom-teen,  or  twenty-one  years,  and  they  signed  with  their 
initials  an  agreement  to  that  effect.  A  deed  was  prepared  to 
carry  out  the  agreement ;  the  deed,  however,  was  never  exe- 
cuted, and  it  differed  somewhat  from  the  agreement.  The 
parties  carried  on  business  as  partners  under  the  agreement 

nant  Co.,  24  Beav.  495,  and  Vivers  ?•.  Stocker   v.   Wedderburn,   3   K.  &  J. 

Tuck,  1  Moore,  P.  C.  N.  S.  510,  where,  40.3. 

however,  there  was  fraud.     See,  gen-  (k)  See  Wilkinson  v.  Torkington, 

erally.  Fry  on  Spec.  Perf .  pt.  vi.  ch.  3,  2  Y.   &  C.   Ex.   726,   and   the   cases 

ed.  2.  there  cited. 

(s)  Sichel  V.  Mosenthal,  30  Beav.  (.r)  8  Beav.  129.     See  the  observa- 

371.  lions  of   Lord  Romilly  on  this  case, 

(0  Buxton  V.  Lister,  3  Atk.  385,  in  30  Beav.  376. 
and    see    1    Swanst.   513,   note,   and 

^  Although  a  court  of  equity  will  not  ordinarily  decree  specific  perform- 
ance of  an  agreement  to  form  a  partnership,  which  may  be  immediately 
dissolved  by  either  party,  it  will  secure  to  a  partner  the  interest  in  property  to 
which  he  is  entitled  by  the  partnership  agreement.  Story,  Part.  §  189;  1 
Story,  Efj.  jur.  §  GOO.  Somerby  r.  Buntin,  118  Mass.  279;  Birchett  v.  Boiling, 
5  Munf.  442.  In  Somerby  r.  Buntin,  supra,  defendant  invented  an  improve- 
ment in  railway  car  seats  and  applied  to  plaintiff  to  assist  him  in  obtaining 
letters-patent  and  placing  his  invention  on  the  market,  and  an  agreement  was 
made  that  each  should  be  the  owner  of  one-third  of  the  patent.  Defendant 
took  letters-patent  in  his  own  name  and  refused  to  assign  and  denied  the 
right  of  plaintiff  in  the  invention.  The  plaintiff's  bill  sought  to  compel  an 
assignment  among  other  things,  and  it  was  held  upon  demurrer  that  plaintiffs 
were  entitled  to  the  relief  sought  and  that  the  agreement,  though  not  in 
writing,  was  not  a  contract  of  sale,  but  a  contract  of  partnership. 

Equity  will  not  decree  specific  performance  of  an  agreement  unless  the 
parties  have  agreed  to  execute  some  instrument  of  which  the  execution  can 
be  ordered.     Ogier  v.  Booth,  9  (Vict.)  L.  R.  Eq.  160. 
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for  eleven  years,  and  then  they  began  to  quarrel.  The  defend- 
ant Curling,  who  appears  to  have  been  in  the  wrong  from 
the  beginning,  gave  notice  to  dissolve  in  three  months ;  he 
retired  from  the  partnership,  and  entered  into  partnership 
with  other  persons,  and  carried  on  business  with  them  on 
the  premises  and  in  the  name  of  tlie  old  firm.  The 
new  firm  opened  the  *  letters  addressed  to  the  old  one,  [*477J 
and  gave  notice  of  its  dissolution  to  its  correspon- 
dents. The  plaintiff  then  filed  a  bill  for  specific  perform- 
ance and  an  injunction,  and  he  obtained  a  decree  (j/'). 

Specific  performance  •where  an  account  only  is  ■wanted.  —  The 
only  other  class  of  cases  in  wliieh  anything  like  specific  per- 
formance of  an  agreement  for  a  partnership  will  be  decreed, 
is  where  a  person  who  has  agreed  with  another  to  share  the 
profits  of  some  joint  adventure,  seeks  to  obtain  that  share 
after  the  adventure  has  come  to  an  end.  Although  the  de- 
cree giving  him  the  relief  he  asks  may  be  prefaced  by  a 
declaration  that  the  agreement  relied  upon  ought  to  be  spe- 
cifically performed,  tliis  has  not  the  effect  of  creating  a  part- 
nership to  be  carried  on  by  the  litigants,  but  merely  serves  as 
a  foundation  for  the  decree  for  an  account,  which  is  the  sub- 
stantial part  of  what  is  sought  and  given.  An  instance  of 
this  class  of  cases  is  afforded  by  Dale  v.  Hamilton  (z). 
There,  in  substance,  three  persons  had  agreed  to  purchase 
land ;  to  build  on  it  and  improve  it ;  and  then  to  sell  it  for 
their  common  benefit.  Land  was  accordingly  obtained,  built 
upon,  and  improved,  and  subsequently  the  right  of  one  of  the 
thi-ee  persons  to  any  share  in  the  adventure  was  denied  by 
the  other  two.  He  thereupon  filed  a  bill  for  a  sale  of  the 
land,  for  an  account  of  the  joint  speculation,  and  for  a  proper 
distribution  of  the  monies  arising  from  the  sale  ;  and  the 
Court  held  him  entitled  to  this  relief. 

(v)  The  following  was  the  minute  since  the  date  thereof.  Let  the 
of  the  decree:  —  "The  Court  doth  Master  settle  and  approve  of  a  proper 
declare  that  the  agreement  for  a  co-  deed  of  co-partnership  between  the 
partnership,  dated,  &c.,  is  a  binding  said  parties  in  pursuance  of  the  said 
agreement  between  the  parties  there-  agreement,  having  regard  to  any 
to,  and  ought  to  be  specifically  per-  variations  wliich  he  may  find  to  have 
formed  and  carried  into  execution,  been  made  in  the  said  agreement  as 
and  doth  order  and  decree  the  same  hereinbefore  directed,  and  let  the 
accordingly.  Refer  it  to  the  Master  parties  execute  it.  Continue  the  in- 
to inquire  whether  any  and  what  junction  against  the  defendant  Cur- 
variations    have   been    made   in   the  ling." 

said    agreement    by    and    with    the  (;)  5  Ha.  3G0,  and  2  Ph.  2(30. 

assent  of  the  several  parties  thereto 
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Another  instance  of  the  same  kind  is  afforded  by  Webster 
V.  Brav  (^d).  In  that  case  the  phiintiff  and  the  defendant 
had  been  jointly  retained  as  solicitors  to  a  company. 
[*478]  They  were  *  not  in  partnership  as  solicitors  gener- 
ally, bnt  the  plaintiff  insisted  that  they  were  part- 
ners as  regarded  the  business  done  for  the  company,  and  that 
the  payments  made  by  the  company  to  each  ought  to  be 
shared  by  both.  The  defendant  insisted  that  there  was  no 
partnership,  and  that  each  was  to  be  paid  for  the  work  done 
by  himself,  and  to  retain  for  his  own  benefit  all  payments  in 
respect  of  such  work.  The  plaintiff  having  resigned,  filed  a 
bill  for  .an  account,  and  the  Court  made  a  decree  in  his  fa- 
vour, declaring  that  the  plaintiff  and  the  defendant  were 
jointly  and  equally  interested  in  the  profits  and  loss  of  the 
business  transacted  by  them,  or  either  of  them,  as  solicitors 
to  the  company  (5). 

Other  cases  of  specific  performance  betTveen  partners.  —  Re- 
lief in  the  shape  of  specific  performance  may  be  required  for 
other  purposes  besides  carrying  into  execution  agreements  to 
form  partnerships.^  The  assistance  of  a  Court  is  often  re- 
quisite to  compel  those  engaged  in  a  going  concern,  to  act 
conformably  to  the  articles  of  partnership ;  and  also  to  com- 
pel those  who  have  dissolved  partnershijj,  to  observe  the 
stipulations  into  which  they  have  entered.  The  principles 
on  which  the  Courts  act  in  granting  or  withholding  assistance 
when  sought  for  the  former  purpose,  will  be  considered  here- 
after ;  and  with  respect  to  the  specific  performance,  after  a 
dissolution  of  partnership,  of  agreements  entered  into  by  the 
partners  previously  to,  or  at  the  time  of  dissolution,  it  need 
only  be  oljserved  that  relief  will  be  granted  or  refused  upon 
the  principles  by  which  the  Court  is  ordinarily  guided  in 
questions  of  specific  performance,  and  that  nothing  turns  on 
the  circumstance  of  the  litigants  having  been  partners.  It 
would,  therefore,  be  foreign   to    the  objects  of  the  present 

(a)  7  Ha.  159.  08,  and  7  De  G.  M.  &  G.  2.09,  is   a 

(6)  Robinson  r.  Anderson,  20Boav.       similar  case. 

^  In  Beckwith  v.  Manton,  12  R.  I.  442,  tlircc  partners  in  a  real  estate  trans- 
action by  an  agreement  between  themselves  gave  a  contract  to  one  partner  to 
convey  to  him  a  portion  of  the  real  estate  in  lieu  of  his  share  of  tlic  estimated 
profits.  Upon  an  assignmeVit  by  tlie  partner  of  this  agreement  it  was  held  that 
his  assignees  could  compel  specific  performance  of  the  agreement.  See  also 
Whitworth  >•.  Harris,  40  Miss.  488  ;  Robinson  v.  Davidson,  3  E.  D.  Smith,  221 ; 
Rutland  Marble  Co.  v.  Ripley,  10  Wall.  .339,  19  L.  ed.  955. 
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treatise  to  prosecute  this  subject  further ;  })ut  for  purjjoses 
of  reference,  it  may  be  useful  to  mention  that  the  Court  has 
enforced  the  following  agreements  entered  into  upon  or  with 
a  view  to  a  dissolution  :  namely  — 

Agreements  not  to  carry  on  business  within  a  certain  dis- 
tance or  for  a  certain  space  of  time  (c)  ; 

*  Agreements  as  to  the  custody  of  partnership  [*479] 
books  and  the  furnishing  of  copies  thereof  (c?) ; 

Agreements  that  a  third  party,  and  he  only,  shall  get  in 
debts  (e) ; 

Agreements  that  the  value  of  the  share  of  an  outgoing  or 
a  deceased  partner,  shall  be  ascertained  in  a  specified  way 
and  taken  accordingly  (/)  ; 

Agreements  that  an  outgoing  partner  shall  offer  his  share 
to  his  co-partners,  before  selling  it  to  other  persons  (^) ; 

Agreements  to  grant  an  annuity  to  a  retiring  partner  and 
his  widow  (A) ; 

Agreements  not  to  divulge  or  make  use  of  a  trade  secret  (i). 


SECTION  v.  — ACTIONS  FOR   MISREPRESENTATION   AND 
FRAUD. 

1.    General  observations. 

The  proper  reinedy  for  a  person  who  has  been  induced  by 
fraud  to  become  a  partner  with  another,  depends  in  the  first 

(c)   "Whittaker   r.  Howe,  3  Beav.  been  to  decree  specific   performance 

383 ;    Turner  v.  Major,  3  Gift.  442  ;  of  a  contract  for  a  partnership ;  and 

and   see    Coates  r.  Coates,  G   Madd.  Cooper  r.  Hood,  7  W.  R.  83,  where  a 

287,  and  see  Williams  v.  Williams,  1  decree  was   refused   on    the    ground 

Wils.  Cii.  473,  note.  that    the    agreement    sought    to    be 

(f/)  Lingen  ?•.  Simpson,  1  Sim.  &  enforced  was  too  vague  in  its  terms. 

Stu.  GOO,  and  see  AVhittaker  r.  Howe,  See,  as  to  agreement  for  a  valuation, 

3  Beav.  383.  ante,  p.  432. 

(e)  Davis    v.    Amer,  3    Drew.  G4;  (g)  Homfray  r.  Fothergill,  1    Eq. 

Turner  r.  Major,  3  Gift.  442.  5G7. 

(/)  Morris  r.  Kearsley,  2  Y.  &  C.  (/()  Aubin  v.  Holt,  2  K.  &  J.  GO; 

E.x.  139;    Essex    v.  Essex,  20  Beav.  Page  r.  Cox,  10  Ha.  1G3.     See,  also, 

442;  King  r.  Chuck,   17    Beav.  325;  Murray  r.  Flavell,  25  Ch.  D.  80,  and 

and  see  Fcatherstonhaugh  ;•.  Turner,  Bonville  r.  Bonville,  6  Jur.  N.  S.  414, 

25  Beav.  382,  and  Gibson  v.  Goldsmid,  M.   R.,   where   the    agreement    sued 

5  De  G.  M.  &  G.  757,  reversing  s.  c.  upon   was   decided   not   to   bear  the 

18   Beav.   584.     Compare   Downs   r.  construction    contended   for    by   the 

Collins,   6   Ha.  418,   where   to   have  plaintiff, 
enforced  the  agreement  would  have  (i)  Morison  r.  Moat,  0  Ila.  241. 
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place  on  who  the  person  is  who  committed  the  fraud.  Speak- 
ing generally  and  subject  to  certain  qualifications  which  will 
be  noticed  hereafter,  if  the  fraud  complained  of  has  been  com- 
mitted by  the  other  partner,  the  person  defrauded 
[*480]  hajs  the  *  option  of  affirming  or  of  rescinding  the  con- 
tract into  which  he  has  been  induced  to  enter ;  and 
whether  he  affirms  it  or  disaffirms  it  he  is  entitled  to  damages 
for  any  loss  which  he  may  have  sustained  by  reason  of  the 
fraud  (^).  But  if  the  fraud  has  been  committed  by  some 
tliird  person  and  is  not  in  point  of  law  imputable  to  the 
other  partner,  then  the  person  defrauded  has  no  such  option : 
he  cannot  rescind  the  contract :  he  can  only  sue  those  who 
defrauded  him  for  damages.  But  it  will  be  observed  from 
this  general  statement  that  in  cases  of  this  class  there  is 
always  a  preliminary  question  to  be  considered,  and  which, 
if  negatived,  leaves  the  complainant  without  any  redress  at 
all :  that  question  is,  has  he  in  fact  been  induced  by  fraud  to 
enter  into  the  contract  of  which  he  complains?  On  this 
preliminary  question  a  few  observations  may  be  useful. 

1 .  Untruth  necessary.  —  No  attempt  is  ever  made  to  give 
any  precise  definition  of  fraud,  or  to  restrict  by  words  the 
circumstances  which  may  be  regarded  as  amounting  to  it  in 
point  of  law.  New  cases  of  fraud  must  always  be  met  by 
new  decisions.  But  by  the  law  of  this  country  a  sharp  line 
is  drawn  between  a  breach  of  a  promise  or  the  disappoint- 
ment of  hopes  raised  by  the  expression  of  intentions  or 
expectations,  on  the  one  hand,  and  an  untrue  statement  on  the 
other  (Z) ;  and  speaking  generally  there  is  no  fraud  sufficient 
to  support  an  action  for  damages  or  to  set  aside  a  contract  in 
the  absence  of  some  untrue  statement  of  fact  or  of  some  con- 
cealment of  fact  which  makes  what  is  stated  substantially 
unti-ue  (m).i 

(k)  Small   r.    Atwood,   You.   507,  8  Q.  B.  286;  Smith  r.   Cliadwick,  9 

and  r,  CI.   &   Fin.   2.32;    Pulsford  r.  App.  Ca.  187.     IIotildsvTorth  v.  City 

Richards,  17  Roav.    87;    CruiJishanlc  of  Glasgow  Bank,  5  App.  Ca.  317,  is 

'•.   McVicar,   8  Beav.  100.     And   see  not  opposed  to  this ;  it  turned  on  the 

Bfcrk  V.  Kantorowicz,  3  K.  &  .T.  230,  statutory  enactments  relating  to  the 

and  cases  of  that  class.  winding  up  of  companies. 

(I)  See  Jordan  v.  Money,  .5  H.  L.  (m)  See   as  to   concealment.  New 

C.   185;    Harris  r.  Nickerson,  L.  K.  Somhrero  Phosphate  Co.  r.  Erlanger, 

1  In  Morse  v.  Hutchins,  102  Mass.  4.30,  plaintiff  sued  for  damages  for  deceit 
in  the  sale  of  the  defendant's  interest  in  the  stock  an^l  good  will  of  a  firm  of 
which  he  was  a  member,  and  the  measure  of  damages  was  held  to  be  the  dif- 
ference between  the  actual  value  of  the  stock  and  good  will  at  the  time  of 

552 


III.  Cii.  10.  S.  [).]        MlSKErilESENTATlON    AND    FliAl^D.  *481 

*  2.    Untruth  must  be  material   and   have   been   relied    [*481] 
upon.  —  In  the  next  place  the  untrue  stiitenu-nt  jnust 
relate  to  some  material  matter,  and  have  been  made  to  the 
complainant  directly,  or  indirectly  as  one  of  the  pul)lic  (/i), 
and  have  been  in  fact  relied  ui)on  by  him  (o). 

3.  "Whether  the  untruth  mu8t  have  been  known  at  the  time. 
—  Whether  the  untrue  statement  must  have  been  untrue  to 
the  knowledge  of  the  person  making  it  has  given  rise  to 
much  controversy.  If,  indeed,  he  had  no  honest  belief  in  its 
truth  his  ignorance  of  its  untruth  is  immaterial.  But  if  he 
honestly  believed  it  to  be  true,  courts  of  law  and  courts  of 
equity  have  taken  different  views.  It  seems,  however,  now 
to  be  settled  that,  except  under  special  circumstances,  an 
action  for  damages  will  not  lie  in  such  a  case,  although  an 
action  to  rescind  a  contract  founded  on  the  statement  can  be 
maintained  (ja).  These  two  classes  of  actions  require  fur- 
ther notice. 

3  App.  Ca.  1218,  and  5  Ch.  D.  73;  Co.  v.  India  Rubber  Co.,  10  Ch.  515, 

Peek  r.   Gurney,  L.  K.  6  H.  L.  377,  it  was  held  that  a  contract  might  be 

and    13    Eq.   79;    Central    Kail,    of  rescinded   for    fraud    subsequent    to 

Venezuela   v.   Kisch,    L.  K.  2  H.  L.  its  date,  but  rendering  its  perform- 

99;    Oakes    v.    Turquand,    ib.    325;  ance  impossible. 

New   Brunswick,    &c.,    Kail.    Co.    v.  (p)  Ante,  pp.  163  et  seq.     Slim  v. 

Muggeridge,  1  Dr  &  Sm.  381.     See,  Croucher,  1  De  G.  F.  &  J.  518,  has 

also.  Cover's  case,  1  Ch.  1).  182,  and  not   been   followed.     The  Court  ap- 

the   judgment  of   Fry,  J.,  in  Davies  parently  thought  that  an  action  for 

V.  Lon.  &  I'rov.   Marine  Ins.  Co.,  8  damages  might  have  been  maintained 

Ch.  D.  474.  at  law.     In  sujiport  of  the  statement 

(n)    That    this    is    sufficient    see  in  the  text,  see  Arkwright  v.  Kewbold, 

Clarke  r.  Dickson,  6  C.  B.  N.  S.  453.  17   Ch.  D.   301 ;   Kedgrave  v.  Ilurd, 

(o)  See  Smith  v.  Cliadwick,  9  App.  20  Ch.  D.  1 ;   Newbigging  v.  Adam, 

Ca.  187 ;  Bellairs  v.  Tucker,  13  Q.  B.  34  Ch.  D.  582.     As  to  misrepresenta- 

D.    562 ;    Pulsford    v.   Richards,    17  lions  of  authority,  see  Firbank's  E.\. 

Beav.   87,  and   others   of  that  class.  v.  Humphreys,  18  Q.  B.  D.  54,  and  the 

In   the   remarkable  case   of  the  Pa-  cases  there  cited, 
nama  and   South  Pacific   Telegraph 

the  purcliase  and  the  value  of  the  same  had  the  representation  been  true. 
And  in  Hale  ?•.  Wilson,  112  Mass.  444,  plaintiff,  who  had  been  induced  by 
false  representations  to  enter  into  an  agreement  for  a  co-partnership  and  pay 
defendant  a  sum  of  money  as  a  part  of  the  capital  stock  of  a  pretended  firm, 
maintained  an  action  to  recover  back  tlie  amount  so  paid. 

In  Todd  V.  Richards,  127  Mass.  167,  the  same  court  sitting  in  equity  hiKI 
that  a  partner  who  was  fraudulently  induced  to  enter  into  a  partnership  was 
entitled  to  a  repayment  of  such  sums  as  he  had  contributed  to  tlie  capital  stock 
and  compensation  for  his  services,  and  to  be  further  indemnified  from  all  lia- 
bility arising  out  of  the  business.  See  Rice  v.  Culver,  32  X.  J.  Eq.  601  ;  Greene- 
wald  r.  Rathfon,  81  Ind.  547  ;  Perry  ?■.  Hale,  143  Mass.  540;  Smith  r.  Everett, 
126  Mass.  304;  More  r.  Rand,  60  N.  Y.  208;  Davidson  r.  Thirkell,  3  Out. 
Ch.  330. 
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2.   Actions  for  damages. 

Actions  for  misrepresentation.  —  Where  a  person  has  been 
induced  bv  the  false  and  fraudulent  representations  of  an- 
other to  enter  into  partnership  with  him,  an  action  will 
clearly  lie  at  the  suit  of  the  first  person  against  the  second 
for  the  recovery  of  damages  in  respect  of  such  fraud  Cq).^ 
And  if  false  representations  are  made  by  means  of  advertise- 
ments issued  for  the  purpose  of  inducing  persons  to  take 
shares,  &c.,  any  person  who  is  ensnared  by  those  advertise- 
ments, and  acts  on  the  faith  of  them,  may  maintain  an  action 
against  those  persons  who  caused  them  to  be  published,  know- 
ing them  to  be  false  (r).  In  order  to  maintain  an 
[*482]  action  *for  misrepresentation,  it  is  not  necessary  that 
there  should  have  been  any  direct  communication  be- 
tween the  defendant  and  the  plaintiff  (s). 


3.   Actions  for  rescissiofi  of  co7itract. 

Rescission  of  contracts  of  partnership,  —  Where  a  person  is 
induced  by  the  false  representations  of  others  to  become  a 
partner  with  them,  the  Court  will  rescind  the  contract  of 
partnersliip  at  his  instance ;  ^  and  will  compel  them  to  repay 
him  whatever  he  may  have  paid  them,  with  interest,  and  to 
indemnify  him  against  all  the  debts  and  liabilities  of  the 
partnership,  and  if  the  defendants  have  been  guilty  of  fraud 

{q)  See  the  cases  in  the  next  two  4  ib.  424 ;  Bale  v.  Cleland,  4  Fos.  & 

notes,  and  Dobell  v.  Stevens,  3  B.  &  Fin.  117;  Gerhard  v.  Bates,  2  E.  &B. 

C.  G23.  47G ;    and  see   Denton  v.  The  Great 

(r)  Edgington   v.  Fitzmaurice,  29  North.  Rail.  Co.,  5  E.  &  B.  800 ;  Wat- 
Ch.  D.  459.     Compare  Smith  v.  Chad-  son  v.  Charlemont,  12  Q.  B.  856, 
wick,    9   App.   Ca.   187  ;    Bellairs  v.  (s)  See  Clarke  v.  Dickson,  (i  C.  B. 
Tucker,  13  Q.  B.  D.  502.     Older  cases  N.  S.  453;  and  see  Bedford  v.  Bag- 
are  Davidson  v.  Tulloch,  3  McQu.  783;  shaw,  4  H.  &  N.  538. 
Cullen  V.  Thompson's  Trustees  &  Kerr, 

1  See  Morse  v.  Hutchins,  102  Mass.  439 ;  More  v.  Rand,  60  N.  Y.  208. 

^  In  Smith  v.  ICverett,  126  Mass.  304,  plaintiff  sought  to  have  partnership 
articles  cancelled  which  he  had  been  induced  to  enter  into  by  the  fraudulent 
representations  of  the  defendant  and  to  have  the  defendant  restrained  from 
using  plaintiff's  name  as  a  partner.  It  was  held  that  equity  had  jurisdiction 
to  grant  the  relief  prayed  for,  and  would  administer  complete  relief  by  order- 
ing the  defendant  to  repay  sums  advanced  or  expended  by  plaintiff  on  account 
of  the  partnership.  See  also  Todd  v.  Richards  and  Richards  v.  Todd,  127 
Mass.  167 ;  Story,  Part.  §§  232,  285. 
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against  all  claims  and  demands  to  which  he  may  have  be- 
come subject  by  reason  of  his  having  entered  into  partner- 
ship with  them,  he  on  the  other  hand  accounting*  to  them 
for  what  he  may  have  received  since  his  entry  into  the  con- 
cern (0- 

The  case  of  Pillans  v.  Harkness  (u)  affords  a  good  example 
of  this.  In  tliat  case  the  plaintiff  was  induced  by  the  fraud  of 
the  defendants  to  enter  into  partnership  with  them  in  a  fish- 
ing business.  They  got  money  from  him  but  contributed 
nothing  themselves ;  they  nevertheless  induced  him  to  sign 
a  deed,  stating  that  they  had  brought  in  their  shares  of  capi- 
tal. They  deceived  him  for  two  years  and  referred  him, 
when  pressed,  to  books  which,  when  examined,  were  found 
without  any  entry  in  them.  The  plaintiff  then  filed 
a  bill  against  his  partners  for  a  *  discovery  of  their  [*483] 
transactions  and  for  the  recovery  of  his  money  (x). 
The  Chancellor  decreed  them  to  account  for  all  monies  paid 
by  the  plaintiff  to  them  or  either  of  them,  and  to  pay  what 
should  appear  due  to  him  with  interest,  the  plaintiff  to  be 
absolutely  discharged  from  the  articles,  agreements,  and 
partnerships,  the  defendants  to  indemnify  him  from  all 
costs  and  damages  whatsoever  touching  the  articles,  or  any 
partnership  in  respect  thereof,  and  to  pay  the  costs  of  the 
suit.  This  decree  was  afhrmed  on  appeal  to  the  House  of 
Lords. 

Although   the    plaintiff   might    have   ascertained   the    truth.  — 
Another  case  of  the   same    description  is  Rawlins  v.  Wick- 


{t)  See,  in  addition   to   the   cases  the  table  of  cases  to  the  Dublin  edit, 

noticed  in  the  text,  Ex  parte  Broome,  of  1789). 

1  Rose,  71,  and  1  Coll.  508,  note;  (.r)  The  defendants  relied  on  the 
Hamil  v.  Stokes,  Dan.  20,  and  4  lapse  of  time  and  laches  and  acquies- 
Price,  161 ;  Stainbank  v.  Fernley,  !)  cence  on  the  part  of  the  plaintiff ; 
Sim.  556 ;  Jauncey  c.  Knowles,  8  and  particularly  on  the  fact  that  he 
"W.  R.  69.  Clifford  r.  Brooke,  13  Ves.  had  entered  into  another  agreement 
i;31,  was  not  a  case  of  this  class ;  with  them  to  the  effect  that  the  de- 
the  plaintiff  there  sought  to  recover  fendants  should  become  partners  in 
money  which  he  had  paid,  not  for  another  fishing  concern  and  share 
tiie  admission  of  himself,  but  for  the  tlieir  profits  in  that  with  the  plaintiff, 
admission  of  his  brotlier  into  part-  and  that  such  partnership  had  been 
nership  with  the  defendants.  The  entered  into.  The  evidence,  how- 
plaintiff's  remedy  under  these  cir-  ever,  failed  to  show  that  the  plaintiff 
cumstances  was  held  to  be  by  an  had  any  knowledge  of  this  alleged 
action  at  law.  other    partnership,    or    that    he    was 

(»)  CoUes,  442  (called  Harkness  r.  aware   of   what    had   been  going  on, 

Steward,  and  Steward  v.  Harkness,  in  until  shortly  before  he  filed  his  bill. 
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ham  (if}.  There  the  phiintiff  was  induced  by  the  misrei)re- 
sentations  of  two  persons,  A.  and  B.,  to  enter  into  partnership 
with  tliem  as  bankers,  and  he  and  they,  after  carrying  on 
their  business  for  four  years,  transferred  it  to  other  parties. 
Shortly  after  this  transfer,  the  pLaintiff  for  the  first  time 
became  aware  of  the  falsity  of  the  statements  by  which  he 
had  been  induced  to  become  a  partner.  He  brought  an 
action  against  A.  and  B.  for  their  misrepresentations;  pend- 
ing the  proceedings  at  law,  A.  died,  but  the  action  was  con- 
tinued against  B.,  and  a  verdict  against  him  for  damages 
was  obtained.  After  the  verdict  B.  became  insolvent,  and 
thereupon  the  plaintiff  filed  a  bill  against  B.  and  the  execu- 
tors of  A.,  praying  that  the  partnership  into  which  he  had 
entered  might  be  declared  void,  that  the  partnership  articles 
might  be  cancelled,  that  the  defendants  might  be  decreed  to 
repay  him  the  sum  paid  by  him  on  entering  into  the  part- 
nership, with  interest,  and  to  execute  a  sufficient  indemnity 
against  the  outstanding  debts  and  liabilities,  which  the  plain- 
tiff had  or  might  become  subject  to,  in  respect  of  the  dealings 
and  transactions  of  the  partnership,  and  for  an  account  of 

such  debts  and  liabilities,  and  of  the  monies  already 
[*484]  paid  *  by  the  plaintiff  on  account  of  the  partnership 

debts,  and  for  repayment  of  such  monies  with  interest. 
A  decree  was  made  in  the  plaintiff's  favour,  and  an  appeal 
by  A.'s  executors  was  dismissed.  In  this  case  the  deceased 
partner  had  clearly  been  a  party  to  the  misrepresentation ; 
and  although  it  was  proved  that  he  was  ignorant  of  the  real 
truth,  and  had  not  stated  that  to  be  true  which  he  knew  to 
be  false,  still  it  was  held  that  he  ought  not  to  have  stated 
what  he  did  not  know  to  be  true,  and  that  he  was  answerable 
for  the  falsity  of  his  own  assertions.  It  was  also  held  that 
the  plaintiff  was  entitled  to  assume  that  the  statements  made 
to  him  were  true  until  he  had  reason  to  suppose  that  they 
were  not;  and  that  it  was  no  answer  to  him  that  if  he  had 
examined  the  partnership  books  he  would  have  discovered 
the  true  state  of  affairs  (3). 


(y)  1  Giff.  355,  and  3  De  G.  &  J.  nings   r.  Broughton,   17   Beav.   234, 

304.  and  5  De  G.  M.  &  G.  120,  where  the 

(s)  See  also  Jauncey  v.  Knowles,  plaintiff  did  not  rely  on  the  defeud- 

8   W.  R.  09,  where    there   was   also  ant's  statements. 
means  of  knowledge.     Compare  Jen- 
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Newbigging  v.  Adiiin  (a)  and  Mycoek  v.  Beatsoii  (/<)  are 
more  recent  illustrations  of  the  same  doctrine. 

Extent  of  indemnity.  —  In  the  first  of  these  cases  it  was 
held  that  where  there  is  a  right  to  rescind  for  misrepresenta- 
tion, but  not  fraudulent,  the  right  of  the  plaintiff  to  indem- 
nity is  less  extensive  than  it  is  where  he  is  in  a  position 
to  claim  damages  for  a  fraudulent  misrepresentation. 

Lien  for  purchase  money,  &c.  —  In  the  second  of  the  above 
cases  the  plaintiff  was  held  entitled  to  a  lien  on  the  partner- 
ship assets  (after  satisfying  the  debts  and  liabilities)  for  the 
money  he  had  paid  on  entering  into  the  partnership ;  and 
also  to  stand  in  the  place  of  any  creditor  of  the  partnership 
whom  he  paid  oft". 

Rescission  of  contracts  made  on  a  dissolution  of  partnership.  — 
Besides  being  called  upon  to  rescind  agrecnienls  for  the  for- 
mation of  a  partnership,  Courts  are  frequently  applied  to  by 
partners,  or  those  claiming  under  them,  to  rescind  agreements 
of  other  descriptions,  and  especially  agreements  come  to  on 
or  after  a  dissolution. 

*  Bad  bargain  not  set  aside  if  there  has  been  no  fraud.  —  [*485] 
Supposing  every  member  of  a  firm  to  be  siii  juris, 
any  one  may  retire  upon  any  terms  to  which  he  and  his  co- 
partners may  choose  to  assent ;  and  if  there  is  no  fraud  or 
concealment  on  either  side,  all  A^-ill  be  bound  by  any  agree- 
ment into  which  he  and  they  may  enter,  although  it  may 
ultimately  turn  out  that  a  bad  bargain  has  been  made. 

For  example,  in  Knight  v.  Marjoribanks  (r)  certain  persons 
were  partners  in  a  speculation  in  Australia.  The  specula- 
tion was  not  at  first  successful,  and  it  was  necessary  for  the 
partners  frequently  to  contribute  large  sums  of  money  for 
the  purpose  of  carrying  it  on.  The  plaintiff,  who  was  one  of 
the  partners,  was  greatly  pressed  for  money,  and  was  unable 
to  contribute  his  proportion  of  the  required  capital.     A  sum 


(a)  34  Ch.  D.  582.     The  defend-  nership ; "  not  necessarily  equivalent 

ants     were     declared    "jointly    and  to  an  indemnity  against    the    conse- 

severally    bound    to    indemnify    the  quences  of   haviny:  entered   into  tiie 

plaintiff  against  all  outstanding  debts,  partnership.      See    the    judgment    of 

claims,  demands,  and  liabilities,  which  Bowcn,  L.  J. 
the   plaintilT   had   become    or  might  (h)  13  Ch.  1).  3S4. 

become  subject  to,  or  be  liable  to  pay  (c)  11    Beav.  322,  and  2  Mac.  & 

for  or  on  accoiuit  or  in  respect  of  the  G.  10. 
dealings  and  transactions  of  the  part- 
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of  upwanls  of  5000/.  was  alleged  to  be  due  from  him  to  the 
concern;  lie  never  questioned  the  accuracy  of  this  statement, 
but  Uiisented  to  its  correctness,  and  he  never  examined  or 
sought  to  examine  an}-  books  or  accounts ;  and  in  considera- 
tion of  the  sum  so  alleged  to  be  due,  and  of  250/.  cash,  he 
assio^ned  all  his  interests  in  the  concern  to  his  co-partners, 
and  released  them  from  all  demands.  The  speculation  after- 
wards proving  profitable,  he  sought  to  set  aside  this  trans- 
action on  the  ground  of  fraud  and  inadequacy  of  considera- 
tion. But  as  no  fraud  was  proved,  as  the  plaintiff  knew  very 
well  what  he  was  about,  as  he  was  content  that  no  accounts 
should  be  taken,  and  that  no  person  should  act  as  his  adviser, 
and  as,  although  he  was  undoubtedly  in  distress,  and  Ms  co- 
partners knew  it,  yet  they  had  taken  no  unfair  advantage  of 
that  circumstance,  it  was  held  both  by  Lord  Langdale,  and 
by  Lord  Cottenham  on  appeal,  that  the  transaction  was  bind- 
ing and  could  not  be  impeached  (d). 

Any  arrangement  which,  on  the  principle  here  adverted  to, 
is  binding  on  the  partners  themselves,  will  also,  as  a  general 
rule,  be  binding  as  between  the  trustee  in  bankruptcy  or 
executors  of  the  retiring  partners  on  the  one  hand,  and  the 
continuing  partners  and  their  trustees  or  executors 
[*486]  on  the  *  other  (g).  But  as  regards  trustees  in  bank- 
ruptcy, it  must  not  be  forgotten  that  they  can  set  aside 
arrangements  entered  into  in  fraud  of  creditors,  although  such 
arrangements  may  be  binding  as  between  the  parties  to  them 
and  their  respective  executors  (/)• 

Agreements  made  on  a  dissolution  and  based  on  false  accounts. 
—  Notwithstanding  the  inability  of  a  retiring  partner,  and  of 
those  claiming  under  him,  to  avoid  an  agreement  fairly  come 
to  between  him  and  his  co-partner,  the  good  faith  and  open 
dealing  which  one  partner  has  a  right  to  expect  from  another 
never  require  to  be  more  scrupulously  observed  than  when 
one  of  them  Is  retiring  upon  terms  agreed  to  upon  the 
strength  of  representations  as  to  the  state  of  the  partnership 
accounts ;  and  an  agreement  entered  into  on  a  dissolution 

((/)  See,  also,  Ex  parte   Peake,  1  Ramsbottom   ?".  Parker,  G  Madd.  5 ; 

Madd.  346  ;   Kamsbottom  r.  Parker,  Luckie  v.  Forsyth,  3  Jo.  &  Lat.  388. 
6  Madd.  5;  M 'Lure  v.  Ripley,  2  Mac.  (/)  See    Anderson   v.   Maltby,   2 

&  G.  274 ;  Cockle  v.  Whiting,  Taml.  Ves.  J.  255 ;  Billiter  r.  Young,  6  E. 

55.  &  B.  40;  Warden  v.  Jones,  23  Beav. 

(e)  Ex  parte  Peake,  1  Madd.  340  ;  497 ;  Heilbut  v.  Nevill,  L.  R.  4  C.  P. 

354,  affirmed  5  C.  P.  478. 
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will  be  set  aside  if  it  can  Le  sliown  to  have  been  based  upon 
error  or  to  have  been  tainted  by  fraud,  whether  in  the  shape 
of  positive  misrepresentations  or  of  concealment  of  the  truth.^ 
Thus,  in  Chandler  v.  Dorsett  (^),  the  plaintiff  and  the  de- 
fendant dissolved  partnership;  an  account  was  drawn  up  by 
the  defendant,  who  made  it  appear  that  there  was  a  Ijalance 
against  the  plaintiff.  The  plaintiff  gave  his  note  for  the 
amount  of  this  balance,  and  afterwards  having  discovered 
mistakes  in  the  account,  filed  a  bill  for  a  new  account.  The 
defendant  pleaded  an  account  stated ;  but  the  Court  decreed 
that  the  defendant  should  come  to  a  new  account,  and  that 
what  should  appear  to  be  due  on  taking  it  should  be  paid  with 
interest.  So,  in  Spittal  v.  Smith  (/t),  where  the  plaintiff  was 
entitled  to  a  share  of  the  produce  of  a  whaling  voyage,  and 
the  defendant  paid  him  a  sum  of  money  as  his  share,  for 
which  the  plaintiff  gave  a  receipt ;  it  was  held  that  as  there 
had  l)een  concealment  on  the  part  of  the  defendant,  the  plain- 
tiff was  entitled  to  an  inquiry  as  to  whether  certain  deduc- 
tions which  had  been  made  were  proper. 

Arrangements  -with  an  expelled  partner.  —  As  has  been 
more  than  once  observed  in  the  course  of  the  *  present  [*487] 
treatise,  the  principles  illustrated  by  the  foregoing 
decisions  apply  most  strongly  to  the  case  of  a  partner  who 
is  expelled  by  the  othei-s.  Powers  of  expulsion  are  always 
construed  strictly,  and  unless  they  are  exercised  with  perfect 
good  faith,  the  expulsion  will  be  declared  void,  and  the  part- 
ner wrongfully  expelled  will  be  restored  to  his  position,  and 

(g)  Finch,  431.     See,  too,  Maclde-  (A)  Tanil.  45. 

ford  V.  Austwick,  1  Sim.  89 


1  Where,  by  a  secret  arrangement  with  a  third  person,  a  partner  purchased 
the  assets  of  the  partnership  at  auction  on  the  dissolution  of  the  firm,  he  was 
held  to  be  a  trustee  for  the  firm,  and  accountable  as  if  no  sale  had  taken 
place.  Jones  r.  Dexter,  loO  Mass.  380  ;  s.  c.  39  Am.  Kep.  459.  See  Brooks  r. 
Martin,  2  Wall.  70,  17  L.  ed.  732.  So  a  lease  of  a  coal  area  taken  by  one 
partner  after  dissolution,  during  the  term  of  a  license  held  by  that  partner 
for  the  firm,  was  held  to  bo  for  the  use  of  the  firm.  Eaton  r.  Wcatiierbe, 
llusscU's  Eq.  Rep.  (N.  S.)  48.  See  Manufacturers'  National  Bank  v.  Co.\, 
2  IIuii,  572.  Contra,  Bradbury  v.  Barnes,  10  Cal.  120;  Geddes's  Appeal,  80 
Penn.  St.  442.  See  O'Connor  r.  Naughton,  13  Ont.  Ch.  428;  Pomcroy  v. 
Benton,  77  Mo.  64 ;  Pierce  v.  Daniels,  25  Vt.  G24.  Otherwise,  where  a  min- 
ing partner  purchased  the  share  of  a  co-partner.  Bissell  v.  Foss,  114  U.  S. 
252,  20  L.  ed.  12G.  See  Kilbourn  r.  Latta,  5  Mackey  (D.  C)  304 ;  Freeman  v. 
Freeman,  142  Mass.  98;  Bloonifield  r.  Buchanan,  14  Ore.  181;  Davis  v.  Gel- 
haus,  44  Ohio  St.  G9. 
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will  not  be  held  bound  b}'  accounts  which  may  have  been 
signed  by  him  in  ignorance  of  material  facts  (t). 

Agreements  made  with  the  representatives  of  a  deceased  part- 
ner.—  Hitherto  the  arrangement  entered  into,  and  afterwards 
called  in  question,  has  been  supposed  to  have  been  made  be- 
tween the  partners  themselves.  But  more  difficulty  arises 
where  an  arrangement  is  entered  into  between  the  representa- 
tives of  a  deceased  partner  on  the  one  hand,  and  the  continu- 
ing partners  on  the  other.  Two  cases  have  here  to  be  con- 
sidered, according  as  the  representative  of  the  deceased  is  or 
is  not  himself  a  partner  in  the  firm. 

1.  "Where  the  representative  is  not  himself  a  partner.  —  If  an 
executor  of  a  deceased  partner  is  not  a  member  of  the  firm, 
it  is  competent  for  him  and  the  surviving  partners  to  agree 
that  the  share  of  the  deceased  shall  be  ascertained  in  a  par- 
ticular way,  or  be  taken  at  a  certain  value.  And  although 
it  has  been  said  that  the  creditors,  or  other  persons  interested 
in  the  estate  of  the  deceased,  may  impeach  such  an  agree- 
ment by  instituting  proceedings  against  the  sui'viving  part- 
ners and  the  executors  of  the  deceased  (^),  still  agreements 
of  the  kind  in  question  cannot  be  successfully  impeached, 
unless  there  has  been  some  fraud  or  collusion  between  them 
and  the  executors.  In  Davies  v.  Davies  (Z)  Lord  Langdale 
observed :  — 

"  It  has  been  said  in  the  course  of  the  argument,  that  in  a  suit  constituted 
as  this  is  against  the  executor  and  surviving  partner  of  the  testator,  for 
an  account  of  the  partnership  transactions,  it  was  not  necessary  to  prove 
the  fraud  and  collusion  which  are  charged  in  the  bill,  and  the  case  of 
Bow.sher  v.  AVatkins  was  cited  in  support  of  that  proposition.  I  well 
recollect  that  there  were  special  circumstances  which  induced  Sir  John 
Leach  to  come  to  the  conclusion  he  did  in  that  case,  and  that  the  decision 
was  far  from  establishing  the  general  proposition  that  in  eveiy 
[*488]  case  a  bill  might  be  *  filed  against  an  executor  and  sui-viving  part- 
ner of  the  testator  without  charging  and  proving  fraud  or  collu- 
sion. In  this  case  there  are  no  special  circumstances.  It  is  a  bill  filed  by 
persons  beneficially  interested  in  the  testator's  estate  against  the  executor 
and  the  surviving  partner,  and  it  seeks  to  have  the  partnership  accounts 
now.  The  defendant,  the  surviving  partner,  Vjy  his  plea  avers  that  an 
account  was  settled  with  the  executor  on  the  31st  of  December,  1832,  and 
that,  if  unimpeached,  is  a  sufficient  defence  to  the  bill." 

(i)  See  Blisset  v.  Daniel,  10  Ha.  (k)  See  Bowsher  r.  Watkins,  1  R. 

6.38;    as    to    damages   see   Wood   v.  &  M.  277 ;  Gedge  u.  Traill,  ib.  281. 
Woad,  L.  R.  9  Ex.  190.     See,  also,  (/)  2  Keen,  539. 

Russell  V.  RusseU,  14  Ch.  D.  471. 
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Later  cases  are  in  conformity  with  this  decision  (m). 

Effect  of  fraud  and  collusion.  —  If  there  has  been  fraud  or 
collusion  between  tlic  surviving  partners  and  the  executors 
of  the  deceased  partner,  the  case  naturally  assumes  a  dilTerent 
aspect,  and  any  arrangement  between  them  will  be  liable  to 
be  set  aside  at  the  instance  of  the  persons  interested  in  the 
estate  of  the  deceased  (n).  And,  even  although  there  be  no 
fraud  or  collusion,  still,  if  the  executor  has  obtained  less  than 
the  true  value  of  the  deceased's  share  in  the  partnership 
estate,  the  executor  may  be  liable  as  for  a  devastavit,  although 
the  surviving  partner  may  be  protected  against  all  demands. 
But  if,  in  a  case  of  difficulty,  the  executor  has  acted  with  a 
bond  fide  view  to  do  his  best  for  the  estate  he  represents, 
the  Court  will  not  be  willing  to  make  him  account  for  what, 
without  his  wilful  default,  he  might  have  received  from  the 
surviving  partners  (o). 

2.  "Where  the  representative  is  himself  a  partner.  —  If  a  part- 
ner dies  and  leaves  his  co-partner  his  executor,  much  greater 
difficulty  is  met  w'ith  than  in  the  case  last  supposed.  By  the 
present  hypothesis  the  executor  is  invested  with  two  charac- 
ters, and  his  interest  as  surviving  partner  is  often  in  conflict 
wdth  his  duty  as  representative  of  the  deceased.  This  con- 
flict of  duty  and  interest  renders  it  almost  impossible  for 
the  executor  to  enter  into  any  arrangement  with  respect  to 
the  share  of  the  deceased  in  the  partnership  estate 
■which  *  those  interested  in  that  share  may  not  after-  [*489] 
wards  succeed  in  setting  aside  (jo).^ 

In  Wedderburn  v.  Wedderburn  (5-),  a  leading  case  on  this 
subject,  an  account  of  a  deceased  partner's  estate  was  directed 
after  a  lapse  of  thirty  years,  and  repeated  changes  in  the 
firm,  and  after  several  deeds  and  a  release  had  been  executed 

(m)  Chambers  r.  Howell,  11  Bear.  partner  and  the    survivinfr   partners, 

6;'  Stainton    r.  The    Carron    Co.,  18  Travis  v.  Milne,  9  Ha.  141,  but  will 

Beav.  146 ;   and  as  to  accounts   set-  not,    it    is    apprehended,    invalidate 

tied   by   one    of    several    executors,  arrangements   into   which   they  may 

Smith  V.  Everett,  27  Beav.  446.  have    entered   for    payment    of    the 

(«)  As   in    Cook    v.    CoUingridge,  share  of  the  deceasad. 

Jac.  607;  Rice  v.  Gordon,  11   Beav.  (o)  See  Kowley  r.  Adams,  7  Beav. 

265.     See  also  Benningfield  r.  Baxter,  395,  and  2  H.  L.  C.  725. 

12  App.  Ca.  167.     Less   than   fraud  (p)  See  Cook  r.  Collingridge,  Jac. 

or   collusion    will    justify  an   action  607. 

against   an   executor   of   a   deceased  (q)  2  Keen,  722,  and  4  M.  &  Cr.  41. 

1  See  Nelson  r.  Hayner,  66  111.  487;  Filley  v.  Phelps,  18  Conn.  294  ;  Moses 
V.  Moses,  50  Ga.  9. 
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l»v  the  parties  beneficiallj'  interested.  The  surviving  partners 
were  the  executors  of  the  deceased,  and  were  guardians  of 
the  persons  beneficially  entitled  to  his  share,  and  the  settle- 
ments and  releases  were  executed  in  ignorance  of  the  true 
state  of  the  partnership  accounts.  So  in  ]\Iillar  v.  Craig  (r), 
where  one  partner  died,  leaving  four  executors,  of  whom  two 
were  members  of  the  firm ;  an  account  was  settled  between 
the  executors  and  the  residuary  legatees,  and  releases  were 
executed ;  but  errors  having  been  proved  in  the  accounts,  the 
releases  were  set  aside,  and  the  accounts  were  re-opened. 
Again,  in  Stocken  v.  Dawson  (s),  a  partner  by  his  will  author- 
ised a  sale  of  his  share  to  his  co-partner,  whom  he  apj^ointed 
one  of  his  executors.  The  surviving  partner  purchased  the 
share  of  the  deceased  at  a  valuation,  but  the  purchase  was 
set  aside  at  the  suit  of  the  son  of  the  deceased,  after  a  laps© 
of  seven  3'ears.  So  in  Rice  v.  Gordon  (^),  where  a  partner 
died,  some  of  his  co-partners  obtained  administration  to  his 
estate,  and  sold  part  of  the  assets  of  the  deceased  to  another 
of  the  partners,  but  at  an  undervalue ;  the  sale  was  set  aside 
at  the  suit  of  a  creditor. 

DiflBcuit  position  of  representative.  —  In  all  these  cases  there 
was  some  ground  for  setting  aside  the  arrangement  made  by 
the  executors,  in  addition  to  the  mere  fact  that  they  were 
also  surviving  partners.  But,  as  observed  by  Lord  Eldon  in 
Cook  V.  Collingridge  (w),  "  one  of  the  most  firmly  established 
rules  is,  that  persons  dealing  as  trustees  and  executors 
must  put  their  own  interest  entirely  out  of  the  question,  and 
this  is  so  difficult   to    do   in   a   transaction   in   which   they 

are  dealing  with  themselves  that  the  Court  will  not 
[*490]  *  inquire  whether  it  has  been  done  or  not,  but   at 

once  sa^-s  such  a  transaction  cannot  stand  "  (x). 
Right  of  retainer  out  of  assets.  —  However,  a  surviving  part- 
ner who  is  the  executor  of   his   deceased   co-partner,   may 
retain  out  of  his  assets  what  is  due  from  the   deceased  to 
himself  on  taking  the  partnership  accounts  (?/). 


(r)  0  Beav.  433  ;  in  this  case  no  of  the  deceased  partner  will  be  ex- 
question  was  raised  as  against  the  amined  at  length  hereafter,  and  the 
partners-  who  were  not  executors.  subject   above  noticed  will  be  again 

(s)  0  Beav.  239.  adverted  to  on  that  occasion. 

(0  11  Beav.  205.  {y)    Morris  v.  Morris,  10  Ch.  68, 

(«)  .Jac.  G21.  where   the    accounts    were    still   un- 

(x)  The  position  of  the  executors  settled. 
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Loss  of  right  to  rescind.  —  A-ssuming'  that,  on  the  principles 
above  explained,  a  person  has  a  rif^ht  to  reseind  a  contract 
on  tlie  groniid  of  misrepresentation,  he  may  lose  that  right 
in  one  of  two  ways,  viz.,  1,  by  his  own  laches  ;  and  2,  by  dis- 
abling himself  from  restoring  what  he  may  himself  have  re- 
ceived. 

A  person  entitled  to  rescind  a  contract  for  fraud  loses  his 
right  if  he  does  not  repudiate  the  contract  witliin  a  reason- 
able time  after  the  discovery  of  the  fraud  (2)  ;  and,  a  fortiori, 
if  after  such  discovery  he  does  anything  to  affirm  the  contract, 
or  anything  which  is  inconsistent  with  his  right  to  rescind 
it ;  e.<j.^  if,  in  the  case  of  shares  fraudulently  sold  to  him,  he 
attempts  to  resell  them  (a),  or  continues  to  act  as  a  share- 
holder (h). 

Rescission  in  toto.  —  Further,  a  person  induced  by  fraud  to 
enter  into  a  contract  cannot  rescind  it  unless  he  is  himself 
able  to  rescind  it  in  toto^  and  to  restore  the  other  party  to  his 
former  position,  or  unless  his  inability  so  to  do  is  attributable 
to  that  j)arty  (c).  But  if  the  contract  is  severable,  inability 
to  rescind  it  as  to  part  is  not  fatal  to  the  right  to  rescind  it 
as  to  another  part  ('7). 

Liability  to  creditors.  —  It  must  be  remembered  that  a  con- 
tract induced  by  fraud  is  voidable  only  and  not  void.     Con- 
sequently a   person    induced  b}'  fraud  to  become  a 
partner  is  liable  to  all  creditors  of  the  *  firm  in  respect  [*491] 
of  its  dealings  with  them  whilst  he  is  a  partner  (g). 

(z)  See,  on  this  subject  jjencrally,  304  ;  Laing  r.  Campbell,  36  Beav.  3; 

Cloiigh  V.  L.  &  N.  W.  Kail.  Co.,  L.  11.  Clarke  r.  Dickson,  K.  B.   &  E.  148  ; 

7  Ex.  35,  and  as  instances  of   ropu-  Maturin  r.  Tredinnick,  2  N.  li.  514, 

diation  being  too  late  see  Denton  i:  and  4  ib.  15. 
Macneil,  2  Eq.  352  ;  Ashley's  case,  9  (</)  i^ee  last  note. 

Eq.  2G3  ;  Scholey  r.  Central  Rail.  Co.  (c)  See  Ex  parte  Broome,  1  Bose, 

of  Venezuela,  ib.  2(3(5,  note.  Compare  69 ;    Jeffreys  r.  Smith,  3  Russ.  158  ; 

^Macniell's  case,  10  Eq.  503 ;  Campbell  Macbride  r.  Lindsay,  9  Ha.  574  ;  and 

?•.  Flemings,  1  A.  &  E.  50.  as    to    shareholders     in     comi)anits, 

(a)  Brigg's  case,  1  Eq.  483.  Reese  River  Mining  Co.  v.  Smith,  L. 

(/<)    Sharpley  v.  Louth  and    East  R.  4  Ilo.  Lo.  70;  Henderson  c.  The 

Coast  Rail.  Co.^  2  Ch.  D.  (>(i3.  Royal  British  Bank,  7  E.  &  B.  357  ; 

(f)  See  TJrquhart  r.  MiPherson,  3  Danioll  '■.  The  Royal  British  Bank,  1 

App.  Ca.  831,  a  deed  of  dissolution  II.  &  N.  681  ;    Powis  v.  Harding,  C. 

and   release.      See,    also.    Phosphate  B.  X.  S.  533  ;  Howard  r.  Shaw,  9  Ir. 

Sewage  Co.   u.  Ilartmout,  5  Ch.   D.  Law.  Rep.  335. 
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SECTION   VI.  — ACTIONS   FOR   DISSOLUTION,   ACCOUNT,   ETC. 

The  remedy  for  a  partner  who  insists  on  a  dissolution 
which  is  opposed  by  his  co-partners  was  formerly  by  a  suit 
in  equity,  and  is  now  by  an  action  which  should  be  brought 
in  the  Chancery  Division  of  the  High  Court  (/).  Actions 
involving  the  taking  of  partnership  accounts  should  also  be 
broucrht  in  the  same  division. 

In  an  action  for  dissolution  the  statement  of  claim  should 
claim  a  dissolution  and  an  account,  and  also  an  injunction 
and  a  receiver  to  restrain  the  defendants  from  dealing  with 
the  partnership  assets  and  from  issuing  bills  or  notes  in  the 
name  of  the  firm.  Such  an  action  lies,  although  the  partner- 
ship be  a  partnership  at  will  and  can  therefore  be  dissolved 
by  the  plaintiff  himself  (,^)  ;  but  if  the  partnership  has  been 
dissolved  before  action,  the  plaintiff  should  claim  a  declara- 
tion to  that  effect  (A).  If  the  partnership  is  admitted  and 
the  right  to  dissolve  is  not  contested,  the  Court  will  decree 
a  dissolution  on  motion  before  the  hearing  or  trial  (f).  An 
action  may  be  brought  for  rescission  of  the  contract  of  part- 
nership or  in  the  alternative  for  dissolution  of  the  partner- 
ship 0"). 

An  action  for  the  dissolution  of  an  ordinary  partner- 
ship may  be  maintained,  although  the  partnership  is  one 
which  may  be  wound  up  under  the  statutory  jurisdiction 
conferred  by  the  Companies  act,  1862  (^) ;  but  practically 
it  is  more  convenient  to  have  recourse  to  that  act  where 
it  applies. 

The  grounds  on  which  the  Court  will  dissolve  a 
[*492]  *  partnership  (Q ;  and  the  mode  of  winding  up  the 
affairs  of  a  partnership  in  the  event  of  death  or 
bankruptcy  will  be  examined  in  Book  IV.:  in  the  present 
place  it  is  proposed  to  deal  with  the  subjects  of  Account 
and  Discovery,  Injunctions,  Receivers,  Sale  of  Partnership 
Property. 


(/)  Jud.  Act.  1873,  §  34.  G37,  where  the  terms  of  the  partner- 

{g)  Master  v.  Kirton,  3  Ves.  74.  ship  were  in  dispute. 

(A)    The    date    of   the  dissolution  ( ;)  Bagot  v.  Easton,  7  Ch.  D.  1. 

depends  on  circumstances.    See  infra,  (k)  Jones  r.  Charlemont,  IG  Sim. 

book  iv.  ch.  1.  271 ;  Clements  r.  Bowes,  17  ib.  167. 

(i)  Thorp  V.  Holdsworth,  3  Ch.  D.  (/)  As  to  fraud,  see  ante,  p.  479  et 

Sfirj. 
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1.     Of  a  ceo  in  it  and  discoverif. 

Under  this  head  it  is  proposed  to  consider,  with  reference 
to  partners  and  persons  chiiming  under  them  — 

1.  The  right  to  an  account  and  discovery  generally. 

2.  The  defences  to  an  action  for  an  account  and  discovery, 

3.  The  judgment  for  a  partnership  account. 


(a)   Of  the  rit/Iit  to  an  account  and  discovery  generalbj,  as  between  partners 
and  those  claiming  under  them. 

1.  Action  for  an  account.  —  The  right  of  every  partner  to 
have  an  account  from  liis  co-partners  of  their  dealings  and 
transactions,  is  too  obvious  to  require  comment.  An  action 
for  an  account  may  be  maintained  by  partners  although  the 
partnership  accounts  are  not  complicated  (??i)  ;  and  although 
an  action  for  damages  may  be  sustainable  (n)  ;  and  although 
the  defendant  may  have  stolen  or  embezzled  the  money  of 
the  firm  (o).^  Moreover,  although  formerly  the  Court  of 
Chancery  would  not  entertain  a  suit  for  damages  merely, 
although  the  suit  was  in  form  a  suit  for  an  account  (p)  ;  yet 
in  a  partnership  suit  involving  a  general  account  claims  were 
adjusted  wliich  in  ordinary  cases  would  have  formed  the  sub- 

(m)    Cruikshank    r.    M'Vicar,    8  to    the    profits    of    partnership    real 

Beav.  100.  See  Frietas  v.  Dos  Santos,  estate. 

1  Y.  &  J.  574.  (o)  Roope  r.  D'Avigdor,  10  Q.  B. 

(n)  Wright  v.  Hunter,  5  Ves.  792,  D.  412. 

where  the  bill  was  for  contribution  ;  ( ;<)  Duncan  r.  Luntley,  2  Mac.  & 

Blain  r.  Agar,  1  Sim.  '^7,  and  2  ib.  G.  ;]0,  where  shares  had  been  wrong- 

289,  where  the  bill  was  for  the    re-  fully  sold  by  the  secretary  of  a  com- 

covery  back  of  deposits.      See,  too,  pany.     See,  also,  Clifford  v.  Brooke, 

Townsend    v.  Ash,    3   Atk.   o30,   as  13  Ves.  132. 


1  And  although  the  partnership  enterprise  is  illegal  if  it  has  been  com- 
pleted. Brooks  r.  Martin,  2  Wall.  70,  17  L.  ed.  7.S2.  I'feutTer  r.  Maltby,  54 
Tex.  454  ;  s.  c.  38  Am.  Kep.  031 ;  Harvey  r.  Varney,  98  Mass.  118. 

Courts  of  equity  have  ample  powers  to  settle  up  the  affairs  of  partnerships, 
and  having  obtained  jurisdiction,  may  administer  complete  relief  by  such 
decrees  and  orders  as  are  essential  and  convenient  to  that  end.  Story, 
Part.  §  222 ;  Denver  v.  Roane,  99  U.  S.  355,  25  L.  ed.  470 ;  Newton  r. 
Doran,  3  Ont.  Chy.  353;  Davidson  r.  Thirkell,  3  Ont.  Chy.  330;  Storm  r. 
Cumberland,  18  Ont.  Chy.  245;  Ambler  ?•.  Whipple,  20  Wall.  540,  22  L.  ed. 
403;  Tinley  r.  Lynn,  G  Cranch,  238,  3  L.  ed.  211;  Sharp  r.  Hibbins.  42  X.  J. 
Eq.  543;  Gillette.  Hall,  13  Conn.  420;  Niles  r.  Williams,  24  id.  279;  Miller 
r.  Lord,  11  I'ick.  11;  Harvey  r.  Varney,  98  Mass.  118;  Slieppard  c.  Boggs,  9 
Neb.  257;  Clagett  r.  Kilbourne,  1  Black,  340,  17  L.  ed.  213. 
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ject  of  ail  action  at  law  ((/)  ;  and  it  is  apprehended  that  now 
the  Court  will  in  taking  such  an  account  deal  with 
[*493]  every  claiiu  whit-li  it  may  be  *  necessary  to  investi- 
gate in  order  to  adjust  and  finall}^  settle  the  account. 
But  disputes  not  affecting  the  account  will  naturally  be  ex- 
cluded from  it. 

Persons  entitled  to  an  account.  —  An  account  may  be  had 
by  one  ixirtner  or  his  executors  or  administrators  (r)  against 
his  co-partner  or  his  executors  or  administrators  (s).^  So  by 
the  trustees  of  a  bankrupt  partner  against  the  solvent  part- 
ner (f)  or  his  executors  (u).  So  a  solvent  partner  may 
maintain  an  action  for  an  account  against  the  trustees  of  his 
bankrupt  co-partner;  and,  notwithstanding  the  rule  against 
making  mere  witnesses  parties,  the  bankrupt  himself  may, 
it  is  said,  be  made  a  defendant  for  the  purposes  of  discov- 
ery (?')-^  Again,  if  a  partner's  share  is  taken  in  execution, 
the  purchaser  from  the  sheriff  is  entitled  to  an  account  from 
the  solvent  partners,  as  is,  also,  the  execution  debtor  him- 
self (x). 

Servants,  &c.  —  An  agreement  to  pay  out  of  profits  con- 
fers a  right  to  an  account ;  and  servants  entitled  to  a 
share  of  profits  can  maintain  an  action  for  an  account  of 
them  (y). 

Sub-partners,  &c.  —  A  sul>partner  has  no  right  to  an  ac- 
count from  the  principal  firm,  or  any  of  the  membei'S  of  it, 
except  the  one  with  whom  he  is  a  sub-partner ;  for  there  is 


(7)  See  Bury  r.  Allen,  1  Coll.  589  ;  (u)  As  in  Addis  ?;.  Knight,  2  Mer. 

Mackenna  v.  Parkes,  ante,  p.  07,  note  119. 

(o).      Compare  Great  Western   Ins.  (v)  Whitworth  i.  Davis,  1  V.  &  B. 

Co.  V.  Cunliffe,  9  Ch.  525.  545.     See  Mitford  PI.  Ib7,  ed.  5. 

(r)  Heyne  v.  Middlemore,  1  Kep.  (x)  See  Habershon  v.  Blurton,  1 

in    Ch.   138;    Hackwell  v.  Eustman,  De  G.  &  Sm.  121 ;  Percns  r.  Johnson, 

Cro.  Jac.  410.  3  Sm.  &  G.  419. 

(s)    Beaumont    v.   Grover,    1    Eq.  (y)  See  Harrington  r.  Churchward, 

Ab.  8,  pi.  7.  G  .Tur.  N.  S.  570  ;  Kishton  v.  Grissell, 

(t)  As  in  Wilson  v.  Greenwood,  1  5  Eq.  320  ;  Turney  v.  Bayley,  4  De 

Swanst.  471.  G.  J.  &  Sm.  332. 


1  .Tenning.9  v.  Chandler,  10  Wis.  21 ;  Stewart  v.  Burkhalter,  28  Miss.  390 ; 
Tate  V.  Tate,  35  Ark.  289;  Wickliffe  r.  Eve,  17  How.  408,  15  L.  ed.  103;  Hut- 
ton  ?;.  Laws,  55  Iowa,  710.  But  see  Shearer  v.  Paine,  12  Allen,  289,  where 
account  was  refused.     See  also  McKay  ?•.  .Toy,  70  Cal.  581. 

2  So  an  assignee  of  a  partner  may  maintain  a  suit  for  an  account  and  dis- 
covery. Penbleton  v.  Wambersie,  4  Cranch,  73,  2  L.  ed.  554.  See  also  Jones 
f.  Dexter,  125  Mass.  469. 
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no  contract  or  privity  save  between  those  two  (2).^  It  has 
even  l)een  said  tliat  if  a  partner  charges  or  mortgages  liis 
share  in  favour  of  a  creditor,  tlic  latter  has  no  rio-ht  to  an 
account  from  the  otlier  partners  f»f  the  profits  to  which  their 
co-partner  may  he  entitled.  This,  however,  is  not  correct  (a)  ; 
and  as  regards  partners  in  mines,  it  has  been  decided  that 
a  mortgagee  of  one  partner  is  entitled  to  an  account 
against  the  other  partners  (i).  If  a  partner,  with  *  the  [*494:] 
consent  of  his  co-partners,  assigns  his  share  in  the 
partnership,  the  assignee  will,  by  virtue  of  this  assent,  acquire 
the  rights  of  the  assignor,  and  be,  therefore,  entitled  to  an 
account  from  the  other  })artners  (<•). 

Creditors,  &c.,  of  deceased  partner.  —  If  a  partner  dies,  a 
(juestion  arises  as  to  the  right  of  his  creditors  and  legatees 
to  sue  the  other  partners  for  an  account  of  the  share  of  the 
deceased.  The  creditors  of  tlie  late  firm  can  maintain  an 
action  against  the  executors  of  the  deceased  and  the  surviv- 
ing partners,  in  order  to  obtain  payment  of  their  debt  out 
of  the  assets  of  the  deceased  (t^).  But  the  separate  credi- 
tors, or  the  legatees,  or  next  of  kin  of  a  deceased  partner, 
stand  in  a  very  different  position.  In  the  absence  of  special 
circumstances,  they  have  no  locus  standi  against  the  surviving 
partners,  but  only  against  the  legal  personal  representative 
of  the  deceased  partner  (e)  ;  and  it  is  only  when  there  is 
collusion  between  these  persons,  or  when  circumstances  have 
occvirred  which  preclude  the  representative  from  himself  olv 
taining  an  account  of  the  share  of  the  deceased,  that  his 
separate  creditors,  legatees,  or  next  of  kin,  may  themselves 
bring  an  action  for  that  purpose  against  the  surviving  part- 
ners (/). 

(2)  Brown  v.  De  Tastet,  Jac.  284  ;  11.  &  M.  132 ;  Redmayne  r.  Forster, 

Raymond's    case,    cited    in  Ex  jiarte  2  Eq.  467. 

Barrow,  2   Rose,  252;   Bray  v.  Fro-  (rf)  Wilkinson  v.  Henderson,  1  M. 

mont,  6  Madd.  5,  and  see  Ivillock  v.  &  K.  582,  and  see  Book  iv.  ch.  .'i,  §  3. 

Greg,  4  Russ.  285,  as  to  agents.  (e)  Davies  /•.  Davies,  2  Keen.  5''>4  ; 

(a)   See    Whetham    i-.    Davey,  30  Travis  v.  Milne,  9  Ha.  141 ;  Langley 

Ch.  D.  574,  and  ante,  p.  304.  v.  Tiie  Earl  of  O.xford,  2  Amb.  7'.t8, 

(6)  Bcntley  v.  Bates,  4  Y.  &  C.  E.v.  Blunt's  ed. ;  Seeley  c.  Boehni,  2  Madd. 

182.  180. 

(c)  See  Fawcett  v.  Wiiitehouse,  1  (  /')  See  the  cases  last  cited.    Tliis 

subject  will  be  again  alluded  to. 

'  See  Settembre  r.  Putnam,  30  Cal.  400;  Reilly  v.  Reilly,  14  Mo.  App.  02; 
Mathowson  v.  Clarke,  0  How.  122,  12  L.  ed.  370;  Shearer  r.  Paine,  12  Allen, 
289;  Burnett  v.  Snyder,  81  N,  Y.  550;  s.  c.  37  Am.  Rep.  527,  531. 
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General  or  limited  account.  —  The  account  which  a  partner 
mav  seek  to  have  taken,  may  be  either  a  general  account 
of  the  dealings  and  transactions  of  the  firm,  with  a  view  to 
a  winding  up  of  the  partnership;  or  a  more  limited  account, 
directed  to  some  particular  transaction  as  to  which  a  dispute 
has  risen. 

Account  without  a  dissolution.  —  It  was  formerly  considered 
that  no  account  between  partners  could  be  taken  in  equity, 
save  with  a  view  to  a  dissolution  (,y),  and  a  bill  praying  an 
account  but  not  a  dissolution  has  been  held  bad  on  demur- 
rer (^).  But  this  rule  has  been  gradually  relaxed ;  for  it 
has   been    felt   that   more    injustice    frequently  arose    from 

the  refusal  of  the  Court  to  do  less  than  complete 
[*495]   *  jtistice  than  could  have  arisen  from  interfering  to 

no  greater  extent  than  was  desired  by  the  suitor  ag- 
grieved (?').  Accordingly,  in  Prole  v.  Masterman  (A:),  where 
the  promoter  of  a  company  souglit  to  make  his  co-promoters 
contribute  to  a  debt  paid  by  him,  but  for  which  they  were 
lialjle  as  well  as  he,  it  was  held  that  a  decree  might  be  made 
without  diiecting  a  general  account  of  what  was  due  from 
the  plaintiff  in  respect  of  other  matters.  Again,  in  the  case 
of  a  mutual  insurance  society,  where  the  funds  of  the  society 
are  answerable  for  the  payment  of  the  monies  due  upon  their 
policies,  an  assured  member  is  entitled  to  an  account  of  what 
is  due  to  him  upon  his  policy,  and  to  a  decree  for  the  pay- 
ment of  what  is  so  due,  without  involving  himself  in  any 
general  account  of  the  dealings  and  transactions  of  the 
society,  or  seeking  for  a  dissolution  thereof  (Z). 

Cases  in  -which  an  account  ^vill  be  decreed  although  no  disso- 
lution is  prayed.  —  The  old  rule,  therefore,  that  a  decree  for 
an  Hcconiit  between  partners  will  not  l)e  made  save  with  a 
view  to  the  final  determination  of  all  questions  and  cross 
claims  l)etween  tliem,  and  to  a  dissolution  of  the  partnership, 
must  be  regarded  as  considerably  relaxed,  although  it  is  still 


(g)  Forman    >■.  Homfray,   2  V.  &  bution   would   lie,  did  not   oust   the 

B. -329;  Knebfll  »•.  White,  2  Y.  &  C.  jurisdiction   of    a    court    of    equity, 

Ex.  15;  ante,  p.  4f54  et  seq.  Wright  v.  Hunter,  h  Ves.  792. 

(h)  Loscombe  v.  Russell,  4  Sim.  8.  (/)  See   Bromley   r.  Williams,  32 

(i)  See  <intc,  §  %  (1)  of  this  chap.  Beav.  177;  Hutchinson  v.  Wright,  25 

\}c)  21   Beav.  01.     Compare  Mun-  Beav.  444;  Taylor  v.  Dean,  22  Beav. 

nings  V.  Bury,  Tarn.   147.     The  cir-  429.     See,  too,  Robson  )-.  McCreight, 

cumstance  that  an  action  for  contri-  25  Beav.  272. 
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applicable  where  there  is  no  .suflicient  rea.sou  for  departing 
from  it.^ 

There  are  three  classes  of  cases  in  -wliicli  actions  for  an 
account,  without  a  dissolution,  are  more  particularly  com- 
mon, and  to  which  it  is  necessary  specially  to  refer.  These 
are  — 

1.  Where  one  partner  has  sought  to  withhold  from  his  co- 
partner the  profit  arising  from  some  secret  transaction. 

2.  Where  the  partnership  is  for  a  term  of  years  still  unex- 
pired, and  one  partner  has  sought  to  exclude  or  expel  his 
co-partner  or  to  drive  him  to  a  dissolution. 

3.  Where  the  partnership  has  proved  a  failure,  and  the 
partners  are  too  numerous  to  be  made  parties  to  the  action, 
and  a  limited  account  will  result  in  justice  to  them  all. 

1.  Account  -where  one  partner  -withholds  -what  the  firm  is  en- 
titled to.  —  Where  one  partner  has  obtained  a  secret 
benetit,  from  *  which  he  seeks  to  exclude  his  co-part-  [*496] 
ners,  but  to  whicli  they  are  entitled,  they  can  obtain 
their  share  of  such  benetit  by  an  action  for  an  account,  and 
such  action  is  sustainable,  although  no  dissolution  is  sought. 
The  cases  illustrating  this  doctrine  have  been  already 
noticed  at  length  (w),  and  it  Avill  therefore  be  sufficient  here 
to  state  that  an  account  was  directed,  although  the  plaintiff 
did  not  seek  to  have  the  partnership  dissolved,  or  its  affairs 
wound  up,  in 

Hichens  v.  Congreve,  1  E.  &  M.  150, 

Fawcett  v.  ^^^litehouse,  1  R.  &  M.  132,  ante,  p.  313. 

Beck  v.  Kantorowicz,  3  K.  &  J.  230. 

The  Society  of  Practical  Knowledge  v.  Abbot,  2  Beav.  559. 

In  all  the  other  cases  of  this  class  except  Clegg  v.  Fish- 
wick  (w),  in  which  a  dissolution  was  prayed,  the  report  is 
silent  as  to  whether  a  general  winding  up  Avas  sought  or  not. 

The  equity  of  the  firm  is  against  the  delinquent  partner  only. 
—  With  reference  to  cases  of  this  description,  it  may  be 
observed  that  w^here  the  benefit  which  the  plaintiff's  assert 
their  right  to  share  has  not  yet  been  obt4fc»vd,  but  only 
agreed  for  by  their  co-partners,  the  plaintiffs  have  no  locus 

(Hi)  Ante,  p.  805  et  seq.  (>i)  1  Mao.  &  C.  294. 

,^  See  Ambler  r.  Whipple,  20  Wall.  540,  22  L.  ed.  403;  Fairchild  c.  Valen- 
tine, 7  Robt.  564;  Patterson  r.  Ware,  10  Ala.  444. 
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staniU  against  the  person  witli  whom  the  agreement  has  been 
entered  into  bv  those  partners,  and  cannot  therefore  restrain 
sui.li  pL'rst>n  frt)m  performing  that  agreement.  The  proper 
course  for  the  aggrieved  partners  to  take  is  to  proceed  against 
their  co-partners,  and  chiim  from  them  the  benefit  of  the  agree- 
ment into  which  they  have  entered  (o). 

2.  Account  in  cases  of  exclusion,  &c.  —  Where  the  partner- 
ship is  for  a  term  of  years  still  unexpired,  and  one  partner 
has  sought  to  exclude  or  expel  his  co-partner,  or  to  drive 
him  to  dissolution.  In  cases  of  this  description  an  account 
has  been  directed,  although  no  dissolution  has  been  asked.^ 

The  general  proposition  that  courts  of  equity  would  in- 
terfere under  the  circumstances  now  supposed,  was  laid 
down  by  Sir  John  Leach  in  Harrison  v.  Armitage  (p') 
[*497]  where,  however,  no  *  account  was  directed,  inasmuch 
.  as  the  e%ddence  did  not  establish  a  partnership.  But 
in  Chappie  v.  Cadell  (?/)  an  account  was  directed  at  the 
suit  of  a  minority,  where  the  majority  had  sold  a  partner- 
ship newspaper  to  a  stranger,  and  some  of  the  more  active 
of  the  majority  had  then  entered  into  a  fresh  agreement  with 
the  purchaser  to  carry  on  the  paper  in  partnership  with  him. 
Richards  v.  Davies  (r)  went  a  step  further.  There  a  part- 
nersliip  had  been  entered  into  for  a  term  of  years  which  was 
still  unexpired.  The  defendants  would  come  to  no  account 
with  the  plaintiff  respecting  the  partnership  dealings  and 
transactions,  but  on  the  application  of  the  plaintiff  a  decree 
for  an  account  of  all  past  transactions  was  made.  Sir  John 
Leach,  in  pronouncing  judgment,  observed  that  the  plaintiff 
had  no  relief  at  law  for  money  due  to  him  on  a  partnership 
account ;  that  if  a  court  of  equity  refused  him  relief,  he  would 
be  wholly  without  remedy ;  and  in  answer  to  the  objection 
tliat  if  such  a  suit  were  entertained  the  defendant  might  be 
vexed  by  a  new  bill  whenever  new  profits  accrued  (s),  his 

(o)    See    Alder     v.    Fouracre,    3  (q)  Jac.  !'^S7. 

Swanst.  489,  where  an  injunction  was  (r)  2  li.  &  M.  347. 

granted  restraining  the  executors  of  (.s)  This  objection  was    made   by 

a  deceased  partner  who  had   agreed  Lord  Eldon  in  Fornian  v.  Homfray,  2 

for  a  renewal  of   a   lease    from    dis-  V.  &  B.  330;  by  V.  C.  Shadwell  in 

posing  of  the  lease  when  granted,  ex-  Loscombe  v.  Russell,  4  Sim.  8;    and 

cept  for  the  Vjenefit  of  the  partnership.  by    Baron    Alderson    in    Knebell    v. 

(p)  4  Madd.  143.  Wiiite,  2  Y.  &  C.  Ex.  15. 

1  Davis  V.  Davis,  00  Miss.  015;  Traphagen  c.  Burt,  07  N.  Y.  30.     See- also 
Bloomfield  v.  Buchanan,  14  Ore.  181. 
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Honour  asked  what  ii<.,dit  would  the  defendant  have  to  com- 
plain of  such  new  bill  if  he  repeated  the  injustice  of  with- 
hoklinjj^  Avhat  was  due  to  the  jdaintiff '.'' 

Defendant  seeking  to  drive  plaintiff  to  dissolve.  —  Fairthorne 
V.  Weston  (t)  is  another  authority  in  point,  h\  that  case 
two  solicitors  entered  into  partnership  for  a  term  of  years, 
and  before  the  term  expired  the  defendant  conducted  him- 
self in  such  a  way  as  to  prevent  the  possibility  of  the  partner- 
ship business  being  carried  on.  The  defendant's  object  was 
to  com[)el  the  plaintiff  to  dissolve.  The  plaintiff,  however, 
instead  of  dissolving,  liled  a  bill  for  an  account  of  the  partner- 
ship dealings  and  transactions  since  the  last  settlement,  and 
for  a  receiver.  The  defendant  insisted  that  the  plaintiff  was 
entitled  to  no  relief  except  with  a  view  to  a  dissolution ;  but 
the  Court  held  otherwise,  and  observed  that  there  was  no 
universal  rule  to  the  effect  that  a  bill,  asking  for  a  particular 
account  but  not  for  a  dissolution,  was  demurrable ; 
and  that  if  *  there  were  any  such  rule,  a  person  fraudu-  [*498] 
lently  inclined,  might,  of  his  mere  will  and  pleasure, 
compel  his  co-partner  to  submit  to  the  alternative  of  dissolv- 
ing a  partnership,  or  ruin  him  by  a  continued  violation  of 
the  partnership  contract. 

Other  cases.  —  Again,  wdiere  a  person  seeks  to  establish  a 
partnersliip  with  another  who  denies  the  plaintiff's  title  to  be 
considered  a  partner,  if  the  former  is  successful  upon  the 
main  point  in  dispute,  an  account  of  the  past  dealings  and 
transactions  will  be  decreed,  although  the  plaintiff  does  not 
seek  for  a  dissolution  of  the  partnership  which  he  has  proved 
to  exist  (?<).  Upon  the  same  principle  it  is  apprehended, 
that  if  a  partner  is  wrongfully  expelled,  and  he  is  restored 
to  his  status  as  a  partner  by  the  judgment  of  the  Court,  an 
account  will  be  directed,  but  the  partnersliip  will  not  neces- 
sarily be  dissolved  (a:). 

Mines.  —  As  regards  mines  it  has  also  been  decided,  that 
if  one  co-partner  excludes  another  from  his  share  of  the  prof- 
its, an  account  will  be  directed,  althougli  no  dissolution  is 

(0  3  Ha.  387.  (.r)  See  Blisset   v.  Daniel,  10  Ha. 

(«)  Knowles  r.  Haughton,  11  Vcs.  483,  wliere  tlie  bill  prayed  for  a  dis- 
168,  as  reported  in  CoUyer  on  I'artn.  solution,  but  no  dissolution  was  de- 
108,  note.  The  defendant,  however,  creed.  In  the  case  of  an  incorporated 
did  not  resist  the  account  after  the  company  this  point  cannot  arise.  Gar- 
question  of  partnership  was  decided  den  Gully  Co.  v.  McLister,  1  App. 
against  him.  Ca.  31),  is  an  instance. 
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prayed  (//).  But,  as  each  co-owner  of  a  mine  can  sell  his 
share  -without  the  consent  of  the  other  owners,  there  is  no 
occasion  for  liini  to  ask  for  a  dissolution,  and  the  case  of  a 
mine  is  therefore,  perhaps,  not  an  apt  illustration  of  the  doc- 
trine in  question. 

o.  Account  where  concern  has  failed.  —  Where  the  part-' 
nership  has  })r(,)ved  a  failure,  and  the  partners  are  too  numer- 
ous to  be  made  parties  to  the  action,  and  a  limited  account 
will  result  in  justice  to  them  all,  such  an  account  will  be 
directed,  although  a  dissolution  is  not  asked  for.  The  lead- 
ing case  in  support  of  this  proposition  is  Wallworth  v. 
Holt  (z),  in  which  Lord  Cottenham,  in  an  elaborate  and  justly 
celebrated  judgment,  overruled  a  demurrer  to  a  bill  by  some 
of  the  stockholders  of  an  insolvent  joint-stock  bank,  on 
behalf  of  themselves  and  others,  against  the  directors,  trus- 
tees, and  public  officer  of  the  company,  and  certain 
[*409]  *  shareholders  who  had  not  paid  up  their  calls,  pray- 
ing that  an  account  might  be  taken  of  all  the  j)art- 
nership  assets,  and  that  the  outstanding  assets  might  be  got 
in  by  a  receiver,  and  that  the  whole  might  be  converted  into 
money,  and  applied  towards  the  satisfaction  of  the  partner- 
ship debts.  In  delivering  judgment  the  Lord  Chancellor 
observed,  — 

'•  "When  it  i.s  said  that  the  Court  cannot  give  relief  of  this  limited  kind, 
it  is,  I  presume,  meant  that  the  bill  ought  to  have  prayed  a  dissolution, 
and  a  final  winding  up  of  the  affairs  of  the  company.  How  far  this  Court 
will  interfere  between  partners,  except  in  cases  of  dissolution,  has  been 
the  subject  of  much  difference  of  opinion,  upon  which  it  is  not  my  pur- 
pose to  say  anything  Ijeyond  Avliat  is  necessary  for  the  decision  of  this 
case ;  but  there  are  strong  authorities  for  holding  that,  to  a  bill  praying 
for  a  dissolution,  all  the  partners  must  be  parties  (a)  ;  and  this  bill  alleges 
that  they  are  so  numerous  as  to  make  that  impossible.  The  result,  there- 
fore, of  these  two  rules  would  be  —  the  one  binding  the  court  to  withhold 
its  jurisdiction,  except  upon  bills  jiraying  a  dissolution,  and  the  other  re- 
quiring that  all  the  partners  should  be  parties  to  a  bill  praying  it  —  that 
the  door  of  this  Court  wvjuld  be  shut  in  all  cases  in  which  the  partners  or 
shareholders  are  too  numerous  to  be  made  parties,  which,  in  the  present 
state  of  the  transactions  of  mankind,  would  be  an  absolute  denial  of  jus- 
tice to  a  large  portion  of  the  subjects  of  the  realm,  in  some  of  the  most  im- 
jwrtant  of  their  affairs.  This  result  is  quite  sufficient  to  show  that  such 
cannot  be  the  law." 

(>/)  Bentley  v.  Bates,  4  Y.  &  C.  Ex.  (2)  4  M.  &  Or.  619. 

182.     See,  also,  Kedmanye  v.  Forster,  (a)  See  as  to  this,  ante,  p.  461. 

2  Eq.  467. 
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In  "Wall worth  v.  Holt,  the  hill  was  filed  for  the  sole  pur- 
pose of  having  the  assets  of  the  company  applied  in  payment 
of  its  joint  dehts  ;  it  did  not  pray  an  account  of  the  part- 
nership dealings  and  transactions,  for  the  purpose  of  ol)tain- 
ing  a  division  of  the  profits  (if  any)  amongst  the  persons 
entitled  thereto.  If  it  had,  probably  a  decree  would  have 
been  refused,  either  because  a  dissolution  had  been  asked,  or 
because  all  the  shareholders  were  not  parties  to  the  bill  (l)^. 

Later  cases.  —  But  since  Wall  worth  v.  Holt  other  cases  have 
been  decided,  in  which  bills  praying  for  a  division  of  the  sur- 
plus assets  amongst  the  shareholders,  but  not  expressly  pray- 
ing for  a  dissolution,  have  been  held  good  on  demurrer  (c). 
The  case  which  has  gone  furthest  in  this  direction  is 
Sheppard  v.  Oxenford  ((7)  ;  for  *  there  every  kind  of  [*500] 
relief  which  would  have  been  required  in  the  event  of 
a  dissolution  was  prayed  for,  although  a  dissolution  in  terms 
was  not  asked  for.  In  Sheppard  v.  Oxenford,  a  numlier  of 
persons  formed  an  association  for  working  mines  in  Brazil. 
The  defendant  was  the  sole  trustee  of  the  property,  and  the 
sole  director.  Disputes  having  arisen,  a  bill  was  filed  by  a 
shareholder  on  behalf  of  himself  and  all  the  other  share- 
holders against  the  defendant  for  an  account  of  the  monies 
received  and  paid  by  'him  on  behalf  of  the  association,  and 
for  an  account  of  its  debts,  and  for  their  payment  out  of  the 
available  assets,  and  for  a  sale,  if  necessar}"  for  that  purpose, 
of  part  of  the  property,  and  for  a  division  of  profits.  The 
bill  also  prayed  an  injunction  to  restrain  the  defendant  from 
selling  or  disposing  of  the  property,  and  for  a  receiver  to  get 
in  the  debts  due  to  the  association,  and  to  manage  the  affairs 
thereof,  until  the  accounts  were  taken,  but  no  dissolution 
was  asked.  A  demurrer  to  this  bill  was  put  in  and  over- 
ruled (e),  and  an  injunction  was  granted  restraining  the  de- 
fendant from  selling  or  disposing  of  the  property  otherwise 
than  in  the  ordinary  course  of  business;  and  a  receiver  and 
manager  of  the  property  in  this  country  was  appointed.  It 
is  to  be  observed  that,  although  this  was  a  case  of  a  mine, 
the  mine  was  in  a  foreign  country,  and  was,  strictly  speaking. 


{h)  See  Richardson  v.  Hastings,  7  779  ;    Wilson    '•.    Stanhope,   2    Coll. 

Beav.  323,  and  11   ib.  17  ;  Deeks  v.  629  ;  Cooper  r.  Webb,  15  Sim.  404, 

Stanhope,    14   Sim.   57,   which    were  and  Clenunts  r.  Bowes,  17  ib.  107. 
similar  cases  to  Wallworth  r.  Holt.  (</)  1  K.  &  J.  491. 

(f)  See    Apperly    c.   Page,   1    Ph.  (e)  See  1  K.  i  J.  501. 
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partnership  property,  and  not  merely  so  much  hind  belonging 
jointly  or  in  emnmon  to  several  co-owners. 

Result  of  latest  cases.  —  Having  regard  to  the  decisions  in 
Sheppard  v.  Oxenford,  and  other  modern  cases  of  a  simi- 
lar kind,  especially  Apperly  v.  Page  (/)  and  Clements  v. 
Bowes  ((/),  it  is  conceived  that  the  doctrine  established  in 
AVallworth  v.  Holt  may  be  considered  as  extending  not  only 
to  cases  where  an  account  is  sought  for  the  purpose  of  having 
joint  assets  applied  in  discharge  of  the  joint  liabilities,  but 
also  to  cases  where  an  account  is  sought  for  the  additional 
purpose  of  obtaining  a  division  of  the  surplus  assets  and  prof- 
its amongst  the  persons  entitled  thereto.  If  this  be  so,  the 
last  remnant  of  the  doctrine  that,  in  partnership  cases,  there 
can  be  no  account  without  a  dissolution,  must  be  considered 
as  swept  away,  at  least  as  regards  partnerships 
[*501]  *  the  members  of  which  are  too  numerous  to  be 
made  jjarties  to  the  action. 

Offer  by  plaintiff  to  pay  what  is  due  from  him.  —  A  claim  for 
an  account  need  not  contain  an  offer  by  the  plaintiff  to  pay 
what,  if  anything,  may  be  found  due  from  him  on  taking 
such  account  (//). 

Action  for  account  of  several  partnerships.  — -  An  action  for 
an  account  of  partnership  dealings  is  not  objectionable, 
simply  because  it  relates  to  the  dealings  of  several  part- 
nerships, if  thej^  in  point  of  fact,  are  nothing  more  than 
continuations  of  one  firm  (z).  But  an  action  which  involves 
the  taking  of  an  account  of  the  dealings  and  transactions  of 
two  co-existing  firms,  may  be  open  to  objection  on  the  ground 
of  practical  inconvenience  (/c). 

Alternative  cases.  —  Before  the  Judicature  acts  a  bill  in 
equity  against  two  persons  praying  for  relief  against  one, 
and  in  the  event  of  the  plaintiff  not  being  entitled  to  relief 
against  him,  then  for  relief  against  the  other,  was  demurra- 
ble (Z).  But  now  if  the  several  defendants  are  so  connected 
together  as  to  render  their  respective  liabilities  doubtful, 
they  can  be  all  sued  in  one  action,  unless  it  is  so  embarrass- 
ing as  to  be  incapable  of  being  fairly  and  properly  tried  (ni). 

CO  1  Ph.  779.  (k)    See   Kheam  r.  Smith,  2    Ph. 

(j)  17  Sim.  167.  726. 

(Ii)  The  Cohimbian  Government  v.  (I)  Seddon  v.  Connell,  10  Sim.  79. 

Rothschild,  1  Sim.  103.  (m)    See   Ord.   xvi.   rr.  4  and   7 ; 

(i)  See  Jefferys  v.  Smith,  0  Russ.  xviii.  r.  1;  xix.  r.  27;  and  compare 

1'j8.  Honduras,  &c.,  Co.  v.  Lefevre,  2  Ex. 
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Motion  before  hearing.  —  In  an  action  for  a  partnership 
ae(;f)uiit,  if  tlu;  partnersliip  is  admitted,  and  there  is  in  fact 
nothing  in  dis[)ute  l)et\veen  tlie  parties  except  the  accounts, 
an  order  directing  them  may  be  obtained  before  the  trial  of 
the  action  (w). 

2.  As  to  discovery  and  production  of  documents.  —  The 
right  of  every  partner  to  a  discovery  from  his  co-partner  of 
.all  matters  relating  to  the  partnership  dealings  and  transac- 
tions is  as  incontestable  as  liis  right  to  an  account ;  and  such 
right,  like  the  right  to  an  account,  devolves  upon  and  is 
enforceable  against  a  partner's  legal  personal  representatives 
and  trustees  in  bankruptcy.^ 

If  a  partner  chooses  to  mix  up  partnership  accounts 
with  *  his  own  private  accounts  he  must  produce  the  [*502] 
whole,  unless  he  can  satisfactorily  sever  them  (o). 

How  far  discovery  can  be  required  from  an  alleged  part- 
ner who  denies  the  partnership  alleged,  will  be  examined 
hereafter ;  in  the  present  place  it  will  be  sufficient  to  allude 
to  a  few  points  of  practical  importance  arising  where  the 
right  to  discovery  is  not  denied. 

Oppressive  interrogatories.  —  A  party  to  an  action  for  an 
account  is  often  rccjuired  to  set  forth  in  answer  to  interroga- 
tories, details  which  it  is  impossible  for  him  to  remember, 
and  to  ascertain  which  inquiry  and  study  are  necessary ;  but 
all  that  he  is  bound  to  do  is  to  furnish  the  interrogator  with 
every  means  of  information  possessed  or  obtainable  by  him- 
self, leaving  the  interrogator  to  make  what  he  can  of  the 
materials  thus  furnished  to  him.  The  party  interrogated  is 
not  bound  to  digest  accounts,  nor  to  set  out  voluminous 
accounts  existing  already  in  another  shape,  and  which  he 
offers  to  produce.  Thus,  in  Christian  r.  Taylor  (^7),  in 
which  the  executor  of  one  deceased  partner  tiled  a  bill  for 
an  account  against  the  executors  of  another  deceased  part- 
ner, and  ivquired  them  to  set  out  in  detail  many  complicated 
and  voluminous  accounts,  it  was  held  that  they  were  not 
bound  to  do  so ;  that  they  were  under  no  obligation  of  going 

D.  301,  witli  Evans  r.  Buck,  4  Cli.  D.  (h)  Turquand  r.  Wilson,  1  Ch.  D. 

432;    Child    r.  Stenning,  5  ib.    695;  85. 

Bagot   !•.  Easton,   7  ib.   1.     See  the  (0)  See  Pickering  v.  Pickering,  25 

obs.  of  Lord  Sclborne  in  Burstall  r.  Ch.  D.  247. 

Beyfus,  26  Ch.  D.  39.  (;>)  11  Sim.  401. 

1  Denver  v.  Roane,  99  U.  S.  355,  25  L.  ed.  476. 
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tluough  the  books  for  the  purpose  of  giving  the  phiintiff  the 
information  which  lie  asked ;  and  that  the  defendants  could 
not  be  compelled  to  do  more  than  to  refer  to  the  books  and 
documents  in  their  possession  in  such  a  way  as  to  entitle  the 
plaintiff  to  have  them  produced  for  his  inspection  (g). 

Where,  however,  there  are  specific  questions,  it  is  not 
sufficient  to  refer  generally  to  books  and  say  that,  save  as 
therein  appears,  no  answer  can  be  given.  The  person  answer- 
ing must  go  a  step  further,  and  point  out  where  in  particu- 
lar the  information  required  by  each  interrogatory  is  to  be 

found  (/•). 
[*503  j  *  Person  interrogated  must  make  inquiries.  —  A  per- 
son interrogated  as  to  what  he  has  done  by  himself 
or  his  agents  (s),  is  bound  to  state  what  he  knows,  to  make 
inquiries  of  his  agents  and  servants,  to  obtain  documents  to 
the  possession  of  what  he  has  a  right,  and  to  afford  his  oppo- 
nent either  the  information  sought,  or  all  the  means  of  obtain- 
ing information  which  the  answerer  himself  possesses  (f). 
A  person  who  has  it  in  his  power  to  obtain  information  can- 
not escape  from  discovery  simply  by  saying  he  does  not  know : 
he  must  make  reasonable  efforts  to  inform  himself  (u). 

In  case  it  becomes  necessary  for  a  person  interrogated  to 
remove  obstacles  thrown  in  his  way,  he  should  apply  for 
further  time  to  answer,  and  not  put  in  an  answer  which  is 
insufficient  (x). 

(7)  See,  too,  Lockett  v.  Lockett,  4  setting  out  a  list  of  the  debtors  to 

Ch.  D.  336;  White  v.  Barker,  5  De  the  firm,  see  Telford  v.  Euskin,  1  Dr. 

G.   &  Sm.  746;  Seeley  v.  Boehm,  2  &  Sm.   148,  where  it  was   held  that 

Madd.    176.      A    defendant    is    not  such  a  list  must  be  given.     Compare 

entitled     to    set    out    the    accounts  the   observation   of   V.  C.  Wood   in 

sought  for  in  a  book,  and  to  refer  to  Drake  v.  Symes,  Johns.  651. 
the   book  instead  of  scheduling   the  (m)  See  Bolckow  v.  Fisher,  10  Q. 

accounts  to  the  answer.     See  Telford  B.  D.  101 ;  Taylor  v.  Rundell  (No.  1), 

r.  Ruskin,  1  Dr.  &  Sm.  148.  11    Sim.   391,   and    Cr.   &    Ph.    104; 

(r)    Drake   v.  Symes,  Johns.  047.  Taylor  v.  Rundell   (No.  2),   1  Y.   & 

See,  as  to  taking  oppressive  interrog-  C.  C.  C.  128,  and  1  Ph.  222 ;  Stuart 

atories  off  the  file,  s.  c.  2  De  G.  F.  v.  Lord  Bute,  11  Sim.  442,  and  12  ib. 

&  J.  81,  and  generally  on  this  subject  460;    A.-G.   r.    Rees,    12    Beav.   50; 

Wigrani  on  Discovery,  165-109;  Bray  Earl  of  Glengall  v.  Fraser,  2  Ha.  99, 

on  Disc,  book  i.  ch.  4,  §  0.  and  compare  Martineau  ?'.  Cox,  2  Y. 

(s)  Rasbothamr.  Shropshire  Union  &  C.  Ex.  638,  where  it  was  held  that 

Rail.,  &c.,  Co.,  24  Ch.  D.  110.  a  partner  here  in  a  firm  carrying  on 

(t)  As   to   what   accountants'   re-  business   in   a   foreign   country,  was 
ports,  &c.,  are   privileged,  see    Wal-  not  bound  to  set  out  a  list  of  docu- 
sham  V.   Stainton,  2   Hem.  &  M.  1 ;  ments  in  the  possession  of  the  part- 
Wilson  ?•.  Northampton  &  Banbury,  ners  abroad. 
&c.,  Rail.   Co.,   14  Eq.   477.     As   to  (a;)  Taylor  v.  Rundell  (No.  2),  1 
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Production  of  documents.  —  111  connection  with  this  subject 
it  nuiy  be  uselul  lo  remind  the  reader  of  the  rule,  that  a 
person  cannot  be  compelled  to  produce  books  which  belong 
to  himself  and  others  who  are  not  before  the  Court.  Thus 
in  Murray  v.  Walter  (y),  the  defendant  in  his  answer  stated, 
that  certain  books  relating  to  a  concern  in  which  the  plaintiff 
claimed  to  be  a  partner  with  the  defendant,  were  in  the  pos- 
session of  the  treasurer  of  the  concern  on  behalf  of  the  several  , 
shareholders  in  it,  many  of  whom  were  not  parties  to  the 
suit;  and  it  was  held  that  the  defendant  could 
not  be  compelled  to  produce  the  *  books  in  question,  [*504] 
although  it  was  insisted,  on  the  authority  of  AValburn 
V.  Ingilby  (z),  that  the  plaintiff  had  a  right  to  have  whatever 
access  to  the  books  the  defendant  himself  was  entitled  to. 
There  are  several  other  decisions  to  the  same  effect  as  Murray 
V.  Walter  («);  but  the  doctrine  there  laid  down  does  not 
apply  to  cases  in  which  the  absent  parties  interested  in  the 
books  are  in  fact  represented  by  the  defendants  on  the 
record,  and  have  no  interest  in  conflict  with  theirs  (5) ;  nor 
it  is  said  to  an  action  by  a  cestui  que  trust  against  a  trustee 
who  is  charged  with  trading  with  trust  monies  in  partnership 
with  other  persons  not  before  the  Court  (c). 

Agreement  precluding  inspection.  —  If  the  plaintiff  has  agreed 
to  accept  the  defendant's  statement  of  profits,  and  not  to 
investigate  his  books  and  accounts,  the  defendants  will  not 
be  compelled  to  produce  them  before  the  hearing  of  the 
action  ((f). 

Inspecting  documents.  ^  A  person  who  obtains  an  order 
for  the  production  of  documents  is  entitled  not  only  to 
inspect  them  himself,  but  to  have  them  inspected  by  his 
solicitors  and  agents  (f)  ;  but  not  by  an  agent  to  w^hom  his 
opponents  reasonably  object  (/).     But  neither  he  nor  they 

Ph.  222 ;  Pickering  v.  Kigby,  18  Vcs.  (6)  Glyn  v.  Caulfeild,  3  Mac.  &  G. 

484.  4G3. 

(//)  Cr.  &  Ph.  114.     The  interest  {r)  See   Vyse    r.    Foster,    13    Eq. 

of  the  absent  parties  must  be  stated,  602,  which,  however,  turned   on  the 

Bovill  r.  Cowan,  5  Ch.  4H5.  sufficiency  of    an  affidavit   of    docu- 

(z)  1  M.  &  K.  79.  inents.      See   Freeman    v.   Fairlie,   3 

(a)  Hadley   r.  M'Dougall,    7    Ch.  Mer.  43. 

312 ;  Reid  v.  Langlois,  1   Mac.  &  G.  (rf)  Turney  r.  Baylcy,  4  De  G.  J. 

627 ;  Burbidge  r.  Kobinson,  2  Mac.  &  &  S.  332. 

G.  244 ;  Penney  v.  Goode,  1  Drew.  474  ;  (e)  Williams  r.  Prince  of   Wales' 

Stuart  r.   Lord  Bute.    11    Sim.   453.  Life,  &c.,  Co.,  23  Beav.  338. 

Compare  Vyse  v.  Foster,  13  Eq.  002.  (/)  Dadswell  c.  Jacobs,  34  Ch.  D. 
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are  entitled  to  make  public  the  information  they  obtain  by- 
means  of  such  inspection.  The  order  is  made  with  a  view 
to  the  administration  of  justice  between  the  litigant  parties ; 
and  an  injunction  will,  if  necessary,  be  granted  to  restrain 
the  communication  to  strangers  of  what  may  be  ascertained 
in  the  course  of  an  examination  of  the  books  and  documents 
produced  under  the  order  (^). 

Inspection  by  accountants.  —  The  common  order  does  not 

entitle  the  person  in  whose  favour  it  is  made  to  in- 

[*505]  spect  by  a  professed  accountant  specially  *  appointed 

for  the  purpose ;  but  if  there  is  any  necessity  for  so 

doing,  a  special  order  for  inspection  by  such  a  person  will  be 

made  (A). 

Books  in  constant  use.  —  Books  in  use  for  daily  business 
are  ordered  to  be  produced  at  the  place  where  they  are  usu- 
ally kept;  and  they  will  not  be  ordered  to  be  deposited  in 
court  unless  there  is  some  special  reason  for  so  doing  (t). 

3.  Payment  of  partnership  monies  into  court.  —  If,  in  an 
action  by  one  partner  against  another  for  an  account,  the 
defendant  admits  that  he  has  in  his  hands  money  belonging 
to  the  firm,  or  that  he  liad  such  money,  and  if  he  admits,  or 
if  it  otherwise  plainly  a2)pears  (k')  that  he  ought  to  have  it 
still,  he  can  be  compelled  to  pay  such  money  into  court 
before  the  hearing  of  the  action  (T).  As  a  general  rule,  how- 
ever, a  partner  having  partnership  monies  in  his  hands,  can- 
not be  made  to  pay  those  monies  into  court  before  trial,  if  he 
insists  that  on  taking  the  accounts  a  balance  will  be  found 
due  to  him  (jn).  Nor  will  he  be  compelled  so  to  do  unless 
the  other  partners  will  pay  in  what  they  may  have  in  their 
hands  (n).  Nor  will  a  partner  be  ordered  before  trial  to  pay 
into  court  the  amount  of  a  debt  due  from  him  to  the  firm,  if 


278.     See,  also,  Draper  v.  Manches-  192,   an   admission    by   one    partner 

ter  &  Sheffield  Rail.  Co.,  7  Jur.  N.  S.  that  he  and  his  co-partner  who  was 

86.  not  a  party  had  money  in  their  hands 

(jTj)  Williams  v.  Prince  of  Wales'  was  held  sufficient. 

Life,  &c.,  Co.,  2.3  Beav.  .3.38.  (in)  Richardson   v.  The   Bank    of 

(Ji)  Bonnardet  v.  Taylor,  1  J.  &  II.  England,  4   M.   &  Cr.    165.     But   in 

38.3.  Birley  v.  Kennedy,  6  N.  R.   395,   a 

(i)  Mertens  v.  Ilaigh,  Johns.  735.  partner  who  admitted   that   he   had 

(Jc)  An  admission    of   liability  to  drawn  out  more  than  he  ought  was 

pay  is  not  necessary.     See  Wanklyn  ordered    to     pay     the     excess     into 

V.  Wilson,  35  Ch.  D.  180;  Dunn  v.  court. 

Campbell,  27  Ch.  D.  254,  note.  (n)  Foster   v.  Donald,  1  J.  &  W. 

CO  In  White  v.  Barton,  18  Beav.  252. 
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the  amount  to  wliicli  lie  is  indebted  is  not  admitted,  and  can- 
not be  readily  ascertained  (o).  But  if  a  partner  admits  that 
he  has  partnership  monies  in  his  hands,  and  it  appears  from  his 
own  statements  that  they  came  there  improperly  {p), 
or  in  violation  of  good  faith,  he  will  be  *  compelled  [*oOG] 
to  pay  them  into  court  (^) ;  so  if  he  adniits  facts 
from  which  it  aj)pears  that  he  is  indebted  to  the  firm  in  a 
certain  sum,  and  he  does  not  insist  that  on  the  whole  the 
firm  is  indebted  to  him,  the  money  admittecj  by  him  to  be 
due  will  be  ordered  into  court  (r). 

After  trial  the  court  will  order  a  partner  to  pay  into  court 
a  sum  which  is  plainly  due  from  him,  although  no  certificate 
to  that  effect  may  have  been  made  («). 

If  the  partnership  debts  are  unpaid,  and  the  defendant  is 
liable  to  be  sued  for  them,  the  order  directing  payment  into 
court  should  reserve  to  him  liberty  to  apply  for  i)ayment  out 
of  court,  of  the  amount  of  the  debts  he  may  be  compelled  or 
pressed  to  pay  (t}. 

(b)    Of  the  defences    to  an  action  for   an   account   and   discovery  between 
l^artners  and  persons  claiminfj  under  them. 

The  defence  on  the  ground  of  illegality,  of  fraud,  of  laches 
on  the  part  of  the  plaintiff,  and  of  want  of  proper  parties  to 
the  action,  have  already  been  examined  (w).     In  addition, 

(o)  See  Mills  r.  Hanson,  8  Ves.  68;  (r)  Toulmin  v.  Copland,  3   Y.  & 

Wanklyn  v.  Wilson,  ante,  note  (k).  C.  Ex.  643  ;    Costeker  v.  Horrox,  3 

{p)  See  Costeker  v.  Horrox,  3  Y.  Y.  &  C.   Ex.    530.     In   Domville   v. 

&    C.    Ex.    530,    where    a    surviving  Solly,    2    Kuss.    372,    an    order    was 

partner,  being  also  the  executor  of  made  though  the  defendants  insisted 

his  deceased  co-partner,  was  ordered  that    the    plaintiff    was    entitled    to 

to  pay  into  Court  TOGO/.,  the  amount  nothing. 

of  assets  of  the  deceased  improperly  (s)  London  Syndicate  v.  Lord,  8 

applied  to  partnership  purposes.     See  Ch.  D.  84  ;  Creak  v.  Capell,  6  Madd. 

the  next  note.  114. 

(?)  Jervis  r.   White,  6   Ves.   738 ;  (0  Toulmin  v.  Copland,  3  Y.  &  C. 

Foster  r.  Donald,   1   J.  &   W.   252;  Ex.643.     In  s.  c.  6  Price,  405,  it  was 

in  the  first  of  these  cases  the  motion  held   that   a   surviving    partner  was 

was     made      before      answer.        In  not    entitled    to     have     partnership 

Hickens  v.  Congreve,  1   H.  &  M.  150,  funds,  on   which   the   plaintiffs   had 

note,  and    Gaskell    v.   Chambers,   26  put  a  distringas,  transferred   to  him 

Beav.  360,  directors  obtaining  secret  to    enable   him    to    pay    outstanding 

benefits  for  themselves  were  ordered  debts. 

to  pay  the  monies  received  by  them  (»)  See   as   to   illegality,  ante,  p. 

into  court.     Compare  Ilagell  r.  Cur-  102  et  seq. ;  as  to  fraud,  ante,  p.  479 

Tie,  2  Ch.  449,  where  the  liability  of  et  seq.;  as  to  laches,  ante,  p.  466  et 

the    defendants    did   not    suthciently  seq.;   as  to  parties,  (iN^f,  p.  459  et  seq. 
appear. 
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however,  to  these  grounds  of  defence,  there  are  others  which 
require  notice,  and  which  cannot  be  more  conveniently 
alluded  to  than  in  the  present  place,  and  under  the  following 
heads. 

[*507]    *  1.  Denial  of  partnership. 

2.  Statute  of  Limitations. 

3.  Account  stated. 

4.  Award. 

5.  Payment,  and  accord  and  satisfaction. 

6.  Release. 

1.  Denial  by  defendant  of  the  alleged  partnership.  —  An 
action  by  one  partner  against  another  for  an  account  of  the 
dealings  and  transactions  of  an  alleged  partnership  may  be 
met  by  a  denial  of  the  existence  of  any  such  partnership  (a;).i 
This  defence  if  relied  upon  as  a  reason  for  not  answering 
interrogatories  or  making  a  discovery  of  ck>cuments  must  be 
accompanied  by  statements  on  oath  denying  those  allegations 
which,  if  true,  would  establish  the  partnership,  and  denying 
the  possession  of  documents  relevant  to  the  question  of  part- 
nership or  no  partnership  (y).  In  Mansell  v.  Feeney  (z)  it 
was  held  that  the  plaintiff  was  entitled  to  an  inspection  of 
all  documents  admitted  by  the  defendant  to  be  in  his  posses- 
sion and  to  be  relevant  to  the  matters  in  question  in  the  suit, 
although  the  defendant  denied  the  partnership  alleged  by 
the  bill,  and  also  denied  that  the  documents  in  question 
tended  to  prove  its  existence.  The  defendant,  however,  was 
allowed  to  seal  up  those  parts  of  the  books  which  he  swore 
had  no  relation  to  the  matters  in  question. 

Before  the  Judicature  acts  it  was  a  rule  in  equity  that 
except  in  one  or  two  cases  a  defendant  could  not  by  answer 
(a.s  distinguished  from  a  plea),  protect  himself  from  giving 
discovery ;  if  he  answered  at  all  he  had  to  answer  fully  (a). 

(x)  Drew  v.  Drew,  2  V.  &  B.  159 ;  {xj)  Mansell  v.  Feeney,  2  J.  &  H. 

Hare  v.  London  and  North-W^estem  .313;    Harris   v.   Harris,   3    Ha.   450; 

Rail.  Co.,  .John.  722,  is  an  instance  Sanders  v.  King,  0  Madd.  61. 

in  which  a  bill  was  successfully,  met  {z)  2  .J.  &  H.  .320.     See,  also,  Saull 

by  a  X''ea  denying  that  the  plaintiff  v.  Browne,  0  Ch.  .304. 

was  a  shareholder  in  the  company,  (a)  See  Elmer  v.  Creasy,  9  Ch.  69. 

1  Armstrong  v.  Crocker,  10  Gray,  269;  Jones  v.  Jones,  1  Ired.  Eq.  332; 
Emerson  v.  Durand,  64  Wis.  Ill;  Hart  v.  Finigan,  71  Cal.  579;  Godden  v. 
Kimmell,  9  Otto,  201,  25  L.  ed.  431 ;  Davis  v.  Key,  123  U.  S.  79,  31  L.  ed,  112. 

580 


III.  Ch.  10.  S.  0.]    DEFENCES  FOR  AN  ACCOUNT,  ETC.     *508 

This  rule,  which  no  longer  exists  (5),  wiis  often  productive 
of  great  hardship;  but  in  conformity  with  it,  a  person  .sued 
for  a  partnership  account  was  not  allowed  by  answer  to  deny 
the  alleged  partnership,  and  excuse  himself  on  that  ground 
from  setting  forth  accounts,  or  producing  documents 
which  the  *  plaintiff  required  to  see  (c).  However,  [*508] 
notwithstanding  this  rule,  the  Court  in  more  than 
one  instance  declined  to  enforce  it ;  and  ordered  applications 
for  discovery  in  such  cases  to  be  postponed  until  after  the 
necessity  for  making  them  apj)eared  ((f) ;  and  as  now  a  court, 
or  judge  at  chambers,  can  order  any  question  in  dispute  to 
be  tried  before  any  other  («),  a  person  denying  an  alleged 
partnership  can  easily  be  protected  against  a  vexatious  or 
oppressive  exercise  of  a  right  to  discovery.  Whilst  on  the 
one  hand  he  must  give  all  such  discovery  as  bears  upon  the 
question  of  partnership  or  no  partnership,  he  will  not  be 
compelled  to  set  out  accounts  or  produce  documents  which 
he  swears  throw  no  light  on  that  question  and  can  only  be 
material  after  it  has  been  decided  in  favour  of  the  plain- 
tiff (/). 

2.  Statute  of  Limitations.  —  The  Statute  of  Limitations,  21 
Jac.  1,  c.  16,  §  3,  enacts  that  all  actions  of  account  (other 
than  for  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  and  ser- 
vants (//))  shall  be  commenced  and  sued  \vithin  six  years 
next  after  the  cause  of  such  action  or  suit.^      Before   the 

(6)  Ord.  XXXI.  r.  6.  son,  3  K.  &  J.  388 ;  Lockett  v.  Lockett, 

(c)  Hall   r.  Noyes,  3    Bro.    C.    C.  4  Ch.  330;   Great  Western  Coll.  Co. 

483 ;  V.    Harrison,    4    :Mad(l.  v.  Tucker,  9  Ch.  376  ;  Carver  r.  Pinto 

252;    Shaw    r.    Cliing,   11  Vos.   303;  Liete,  7  Ch.  90;  Wier  r.  Tucker,  14 

Somcrville  v.  Mackay,  16  Ves.  382 ;  Eq.  25. 

The  Great  Luxenibourtr  Rail.  Co.  r.  (e)  Ord.  xxxvi.  r.  8. 
Magnay,  23  Reav.  046 ;  Reade  v.  ( /)  See  Re  Leigh's  estate,  6  Ch. 
AVoodroofe,  24  ib.  421;  Bleckley  D.  256;  Parker  r.  Wells,  18  ib.  477 ; 
V.  Rymer,  4  Drew.  248:  Mansell  r.  Whyte  r.  Ahrens,  26  ib.  717. 
Feeney,  2  J.  &  H.  313;  Thompson  v.  (g)  See,  as  to  this  exception,  Rob- 
Dunn,  5  Ch.  573;  Saull  i:  Browne,  inson  r.  Alexander,  8  Bli.  N.  S.  352, 
9  Ch.  364.  and  2  CI.  &  Fin.  717,  and  the  cases 

(d)  Clegg  V.  Edmondson,  8  De  G.  there  referred  to. 
M.  &  G.  787;  De  La  Rue  r.  Dickin- 

^  "  Statutes  of  limitation  form  part  of  the  legislation  of  every  government, 
and  are  everywhere  regarded  as  conducive  and  even  necessary  to  the  peace 
and  repose  of  society.  When  they  are  addressed  to  courts  of  equity  as  well  .ns 
to  courts  of  law,  as  they  seem  to  be  in  controversies  of  concurrent  jurisdic- 
tion, they  are  equally  obligatory  in  both  forums  as  a  monns  of  jiromoting  uni- 
formity of  decision.    .  .  .    Courts  of    equitv    frequeiitlv    treat    tlie    lapse    of 
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Judicature  acte  a  court  of  equity  was  as  much  bound  by  this 
statute  as  a  court  of  kw  (7i) ;  and  advantage  could 

[*509]  be  taken  of  it  by  plea  (/),  or  *  by  answer  (A;),  or  by 
demurrer  if   the   facts  sufficiently  appeared  on  the 

face  of  the  bill  (/)• 

Tatam  v.  Williams.  —  The  exception  as  to  merchants'  ac- 
counts was  repealed  by  19  &  20  Vict.  c.  97,  §  9.  Whilst  that 
exception  was  in  force  the  statute  of  James  was  held  not  to 
apply  to  suits  for  an  account  between  partners  (m)  ;  although 
even  then  where  a  partner  died,  and  seventeen  years  after- 
wards a  bill  for  an  account  was  filed  against  his  executors  by 
the  surviving  partners,  the  bill  was  dismissed  with  costs  (n). 

Merchants'  accounts.  —  The  authorities  which  have  been 
already  referred  to  also  show  that  before  the  act  19  &  20 
Vict.  c.  97,  §  9,  the  Statute  of  Limitations  did  not  apply  to 
open  unsettled  accounts,  extending  from  a  time  more  than 
six  years  before  a  bill  was  filed,  down  to  a  time  within  such 
six  years.i  Notwithstanding  the  words  of  the  statute  of 
James,  "All  actions  of  account  .  .  .  shall  be  commenced 
and  sued,"  &c.,  it  was  held  that,  even  as  between  persons 

(A)  Knox  V.  Gye,  L.  R.  5  H.  L.  (Jc)  As  in  Martin  r.  Heathcote,  2 

656;     Foley    v.    Hill,    1     Ph.    399;  Eden,  169;  Barber  r.  Barber,  18  Ves. 

Hovenden  v.  Annesley,  2  Sch.  &  Lef.  286 ;  Tatam  v.  Williams,  .3  Ha.  347. 

607;   and   see  Whitley  v.  Lowe,  25  (/)  Foster  ;;.  Hodgson,  19  Ves.  180; 

Beav.  421,  and  2  l)e  G.  &  J.  704.  Hoare  v.  Peck,  6  Sim.  51 ;  Prance  ?'. 

(i)  See  Bridges  v.  Mitchell,  Bunb.  Sympson,  Kay,  678.     See  also,  since, 

217  ;  Whitley  v.  Lowe,  25  Beav.  421,  iS'oyes  v.  Crawley,  10  Ch.  D.  31. 

and  2  De  G.  &  J.  704 ;  Welford  v.  (m)  Martin  v.  Heathcote,  2  Eden, 

Liddell,  2  Ves.  S.  400;  Bcames' Pleas  169;  Barber  r.  Barber,  18  Ves.  286, 

*in  Eq.  161.     In  Robinson  /;.  Field,  5  and  some  older  cases  to  the  contrary 

Sim.  14,  and  .Tones  v.  Pengree,  6  Ves.  were  overruled  by  Robinson  v.  Alex- 

580,  the  plea  was  overruled  as  cover-  ander,  2  CI.  &  Fin.  717. 

ing  too  much.  (n)  Tatam  v.  Williams,  3  Ha.  347. 

time,  even  for  a  shorter  period  than  the  one  specified  in  the  Statute  of  Limita- 
tions, as  a  presumptive  bar  to  the  claim."  Godden  v.  Kimmell,  9  Utto,  201, 
25  L.  ed.  431.  See  also  .Johnson  r.  Ames,  11  Pick.  173;  Farrar  r.  Shepherd, 
60  Tenn.  190 ;  Lockhart  v.  Lytle,  47  Tex.  4-52 ;  McKelvy's  Appeal,  72  Penn. 
St.  409 ;  Causler  v.  Wharton,  62  Ala.  358 ;  Coudray  r.  Gilliam,  60  Mo.  86 ; 
Manchester  v.  Matthewson,  3  R.  I.  237 ;  Jenny  v.  Perkins,  17  Mich.  28 ; 
McCaig  V.  Hebb,  42  Md.  223;  Pierce  v.  McClellan,  93  111.  245;  Todd  v.  Raf- 
ferty,  .30  N.  J.  Eq.  254.  See  contra,  Choteau  v.  Barlow,  110  U.  S.  2.38,  28  L. 
ed.  1.32  ;  Spear  v.  Newell,  13  Vt.  288. 

The  statute  begins  to  run  from  time  of  dissolution.  Allen  v.  Woonsocket 
Co..  11  R.  I.  288;  McKaig  v.  Hebb,  supra;  McKelvy's  Appeal,  supra;  Askew 
V.  Springer,  111  111.  662.     See  McClung  r.  Copehart,  24  Minn.  17. 

'  See  McKelvy's  Appeal,  72  Penn.  St.  409;  Patterson  v.  Brown,  6  Mon.  10; 
Wilhelm  v.  Caylor,  32  Md.  151.      ' 
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who  were  not  within  the  e.Kception  a.s  to  mereliant.s'  accounts, 
the  statute  did  not  begin  to  run  .so  h)n<^  as  tlie  ac('ount  wa.s 
continued  (o) ;  and  that  the  statute  did  not,  in  any  ease, 
apply  to  an  unsettled,  open,  mutual  account,  with  items  on 
both  sides  representing  cross  demands  (/>). 

Application  of  statute  to  current  accounts. —  I  he  law  in  this 
respect  was  modified  by  Lord  Tenterden's  act  (</),  the  effect 
of  which  is,  that,  although  there  may  be  a  mutual  open  run- 
ning account,  the  mere  existence  of  items  not  barred,  is  not 
sufficient,  in  actions  of  debt  or  assumpsit,  to  take  earlier 
items  out  of  the  Statute  of  Limitations  (r).  Lord  Tenterden's 
act,  however,  did  not  apply  to  merchants'  accounts  as  to 
which  there  was  no  statutory  bar ;  nor  did  Lord 
Tenterden's  act  apply  to  the  mode  of  taking  *such  [*510] 
accounts  in  a  suit  in  Chancery.  But  now  by  19  cS: 
20  Vict.  c.  97,  §  9,  merchants'  accounts  are  placed  on  the 
same  footing  as  other  accounts;  and  partnership  accounts, 
whether  they  are  or  are  not  merchants'  accounts,  are  within 
the  Statute  of  Limitations ;  and  those  statutes  are  a  bar  to  an 
action  for  an  account  extending  to  a  period  more  remote 
than  six  years  before  the  commencement  of  the  action,  unless 
there  has  been  a  breach  of  an  express  trust,  or  fraud,  or  pay- 
ment, or  an  acknowledgment,  such  as  required  by  Lord  Ten- 
terden's act,  or  unless  the  partnership  articles  are  under  seal. 
So  long,  indeed,  as  a  partnership  is  subsisting,  and  each 
partner  is  exercising  his  rights  and  enjoying  his  own  prop- 
erty, the  Statute  of  Limitations  has,  it  is  conceived,  no  appli- 
cation at  all ;  but  as  soon  as  a  partnership  is  dissolved,  or 
there  is  any  exclusion  of  one  partner  by  the  others,  the  case 
is  very  different,  and  the  statute  begins  to  run  (*•).  This  has 
been  decided  by  the  House  of  Lords  in  Knox  v.  Gye  (f),  in 

(o)  See  per  Lord  Eldon  in  Foster  (a)  Noyes  v.  Crawley,  10  Cli.  I), 

i;.  Hodgson,  19  Ves.  185;  Scudeiuore  31.      See    some    remarks   as   to   the 

V.  White,  1  Vern.  456.  effects  of   the  statute  between   part- 

(/))  See    the   notes   to  Webber  v.  ners  in  Winter  v.  Innes,  4  M.  &,  Cr. 

Tivill,    2    Wms.    Samid.    124   et   seq..  Ill,  and  Way  v.  Bassett,  5  Ha.  (38. 
and  Catling  r.  Skoulding,  G  T.  K.  189.  (0  L.  11.  5  H.  L.  G5(3.     See  19  & 

(?)  9  Geo.  4,  c.  14.  20  Vict.  c.  97,  §  9.     iMiller  v.  Miller, 

(r)  Williams   v.  Griffiths,  2  Cr.  M.  8  Eq.  499,  is  hardly  consistent  with 

&R.  45;  Cottam  r.  Partridge,  4  Man.  this,   unless    it   be    upon  the   ground 

&  Gr.  271 ;   Ashby  c  James,  11  M.  &  that  there  was  no  dissolution,  or  that 

W.  542  ;  Clark  v.  Alexander,  8  Scott,  there  was  a  trust  deed  excluding  the 

N.  R.   147 ;  Inglis  v.  Haigh,  8  M.  &  statute.      See    the    obs.   of    Malins, 

W.   780.     See,  too,  Jackson  v.   Ogg,  V.-C.  in  10  Cli.  D.  37. 
Johns.  397. 
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whieli  a  surviving  partner  relied  on  the  statute  as  a  defence 
to  a  suit  for  an  account  instituted  by  the  executor  of  a 
deceased  partner.  The  deceased  partner  had  died  more  than 
six  years  before  the  filing  of  the  bill,  and  the  right  of  his 
executor  had  never  been  recognised  ;  the  surviving  partner, 
however,  had  continued  the  partnership  business,  and  had  got 
in  outstanding  assets  within  six  years.  The  V.-C.  Wood 
held  that  the  statute  was  not  a  bar  to  the  suit;  but  the 
decision  was  reversed  by  Lord  Chelmsford  on  appeal,  and 
the  House  of  Lords  affirmed  Lord  Chelmsford's  decision. 

Noyes  v.  Crawley.  —  In  a  still  more  recent  case  it  has  been 

held  that  the  Statute  of  Limitations  affords  a  good  defence  to 

an  action  for  an  account  of  the  dealings  and  trans- 

[*oll]  actions  of  a  parntership  *  which  has  been  dissolved 

more  than  six  years  before  the  commencement  of  the 

action  (w). 

Effect  of  acknowledgment.  —  With  reference  to  acknowl- 
edgments, it  has  been  held  in  a  partnership  case,  where  no 
account  had  been  come  to  for  six  3'ears,  that  a  signed 
acknowledgment  of  a  liability  to  account  in  respect  of 
matters  more  than  six  years  old,  was  sufficient  to  justify  a 
decree  for  an  account  in  respect  of  them,  although  the 
acknowledgment  did  not  contain  an  admission  that  anything 
was  due,  nor  any  express  promise  to  pay  what  might  be 
found  due  on  taking  the  account  (^x). 

Payment  by  receiver  in  a  suit. — Where  a  partnership  ac- 
count is  agreed  to  be  taken,  and  a  receiver  is  appointed,  a 
payment  made  by  the  receiver  to  one  of  the  jjartners  on 
account  of  a  debt  owing  to  him  by  another  partner,  is  not 
sufficient  to  prevent  the  statute  from  being  a  bar  to  such 
debt  (y> 

Cases  w^here  the  statute  affords  no  defence.  —  It  must  be 
remembered  that  tlie  Statute  of  Limitations  does  not  apply  to 
cases  of  express  trust  or  of  concealed  fraud.  Therefore,  if 
a  partner  has  died,  having  by  will  disposed  of  his  property 
on  trust  for  payment  of  his  debts,  this  is  sufficient  to  justify 
a  decree  for  an  account  of  partnership  transactions  in  respect 

(«)  Noyes  r.  Crawley,  10  Ch.  D.  ridge,  18  Ch.  D.  254;  Skeet  v.  Lind- 

.31.  say,  2  Ex.  D.  .314.     Compare  Mitch- 

(x)  See  Prance  v.  Sympson,  Kay,  ell's  claim,  G  Ch.  822. 
fi78.    The  expression  was,  "you  and  (/y)  Whitley  i'.  Lowe,  2-5  Beav. 421, 

1  must  go  into  it  and  settle  the  ac-  and  2  De  G.  &  J.  704. 
count."     See,   also,  Banner   v.  Ber- 
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of  which  claim.s  existed  when  he  died,  although  more  than 
six  years  liave  ehipsed  since  that  time,  and  Ijefore  the  com- 
mencement of  the  action  (2).  Again,  hi  cases  of  ])ieach  of 
trust  and  of  fraud,  tliere  seems  to  lie  no  limit  to  the  time  at 
which  a  court  will  interfere  and  afford  redi-ess  to  the  parties 
aggrieved.  The  mere  lapse  of  thirty  or  forty  years  since  the 
right  first  accrued,  is  insufficient  to  bar  the  remedy  in  such 
cases. 

In  Stainton  v.  The  Carron  Company  (a),  the  management 
of  the  aft"airs  of  a  company  was  entrusted  to  a  person  who 
was  entitled  to  one-sixth  of  the  shares  in  it.  He  was  the 
manager  of  the  company  from  1808  until  1851,  when  he 
died.  For  twenty-five  years  he  rendered  accounts 
regularly,  *and  these  accounts  were  never  questioned  [*512] 
during  his  life.  But  after  his  death,  it  was  discovered 
that  upwards  of  2000?.  a  year  for  many  years  had  not  been 
properly  accounted  for  by  him,  and  the  company  claimed 
from  his  estate  nearly  70,000/.  in  respect  of  this  annual 
deficiency,  and  asserted  a  lien  for  this  sum  on  his  shares  and 
assets  in  the  hands  of  the  company.  Notwithstanding  the 
lapse  of  time,  and  the  reception  without  dispute  of  the 
accounts  sent  in  by  the  manager  from  year  to  year,  a  decree 
was  made,  opening  the  whole  account  from  the  year  1825 
down  to  his  death  (A). 

3.  Account  stated.  —  To  an  action  for  an  account  of  part- 
nership dealings  and  transactions,  an  account  thereof  already 
stated  and  settled  between  the  parties  (c)  affords  a  good 
defence  (tO-^  ^^  precise  form  is  necessar}-  to  constitute  a 
stated  and  settled  account ;  but  an  account  stated,  unless  it 
be  in  writing,  is  no  defence  to  an  action  for  a  further  account. 
It  is  not,  however,  necessary  that  the  account  should  be 
signed  by  the  parties,  if  it  can  be  shown  to  have  been  acqui- 

(s)  Ault  V.  Goodrich,  4  Kuss.  434.  (d)  Taylor  >:  Shaw,  2  Sim.  &  Stu. 

(a)  24  Bcav.  34(5.  12  ;  Endo  c.  Calchani,  You.  306.     An 

lb)  See,  too,  Allfrcy  r.  Allfrey,  1  account   settled   by  a   majority  was 

Mac.  &  G.  87  ;  Wedderburn  c.  Wed-  held  binding  on  the  minority  in  Rob- 

derburn,  2  Keen,  722,  and  4  M.  &  Cr.  inson  r.  Thompson,  1  Vern.  465.    See, 

41.  too,  Stupart  r.  Arrowsmith,  3  Sm.  & 

(c)  Of  course  the  maxim,  res  inter  G.  176,  and  Kent  v.  Jackson,  2  De  G. 

alios,  &c.,  applies  to  settled  accounts,  M.  &  G.  49. 
Carmichael  c  Carmichael,  2  Ph.  101. 

1  Chappedelaine  r.  Deehonaux,  4  Cranch,  306,  2  L.  ed.  629;  Finley  r.  Lynn, 
6  Cranch,  238,  3  L.  ed. 211. 
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escecl  in  by  them  (e) ;  and  an  account  may  be  stated  and 
settled,  although  a  few  doubtful  items  are  omitted  (/).  It 
is  to  be  observed,  that  the  fact  that  an  accovmt  has  already- 
been  rendered  by  the  defendant  to  the  plaintiff  does  not 
deprive  the  latter  of  his  right  to  have  the  same  account 
taken  under  the  direction  of  a  court  ( ,</)  ;  to  have  that  effect 
an  account  must  not  only  have  been  sent  in  to  the  plaintiff, 
but  also  have  been  acquiesced  in  by  him  (Ji).  It  is 
[*513]  further  to  be  observed,  that  although  the  *  principle 
on  which  accounts  have  been  kept  may  have  been 
acquiesced  in,  the  items  may  T\.ot'.(i)} 

Impeaching  a  settled  account  on  the  ground  of  fraud  and  mis- 
take. —  A  settled  account  may  be  impeached  either  wholly 
or  in  part  on  the  ground  of  fraud  or  mistake.''^  If  there  be 
fraud,  or  if  any  mistake  affects  the  whole  account,  the  whole 
will  be  opened,  and  a  new  account  will  be  directed  to  be 
taken,  without  reference  to  that  which  has  been  stated  (Jc)  ; 
but  if  there  be  no  fraud,  and  if  no  mistake  affecting  the 
whole  account  can  be  shown,  but  the  correctness  of  some 
of  the  items  in  it  is,  nevertheless,  disputed,  the  account 
already  stated  wdll  not  be  treated  as  non-existing,  l)ut  will 
be  acted  upon  as  correct,  save  so  far  as  the  party  dissatisfied 
with  any  item  can  show  it  to  be  erroneous  (?).     In  a  case  of 

(e)  See  Hunter  v.  Belcher,  2  De  269 ;  Clancarty  v.  Latouche,  1  Ball 
G.  J.  &  Sm.  194 ;  Morris  r.  Harrison,  &  Beatty,  420.  Compare  Hunter  v. 
Colles,  157;  Willis  v.  Jernegan,  2  Belcher,'2  De  G.  J.  &  Sm.  194. 
Atk.  252.  See  on  this  defence  in  (A)  Willamson  v.  Barbour,  9  Ch. 
general,  Beames's  Pleas  in  Equity,  D.  529;  Gething  i'.  Keighley,  ib.  547  ; 
222,  and  Mitford,  .302,  edit.  5.  A  Clarke  v.  Tipping,  9  Beav.  284; 
verbal  account  and  a  receipt  in  full  Wharton  v.  May,  5  Ves.  68 ;  Beau- 
is  not  equivalent  to  a  stated  account,  mont  v.  Boultbee,  ib.  485,  and  7  Ves. 
Walker?-.  Consett,  Forrest,  1-57.  599;  Alfrey  v.  Alfrey,  1  Mac.  &  G. 

(/)  Sim  V.  Sim,  11  Ir.  Ch.  310.  87  ;  Coleman  v.  Mellersh,  2  ib.  309. 

(iy)  See  Clements  w.  Bowes,!  Drew.  (/)  liolgate  v.  Shutt,   27    Ch.   D. 

692..  Ill,    and    28    ib.    Ill;    Gething    v. 

(h)  Irvine  i;.  Young,  1  Sim.  &  Stu.  Keighley,  9   ib.   547;    Pitt   v.   Chol- 

333.  mondeley,  2  Ves.  S.  565 ;  Vernon  v. 

(i)  See  Mosse  v.   Salt,   .32   Beav.  Vawdrey,  2  Atk.  110. 

1  Gage  V.  Parmelee,  87  111.  .329 ;  Kidder  v.  Mcllhenny,  81  N.  C.  123 ;  Nor- 
man r.  Huddleston,  64  111.  11  ;  Murray  v.  Elston,  24  N.  J,  Eq.  310  ;  Groenendyke 
r.  Coffeen,  109  111.  325;  Warden  t-.  Marcus,  45  Cal.  594;  Stretch  v.  Talmadge, 
65  id.  570. 

2  Perkins  r.  Hart,  11  Wheat.  237,  6  L.  ed.  463;  Klase  v.  Bright,  71  Penn. 
St.  186;  Pomeroy  r.  Benton,  57  Mo.  531;  Berkcy  v.  Judd,  22  Minn.  287; 
Steadwell  v.  Morris,  61  Ga.  97  ;  Evans  v.  Clapp,  123  Mass.  165  ;  Merriweather 
»•.  Hardeman,  51  Tex.  436  ;  McGunn  r.  Hanlin,  29  Mich.  476  ;  Gregg  v.  Brower, 
67  111.  526. 

586 


.^L. 


in.  Ch.  10.  S.  «.]   DEFENCES  FOR  AN  ACCOUNT,  ETC.     *514 

fraud,  an  account  will  be  opened  in  toto,  even  after  the  lapse 
of  a  con.siderable  time  (?«) ;  but  if  no  fraud  be  proved,  an 
account  which  lias  been  long  settled  will  not  be  re-opened  in 
toto  ;  the  utmost  which  the  Court  will  then  do  will  be  to 
give  leave  to  surcharge  and  falsify  (ii) ;  and  there  are  cases 
in  which,  in  consequence  of  lapse  of  time,  the  Court  will  do 
no  more  than  itself  rectify  particular  items,  instead  of  givinc^ 
leave  to  surcharge  or  falsify  generally  (o).  Moreover,  the 
mere  fact  that  items  are  treated  in  an  improper  way,  or  are 
improperly  omitted,  is  not  of  itself  sufficient  to  induce  the 
Court  to  open  a  settled  account ;  for  if  the  items  in  question 
were  known  to  the  parties,  and  there  be  no  fraud  or  undue 
influence  proved,  the  Court  will  infer  that  the  partners 
agreed  to  treat  the  items  as  they  in  fact  did  treat  them  (jo). 
But  an  item  omitted  by  mutual  mistake  will  be  set 
right  (^). 

*  If  a  settled  account  is  impeached  for  errors,  par-  [*514] 
ticular  errors  must  be  stated  and  proved  (/•) ;  and 
the  same  rule  holds  where  the  account  is  settled,  "  errors  ex- 
cepted "(.s-). 

Mistakes  of  law.  —  In  surcharging  and  falsifying,  errors  of 
law,  as  well  as  errors  of  fact,  may  be  set  right  (t)  ;  and  where 
leave  is  given  to  one  party  to  surcharge  and  falsify,  similar 
leave  is  thereby  also  accorded  to  his  opponent  (iC). 

Accounts  stated  on  the  death  of  a  partner.  —  On  the  retire- 
ment or  death  of  a  partner,  it  is  usual  for  an  account  to  be 
stated  between  him  or  his  representatives  on  the  one  hand, 
and  the  continuing  partners  on  the  other,  and  for  mutual 
releases  to  be  given.     Afterwards  attempts  are  occasionally 

(m)  Willamson   v.   Barbour,  0  Ch.  (7)  Pritt  v.  Clay,  6  Beav.  503. 

D.  529 ;  Allfrey  v.  Allfrey.  1  Mae.  &  (r)  Parkinson    v.  Hanbury,  L.  R. 

G.  87  ;    Stainton  v.  The  Carron  Co.,  2  H.  L.  1 ;  Dawson  v.  Dawson,  1  Atk. 

24  Beav.  346.     See  Vernon  v.  Vaw-  1 ;  Taylor  v.  Haylin,  2   Bro.    C.   C. 

dry,  2  Atk.  119;  Beaumont  r.  Boult-  310;    Kinsman    v.   Barker,    14   Ves. 

bee,  5  Ves.  485.  570.    See  Whyte  v.  Ahrens,  20  Ch.  D. 

(/i)  See  Gething  v.  Keighlcy,  9  Ch.  717. 
D.   547  ;    Millar   v.   Craijx,   0    Beav.  (.?)  Johnston  v.  Curtis,  2  Bro.  C.  C. 

433;    Brownell   v.  Brownell,  2   Bro.  311,  note. 
C.    C.  61,  and  1  Mac.  &  G.  04.  (0  Roberts  r.  Kuffin,  2  Atk.  112  ; 

(0)  See  Twogood   ;•.  Swanston,  6  and  see  Daniell  v.   Sinclair,  0  App. 

Ves.  482 ;  Maund  r.  Allies,  5  Jur.  800.  Ca.  181. 

(;>)  See  Maund   v.  Allies,  5  Jur.  («)  1  Madd.  Ch.  144,  whore   it   is 

860,  L.  C. ;    Laing   v.   Campbell,  36  said  to  have  been  so  held    by  V.-C. 

Beav.  3,  where  bad  debts  were  treated  Leach  in  Anon.,  0  ^arch,  1621. 
as  good. 
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made  to  open  the  accounts  thus  stated,  and  to  set  aside  the 
releases,  and  to  have  a  new  account  taken,  and  a  fresh  settle- 
ment of  the  partnership  affairs.  In  such  cases  as  these, 
before  the  settled  accounts  can  be  opened,  the  release  must 
be  set  aside  (x).  Whether  this  can  be  done  or  not,  depends 
upon  circumstances  which  will  be  found  discussed  under  the 
title  rescission  of  contract  (y). 

In  taking  accounts  under  an  ordinary  judgment,  settled 
accounts  are  never  disturbed  unless  specially  directed  so  to 
be  (z). 

4.  Award.  —  Another  defence  to  an  action  for  an  account 
is,  that  the  matters  in  difference 'between  the  partners  have 
been  settled  by  arbitration. 

Agreements  to  refer  to  arbitration.  —  A  mere  agreement 
that  the  matters  in  question  should  be  referred,  has  fre- 
quently been  held  to  be  no  defence  to  an  action  in  respect 
of  them  (a).  But  if  those  matters  have  actually  been  dis- 
posed of  by  the  award  of  an  arbitrator,  they  cannot  afterward 
be  made  the  foundation  of  any  action  between 
[*515]  *  the  parties  on  whom  the  award  is  binding  (^b)} 
But  an  award  will  not  avail  as  a  defence  to  the  ac- 
tion if  the  account  sought  by  it  is  different  from  that  to 
which  the  award  applies  (c).  So  an  award  on  a  reference 
of  all  matters  in  difference  is  no  defence  to  an  action  for  an 
account  of  monies  received  after  the  making  of  the  award, 
and  not  dealt  with  by  it,  owing  to  a  mistake  on  the  part 
of  the  arbitrator.  Thus,  in  Spencer  v.  Spencer  (c?),  the 
partners  on  a  dissolution  referred  all  matters  in  difference  to 
arbitration.  The  arbitrator  awarded  that  one  of  the  partners 
should  get  in  the  outstanding  debts,  which  were  estimated 
l)y  the  arbitrator  at  a  certain  amount.  The  award  was  acted 
on,  but  it  appeared  that  the  debts  ultimately  got  in  amounted 
to  more  than  the  sum  at  which   they  had  been  estimated. 

(r)  See  Millar   ?•.  Craig,  0  Beav.  (a)  Thompson  v.  Charnock,  8  T. 

4:«;    Fowler    r.    Wyatt,    24    Beav.  R.  i:J9;  Michell  v.  Harris,  4  Bro.  C.  C. 

•2-y2;  and  see  Parker  r.  Bloxham,  20  312.     See  ante,  p.  451  etseq. 

Beav.  295.  (b)  Tittenson  v.  Peat,  3  Atk.  529; 

(y)  Ante,  p.  482  et  serj.  Routli  v.  Peach,  2  Anst.  519,  and  3 

(z)  See   Ilolgate  v.  Shutt,  27  Ch.  ib.  637. 

D.   Ill,  and   28   ib.    Ill  ;    Newen  ?•.  (c)  As  in  Farrington  v.  Chute,  1 

Wetten,  31  Beav.  315.     But  see  Mil-  Vern.  72. 

ford  /•.  Milford,  MacCl.  &  Y.  150.  (J)  2  Y.  &  J.  249. 

1  See  Wallis  v.  Carpenter,  13  Allen,  19;  Kendrick  v.  Tarbell,  26  Vt.  416. 
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One  of  the  partners  claimed  a  share  of  tlic  difference  be- 
tween the  estimated  and  the  actual  amount  of  these  debts, 
and  as  it  was  plain  that  the  award  liad  proceeded  on  a  mis- 
take, an  account  was  directed,  notwithstanding  all  matters 
in  difference  had  been  referred. 

With  respect  to  agreementa  to  refer,  an  inipcntant  enact- 
ment is  contained  in  the  Common  law  procedure  act,  1854, 
§  11,  as  has  been  already  pointed  out  (e). 

.T.  Payment,  and  accord  and  satisfaction.  —  Payment,  'per  se, 
is  not  a  defence  to  an  action  for  an  account ;  for  the  subject 
of  such  an  action  is  to  ascertain  how  much  is  or  was  payable. 
But  payment  of  a  sum  of  money  and  acceptance  of  it  in  lieu 
of  all  demands,  is  equivalent  to  accord  and  satisfaction, 
which  is  as  much  a  defence  to  an  action  for  an  account  as  is 
a  release  (/). 

Accord  and  satisfaction.  —  With  resjiect  to  accord  and  satis- 
faction, it  is  to  be  observed  that  there  must  be  no  uncertainty 
in  the  agreement  relied  on  as  an  answer  to  the  action  for 
an  account,  and  that  it  must  be  show^n  tl;at  such  agreement  * 
has  been  performed ;  for  in  the  performance  lies  the  satis- 
fa'ction  (//). 

Brown  v.  Perkins.  —  On  these  grounds  the  *  late  [*516] 
Vice-Chancellor  Wigram,  in  a  suit  for  an  account  by 
the  executors  of  a  deceased  partner  against  the  surviving 
partner,  overruled  a  plea  that  it  was  agreed  between  the 
defendant  and  the  deceased  that  all  accounts  between  them, 
and  all  claims  of  the  deceased  in  respect  of  the  partnership, 
should  be  waived ;  and  that  in  consideration  thereof  the 
deceased  should  be  permitted  to  carry  on  business  alone, 
without  any  further  question  or  dispute  by  the  defendant, 
which  tlie  deceased  accordingl}-  did  (Ji). 

Waiver.  —  Howevcr,  if  an  agreement  to  M^aive  all  accounts 
is  entered  into,  and  is  founded  on  a  sufficient  consideration, 
and  is  free  from  all  taint  or  fraud  and  undue  influence,  the 
parties  to  it  will  be  precluded  from  suing  each  other  in 
respect  of  the  accounts  so  agreed  to  be  waived  (j). 

6.   Release.  —  A  release  is  a  cfood  defence  to  an  action  for 


(e)  Ante,  p.  452.  {(f)  Com.  Dig;.  Accord  (B.  3)  and 

(/)  See   Bac.   Ab.   Accompt   E. ;       (B.  4). 
Vin.    Ab.    Account    N. ;     Brown    r.  (A)  Brown  r.  Perkins,  1  Ila.  504. 

Terkins,   1   Ha.  504.     But  see  Com.  (i)  See  Sewell   v.  Brid^re.  1  Ves. 

Dig.  Accompt  E.  0,  pi.  8.  Sen.  207.     Compare  the  last  case. 
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an  account  (^).  But  where  the  release  has  been  executed 
on  the  faith  of  the  correctness  of  certain  accounts,  which  are 
afterwards  ascertained  to  be  incorrect,  the  release  will  be  set 
aside,  and  a  fresh  account  will  be  ordered  (Z),  unless  the 
parties  clearly  intended  to  abide  by  the  accounts,  whether 
correct  or  not.  A  release,  moreover,  can,  of  course,  be  set 
aside  for  fraud.  A  release,  to  be  effectual  as  such,  must  be 
under  seal.  A  release  not  under  seal  is  regarded  as  a  stated 
account  (;?«)• 

(c)     Of  judgments  for  a  partnership  account. 

Judgments  for  account.  —  A  judgment  for  a  partnership 
account  in  its  simplest  form  is  to  this  effect :  "  Let  an  ac- 
count be  taken  of  the  partnership  dealings  and  transactions 

between  the  plaintiff  and  the  defendant  from .     And 

let  what  upon  taking  the  said  account  shall  be  certified  to  be 

due  from  either  of  the  said  parties  to  the  other  of 
[*517]  them,  be  paid  by  the  party  from  whom  to  the  *  party 

to  whom  the  same  shall  be  certified  to  be  due.  Lib- 
erty to  apply  "  (n). 


Qc)  See  Mitford,  PI.  304,  ed.  5. 
As  to  form  of  plea,  see  Brooks  v. 
Sutton,  5  Eq.  361. 

(/)  See,  for  example,  Pritt  v.  Clay, 
G  Beav.  503;  Wedderburn  v.  Wed- 
derburn,  2  Keen,  722,  and  4  M.  & 
Cr.  41 ;  Millar  v.  Craig,  6  Beav. 
433,  and  see  Phelps  v.  Sproule,  1 
M.  &  K.  231,  and  see  ante,  account 
stated,  p.  512. 

(m)  Mitf.  PI.  307,  ed.  5.  See,  as 
to  agreements  to  waive  accounts, 
ante,  notes  (/()  and  (/). 

(n)  Seton  on  Decrees,  1197,  ed.  4, 
where  several  other  useful  forms  will 
be  found  given  and  referred  to.  The 
reports  of  the  following  cases  also 
contain  useful  precedents : —  Binney 
V.  Mutrie,  12  App.  Ca.  1G.5 ;  Benning- 
field  /•.  Baxter,  ib.  181,  as  to  the  ap- 
plication of  surplus  assets  ;  Travis  v. 
Milne,  9  Ila.  1-57,  decree  against  ex- 
ecutors of  a  deceased  partner  who 
had  traded  with  his  assets  ;  Whetham 
V.  Davey,  30  Ch.  D.  580,  account  at 
instance  of  a  mortgagee  of  a  partner's 
share ;  Devaynes  v.  Noble,  1  Mer. 
530,   account   where    one   firm    suc- 


ceeded another ;  Wedderburn  v.  Wed- 
derburn, 2  Keen,  752,  account  where 
one  firm  succeeded  another,  and  the 
capital  of  a  deceased  partner  was 
continued  in  trade ;  Cook  v.  CoUing- 
ridge,  Jac.  623,  and  more  fully  in  27 
Beav.  456,  note,  sale  of  a  testator's 
share  set  aside  and  account  of  subse- 
quent profits  and  good-will ;  Craw- 
shay  V.  Collins,  15  Ves.  2.30,  and  2 
Russ.  347,  account  of  subsequent 
profits ;  Millar  v.  Craig,  6  Beav.  442, 
setting  aside  a  release  and  opening 
accounts;  Fereday  v.  Wightwick, 
Taml.  202,  declaration  that  property 
acquired  by  one  partner  was  partner- 
ship property,  and  an  account  ac- 
cordingly ;  Wilson  i;.  Greenwood,  1 
Swanst.  483,  sale,  receiver,  and  ac- 
count ;  Blisset  v.  Daniel,  10  Ha.  538, 
decree  restoring  a  partner  wrongfully 
expelled  ;  England  v.  Curling,  8  Beav. 
140,  specific  performance  of  agree- 
ment for  a  partnership ;  Pillans  v. 
Ilarkness,  Colics,  442,  decree  reliev- 
ing a  person  who  had  been  induced 
to  become  a  partner  by  fraudulent 
representations;    Evans  v.  Coventry, 
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Costs.  —  In  actions  for  an  account  of  partnership  dealings 
and  transactions,  the  ordinary  rule  formerly  was  to  give  no 
costs  up  to  the  decree  directing  the  account;  nor  was  this 
rule  departed  from  except  in  cases  of  gross  misconduct  on 
the  part  of  the  defendants  (o).  But  lately  the  rule  has 
been  to  pay  the  costs  of  an  action  for  dissolution  from  the 
commencement  out  of  the  partnership  assets  unless  there  is 
some  good  reason  to  the  contrary  (^^).^  But  where  the 
action  is  really  instituted  to  try  some  disputed  right,  the 
unsuccessful  litigant  will  be  ordered  to  pay  the  costs  up 
to  the  trial  of  the  action  (</).  The  costs  of  taking  tlie  ac- 
counts, &c.,  directed  at  the  hearing  are,  although  disputed, 
usually  defrayed  out  of  the  partnership  assets,  and, 
*if  necessary,  by  a  contribution  between  the  part-  [*518] 
ners  (r).  But  the  partnership  debts  and  liabilities 
including  sums  due  from  the  firm  to  the  partners  in  respect 
of  advances  or  the  like  must  be  paid  out  of  the  assets  in 
priority  to  the  costs  (.s). 

Mode  of  taking  the  accounts.  —  The  method  of  taking  a 
partnership  account  under  a  judgment  in  the  usual  form  is 
as  follows :  — 

1.  Ascertain  how  the  firm  stands  as  regards  non-partners. 

2.  Ascertain  what  each  partner  is  entitled  to  charge  in 
account  Avith  his  co-partners ;  remembering,  in  the  words  of 
Lord  Hardwicke,  that  "each  is  entitled  to  be  allowed  as 
against  the  other,  everything  he  has  advanced  or  brought  in 

8  De  G.  M.  &  G.  8.S5,  winding  up  in-  his  deceased  co-partner.  See,  as  to 
surance  society,  account  against  di-  nnitual  companies,  Harvey  i\  Beck- 
rectors  for  breaches  of  trust.  with,  lU  Jur.  N.  S.  577. 

(o)  See  Hawkins  r.  Parsons,  8  Jur.  (»)  See  the  next  note,  and  Butcher 

N.  S.  452  ;  Parsons  t:  Hayward,  4  De  v.  Pooler,  24  Ch.  D.  273.     This  rule 

G.  F.  &  J.  474.  was  followed  as   to  the  whole  costs 

(/>)  Hamcr  c.  Giles,  11  Ch.  D.  942,  where  the  action  was  referred  under 

and  see  note  (s),  iufm.  §    11    of   the   Com.  Law  Proc.  Act, 

(q)  Hamer  r.  Giles,  11  Ch.  D.  942  ;  1854  ;  Newton  ;•.  Taylor,  19  Eq.  14. 
"Warner  v.  Smith,  9  Jur.  N.  S.  109.  (s)  Austin   v.  Jackson,  11  Ch.  D. 

See,  also,  Norton  r.  Kussell,  19  Eq.  942,  .no<e;  Hamer  r.   Giles,  ib.  942; 

343,  where   a   surviving   partner  re-  Potter  v.  Jackson,  13  ib.  845. 
fused  an  account  to  the  executor  of 

^  The  court  will  exercise  its  discretion  as  to  the  costs  on  winding  up  a 
partnership.  Stevens  r.  Yeatman,  19  Md.  480;  Knapp  r.  Edwards,  57  Wis. 
191  ;  Pratt  r.  McHatton,  11  La.  Ann.  260;  O'Lone  r.  O'Lone,  2  Out.  Chy.  125; 
Woolans  r.  Vansickle,  17  Ont.  Chy.  451  ;  Knott  r.  Knott,  6  Ore.  142  ;  Gilnian 
V.  Vaughan,  44  Wis.  04(3 ;  Gyger's  Appeal,  02  Penn.  St.  73 ;  Drew  v.  Beard, 
107  Mass.  64. 
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as  a  partnership  transaction,  and  to  charge  the  other  in 
the  account  with  what  that  other  has  not  brought  in,  or  has 
taken  out  more  than  he  ought  (t). 

3.  Apportion  between  the  partners  all  profits  to  be  divided 
or  losses  to  be  made  good ;  and  ascertain  what,  if  anything, 
each  partner  must  pay  to  the  others,  in  order  that  all  cross 
claims  may  be  settled.^ 

Matters  involved  in  taking  the  account.  —  In  order,  therefore, 
to  take  a  partnership  account,  it  is  necessary  to  distinguish 
joint  estate  from  separate  estate ;  joint  debts  from  separate 
debts ;  and  to  determine  what  gains  and  what  losses  are  to 
be  placed  to  the  joint  account  of  all  the  partners,  or  to  the 
separate  accounts  of  some  or  one  of  them  exclusively.  The 
principles  upon  which  this  is  to  be  done  have  been  explained 
in  previous  chapters.  Referring  the  reader,  therefore,  to 
them,  and  reminding  him  that,  in  taking  accounts  between 
partners,  attention  must  be  paid,  not  only  to  the  terms  of 
the  partnership  articles,  but  also  to  the  manner  in  which 
they  have  been  acted  on  by  the  partners  (w),  there 
[*ol9]  *  remains  but  little  to  add  on  the  present  subject, 
except  as  regards  just  allowances,  the  period  over 
which  the  account  is  to  extend,  and  the  evidence  upon  which 
it  is  to  be  taken. 

With  respect  to  just  allowances. 

Just  allowances. —  Just  allowances  are  made,  although  the 
judgment  is  silent  as  to  them  (x) ;  and  when  a  partnership 

(/)  West  V.  Skip,  1  Ves.   S.  242.  such  with  what  he   might  have  re- 

The  rule  in  Clayton's  case,  respecting  ceived   without    his    wilful    default, 

the   appropriation   of    payments   ap-  Rowe  v.  Wood,  2  J.  &  W.  55G,  but 

plies  to  partners  inter  se  as  well  as  to  qucere   whether   a   surviving   partner 

other  persons.     See  Toulmin  v.  Cop-  could  not  be  made  so  to  account,  as 

land,  3  Y.  &  C.  Ex.  625,  and  7  CI.  &  he  alone  can  get  in  the  assets  of  the 

Fin.  .350.  firm.      See,   also.   Bury   v.   Allen,   1 

(a)  See    ante,   pp.    408,    432,    and  Coll.  604. 

Watney  v.  Wells,  2  Ch.  250.     It  is  (z)  See  Ord.  xxxiii.  r.  8. 
said  a  partner  is  not  to  be  charged  as 

1  See  as  to  what  is  included  in  the  decree  and  method  of  taking  accounts 
and  enforcing  settlements.  Briges  v.  Sperry,  U5  U.  S.  401,  24  L.  ed.  390.  See 
also  Bliffins  r.  Wilson,  113  Mass.  248;  Freeman  v.  Freeman,  130  id.  260; 
Morgan  r.  Adams,  37  Vt.  233  ;  Raymond  r.  Came,  45  N.  H.  201 ;  Fordyce  v. 
Shriver,  115  111.  530;  Paine  r.  Paine,  15  Gray,  299;  Evans  r.  Dunn,  26  Ohio 
St.  439;  Scott  r.  Pinkerton,  3  Edw.  Ch.  70;  Lannan  r.  Clavin,  3  Kan.  17; 
Gaines  /•.  Coney,  51  Miss.  323 ;  Durbin  »•.  Barber,  14  Ohio,  311 ;  Lathrop  v. 
Knapp,  37  Wis. -307 ;  Johnson  r.  Mantz,  09  Iowa,  710;  Lyman  v.  Lyman,  2 
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account  is  ordered,  it  is  not  usual  for  the  Court  to  determine 
beforehand  what  are,  and  what  are  not,  just  aUowances. 
That  is  determined  on  taking  the  account ;  and,  if  necessary, 
the  order  will  direct  tlic  chief  clerk  to  state  the  facts  and 
reasons  upon  which  he  sliall  adjudge  any  allowances  to  he 
just  allowances  (^).  Wluit  ought  to  be  so  allowed  must 
be  determined  by  the  articles  of  partnership,  and  by  the 
principles  discussed  in  a  preceding  chapter  (2). 

Wtl/i  respect  to  the  period  over  which  an  account  is  to  extend. 

This  can  only  be  determined  by  ascertaining  (1)  the  time 
from  which  it  is  to  begin,  and  (2)  the  time  at  which  it  is  to 
cease. 

1.  Time  from  which  the  account  is  to  be  taken.  —  The  time 
from  which  the  account  is  to  begin,  will,  in  a  general  account 
of  partnership  dealings  and  transactions,  be  the  commence- 
ment of  the  partnership,  unless  some  account  has  since  that 
time  been  settled  by  the  partners,  in  which  case  the  last 
settled  account  will  be  the  point  of  departure  (a).  If  there 
has  been  an  account  settled  so  as  to  be  binding  on  the  par- 
ties, such  account  will  not  be  re-opened  (i).  This  used  to 
be  provided  for  in  the  decree  by  the  insertion  of  the  clause, 
"  And  if,  in  taking  the  said  account,  it  shall  appear 
that  any  *  account  has  been  settled  and  agreed  upon  [*520] 
between  the  parties  up  to  any  given  time,  the  same 
is  not  to  be  disturbed  (c).i  It  is  not,  however,  now  usual 
to  insert  these  Avords,  it  not  being  the  practice  to  disturb 

(y)  See    Crawshay   r.   Collins,   2  lias  no  right  to  profits  made  before 

Russ.  347 ;  Brown  r.  De  Tastet,  Jac.  he   became   a    partner,   unless   there 

204,  298,  and  299;  Cook  r.  Colling-  is     an     agreement     to     that     effect, 

ridge,  Jac.  023,  025;  Wedderburn  r.  Gordon  r.  Rutherford,  T.  &  R.  373. 

Wedderburn,  2  Keen,  753.  See,  as  to  the  Statute  of  Limitations, 

(«)  Ante,  p.  380  et  seq.  ante,  p.  508  et  seq. 

(a)  See  Cook  i\  CoUingridge,  Jac.  {b)  See  ante,  p.  512. 

624;    Beak    r.    Beak,    Kcp.    Temp.  (c)  Seton,  276,  ed.  2. 

Finch,    I'.id.      An    incoming    partner 

Paine  (C.  C.)  11;  Davidson  v.  Thirkell,  3  Ont.  Chy.  330;  Doupe  v.  Stewart, 
13  id.  637;  Storm  c  Cumberland,  18  id.  245;  Hall  r.  Lonkey,  57  Cal.  80; 
Chittenden  c  Witbeck,  50  Micii.  401.  No  account  unless  partnership  has  taken 
effect.  Davis  r.  Key,  123  U.  S.  79,  31  L.  cd.  112;  Armstrong  v.  Crocker,  10 
Gray,  269. 

^  See  Stretch  r.  Talmadge,  65  Cal.  510;  Bliffins  r.  Wilson.  113  Mass.  248; 
Parkhurst  c.  Muir,  7  N.  J.  Eq.  555;  Colehour  r.  Coolbaugh.  81  HI.  29. 
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settled  accounts,  unless  there  is  some  special  direction  to 
that  I'tToct  ((?). 

Dealings  anterior  to  commencement  of  partnership.  —  Where 
partners  ha^e  had  dealings  together  preparatory  to  the  coni- 
nieneenient  of  their  partnership,  these  dealings  cannot  be 
excluded  from  consideration  in  taking  the  partnership  ac- 
counts. As  observed  by  Lord  Langdale  in  Cruikshank  v. 
Mc Vicar  (c) ; 

"  Some  things  must  be  done  by  way  of  preparation  for  or  introduction 
to  the  real  transactions  of  the  partner-ship  business.  Again,  when  the 
partnersliip  business  is,  in  one  sense,  at  an  end,  still  you  have  not  there- 
fore put  an  end  to  the  joint  transactions;  they  must  necessarily  be 
carried  on  for  the  purpose  of  winding  up  the  concern  and  everything 
belonging  to  it.  So  that  when  you  speak  of  partnership  dealings  and 
tran.sactions  you  are  not  to  exclude  from  your  consideration  those  trans- 
actions and  matters  which  are  necessary^  by  way  of  introduction  or  prej> 
aration  for  a  partnership  dealing,  nor  are  you  to  exclude  those  which 
afterwards  foUow  for  the  purpose  of  winding  up  the  concerns  of  the 
partnership." 

2.  Time  up  to  which  the  account  is  to  be  taken.  —  The  time 
at  which  an  account  of  partnersliip  dealings  and  transactions 
is  to  stop  will,  naturally,  be  the  date  of  the  dissolution  of  the 
firm  (/).  Not  that  no  account  is  to  be  taken  of  what  occurs 
after  that  date ;  for  some  time  or  other  must  elapse  between 
tlie  dissolution  and  the  final  mnding  up  of  the  affairs  of  the 
concern,  and  such  time  cannot  in  fairness  to  any  one  be 
excluded  from  consideration  (//).  Notwithstanding  dissolu- 
tion, a  partnership  is  deemed  to  continue  so  far  as  may  be 
necessary  for  the  winding  up  of  its  affairs  (Ji)  ;  and  an 
account  of  partnership  dealings  and  transactions,  although 
in  one  sense  it  stops  at  the  date  at  which  the  partnership  is 

dissolved,  must  still  be  kept  open  for  the  purpose  of 
[*521]  debiting  and  crediting  the  proper  *  parties  with  the 

monies  payable  to  them  in  respect  of  fresh  transac- 


(d)  See  Holgate  v.  Shutt,  27  Ch.  by  death ;  Jones  )-.  Noy,  2  M.  &  K. 

I).   Ill,  and   28   iV).   111.     Newen  r.  125,  a  case  of  dissolution  by  decree 

"Wetten,   31    Beav.    315.       Compare  on  the  ground  of  lunacy. 
Milford    V.    Milford,    MacCl.    &    Y.  (fj)  See  per  Lord  Eldon  in  Craw- 

150.  shay  v.  Collins,  2  Russ.  345;  Hale  v. 

(fi)  8  Beav.  116.  Hale,  4  Beav.  375. 

(/)    See,    accordingly.    Beak    v.  (h)  See,  as  to  this,  ante,  p.  217  et 

Beak,  Finch,  191,  a  case  of  dissolution  ser/. 
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tions  incidental  to  the  winding  up,  a.s  well  as  in  re.spect  of 
old  transactions  engaged  in  prior  to  the  dissolution  (i). 

Subsequent  profits  w^hen  a  dead  or  retired  partner's  capital 
has  been  left  in  the  concern.  —  Moreover,  upon  the  retire- 
ment, bankruptcy  or  death  of  a  partner,  it  often  happens  that 
the  continuing  or  surviving  partner  carries  on  the  partnership 
business  without  coming  to  any  settlement  of  the  partnership 
accounts,  and  without  paying  out  the  share  of  the  late  part- 
ner. When  this  is  done,  questions  of  great  difficulty  arise 
which  it  is  now  proposed  to  investigate. 

Account  of  profits  subsequent  to  dissolution. 

General  principles.  —  Before  adverting  to  the  decisions 
which  define  and  illustrate  the  right  of  a  late  partner,  or  of 
his  representatives,  to  an  account  of  the  profits  made  by  his 
continuing  or  surviving  partners  by  the  use  of  his  capital  in 
their  business,  it  will  be  useful  to  consider  the  principles 
applicable  to  a  more  abstract  question,  which  may  be  put 
thus  —  If  a  person  trades  with  property  which  does  not 
belong  to  him,  what  are  the  rights  of  the  owner  against 
him  in  respect  of  the  profit  he  has  made  ? 

1.  Where  capital  is  lent  at  interest.  —  First,  let  US  suppose 
that  the  property  is  used  in  trade  by  agreement  with,  the 
owner:  then  the  agreement  will  regulate  the  rights  of  the 
owner.  Consequently,  if  a  partner  agrees  that  when  he  dies 
or  retires  his  capital  shall  remain  in  the  business  at  interest, 
those  who  carry  on  that  business  will  be  accountable  for  the 
capital  and  interest,  and  nothing  more  (^')-^  Further,  if 
executors  or  trustees  lend  trust  money  to  a  stranger  at  inter- 
est, the  obligation  of  the  borrower  is  limited  to  repayment  of 
the  money  lent  with  interest ;  and  it  is  immaterial  whether 
he  has  employed  the  money  in  trade  or  not,  and  whether 
the    money   was   lent   to    him   properly   or   improperly  (Z). 

(e)  See  WiUett  r.  Blanford,  1  Ila.  (i)  Vyse  r.  Foster,  L.  R.  7  II.  L. 

270 ;    and   as    to  the    dilYerence   be-  318,  and  8  Ch.  800,  where  one  of  the 

tween  the  accounts  before  and  after  surviving  partners  was   an  executor 

the  date  of  dissolution,  see  Watney  of  the  deceased. 

V.  Wells,  2  Ch.  250.     See,  also,  Booth  (/)  See  Stroud  v.  Gywer,  28  Beav. 

r.  Parks,  1   Moll.  405,  and  ante,  pp.  130,  approved  in  Vyse  v.  Foster,   8 

402,  420.  Ch.  309,  injra,  p.  534. 

1  Washburn  v.  Goodman,  17  Pick.  519;  Dunlap  r.  "Watson,  124  Mass.  305. 
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r*522]   *  But  a  loan  by  A.  to  B.  must  not  be  confounded  with 
capital  brought  by  A.  into  a  firm  of  A.  and  B.  (m). 

•2.  Where  capital  is  wrongfully  employed  in  trade  by  persons 
who  are  not  trustees.  —  Next,  let  us  suppose  that  the  property 
is  wroncrfuUy  used  in  trade,  without  any  agreement  express 
or  tacit  Vith  the  owner ;  and  let  us  suppose  that  there  is  no 
trust  between  the  trader  and  the  owner.  The  trader's  lia- 
bility in  this  case  will  be  to  restore  the  property,  and  to  make 
the  owner  proper  compensation  for  its  detention.  But  what 
is  proper  compensation?  Is  it  interest,  or  the  profits  made 
by  the  trader  by  the  use  of  the  property  in  question  ?  or  the 
profits  which  the  owner  would  (probably)  have  made  if  he 
had  had  the  property  itself  ?  The  profits  which  the  owner 
mio-ht  have  made  can  only  be  guessed  at,  and  this  is  a  suffi- 
cient reason  for  rejecting  these  profits  as  a  measure  of  com- 
pensation. On  the  other  hand,  to  limit  the  compensation  to 
interest  (at  the  accustomed  rate)  would  frequently  enable 
the  wrongdoer  to  profit  by  his  own  wrong,  and  be  an  inade- 
quate compensation  to  the  owner.  It  may,  therefore,  be  nec- 
essary to  give  the  owner  the  profits  made  by  the  trader  by  the 
use  of  the  property  in  question,  after  making  the  trader  all 
just  allowances  including  a  fair  remuneration  for  his  trouble. 
To  do  so  may  moreover  be  justified  upon  the  ground  that 
the  profits  are  accretion  to  the  property  which  has  yielded 
them,  and  ought  to  belong  to  the  owner  of  such  property,  in 
accordance  with  the  maxim,  accesHorium  sequitur  suu77i  prm- 
cipale  {n).  At  the  same  time  it  may  not  be  always  right  to 
restrict  the  owner's  compensation  to  the  profits  made  by  the 
use  of  his  property ;  for  it  may  happen  that  it  has  made  no 
profit,  or  less  profit  than  interest  at  the  current  rate  (o). 
Compensation  to  the  owner  being  the  object  in  view,  it  would 
be  only  fair  to  give  him  the  option  to  take  interest  or  the 
profits  made  by  the  use  of  his  property  (p)- 

3.    Where  capital  is  wrongfully  employed  in  trade  by  a  trus- 
tee.—  Now  let  us  suppose  that  the  trader  is  a  trustee  of 


(m)  See  Travis   r.    Milne,   9   Ha.  per  Romilly,  M.  R.,  in  15  Beav.  392, 

141,  and  Flockton  r.  Running,  8  Ch.  and  22  Beav.  100. 

323,  note  infra,  p.  530.  (o)  As  in  Booth  v.  Parkcs,  Beatty, 

(n)  See  Yates  v.  Finn,  13  Ch.  I).  444. 

839;    Sir   Sam.   Romiliy's  argument  (/>)  See  ace.  «n/ra,  p.  528  ;  but  he 

in  15  Ves.  224;  Sir  T.  Blumer  in  1  cannot  liave  both,   see   Heathcote  o. 

.Jac.  &  W.   132  and  133.     See,  also,  Ilulme,  1  Jac.  &  W.  122. 
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the  *  property,  and  that  he  cmpk)ys  it  in  trade  tun-  [*52o] 
trary  to  his  trust.  The  reasons  for  cliarging  Inm  with 
interest,  or  the  profits  made  by  the  property,  at  the  option 
of  its  owner,  are  as  applicable  to  the  case  as  to  that  last 
investigated;  but  there  is  in  this  case  an  additional  reason 
for  so  charging  him,  for  it  is  a  well-established  rule  that  no 
trustee  shall  himself  derive  any  profit  from  the  use  of  the 
trust  property  (</). 

4.  Mixed  cases  —  constructive  trusts.  —  There  remains  for 
consideration  the  mixed  and  difiieult  case  in  which  a  trustee 
has  improperly  employed  the  trust  property  in  a  trade  car- 
ried on  by  himself  in  partnership  with  others  who  are  not 
trustees. 

a.  Liability  of  the  trustee  sharing  profits.  —  The  liability  of 
the  trustee  in  this  case  to  be  charged  (at  the  option  of  the 
cestui  que  trust}  with  interest  or  with  the  profits  which  he 
(the  trustee)  has  derived  from  the  use  of  the  trust  property 
is  well  established  (?•) ;  but  it  has  sometimes  been  considered 
that  he  ought  to  be  charged  with  all  the  profits  made  by  the 
firm  by  means  of  the  trust  property.  This  view  is  apparently 
based  upon  the  ground  that  the  profits  are  accretions  to  the 
trust  property  ;  and  that  the  trustee  is  as  much  liable  for 
them  as  for  the  property  itself;  and  that  he  is  not  discharged 
from  this  liability  by  the  circumstance  that  he  has  divided 
the  profits  with  his  co-partners.  But,  plausible  as  this  view 
is,  it  must  be  remembered  that  in  the  case  now  supposed  the 
profits  have  not  been  earned  or  received  by  the  trustee,  but 
by  himself  and  others,  and  that  he  is  not  in  a  position  to 
make  them  refund  their  shares  of  the  profits  yielded  by  the 
trust  property.  It  would  therefore  be  highly  unjust  to  make 
the  trustee  accountable  for  more  than  his  own  share  of  such 
profits;  and  this  view  has  been  adopted  by  the  courts  of 
appeal  both  in  England  and  Scotland  (s). 

(7)  See  as  to  the  liability  of  tlie  Cliisliolm.  .30   Scottish  .Tur.  582.     In 

trustee,  Docker  r.  Somes,  2  U.  &  K.  both  of  these  cases  the  trustees  only 

G55.  were  sued.     See,  also,  Jones  r.  Fox- 

(r)  See  Jones  i:  Foxall,  15  Beav.  all,  15  Beav.  388,  p.  305;  Palmer  r. 

388,  where  the  trustee  was   charged  Mitchell,  2  M.  &  K.  072.     Whether 

with  compound  interest  at  5  per  cent.  the  case  would  be  dilTorenl  if  all  the 

See  Lord  Selbornc's  observations  on  other  partners  were  parties  is  doubt- 

this  case  in  Vyse  v.  Foster,  L.  R.  7  H.  ful.     See  Vyse    r.  Foster,  nbi   suprn. 

L.  346.  See  a  thoughtful  article  on  this  sub- 

(s)  See    Vyse    r.  Foster,  L.   B.   7  ject   in    the   Law    Quarterly  Keview, 

H.  L.  318,  and  8  Ch.  309;   Laird   r.  1887,  p.  211. 
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r*5"24"]  *  ^'.  Liability  of  trustee  not  sharing  profits.  —  The 
same  eonsiderations  lead  to  the  conclusion  that  a 
co-trustee  who  is  not  himself  a  member  of  the  firm  deriving 
profit  from  use  of  the  trust  money,  and  who  consequently 
does  not  himself  derive  any  profit  from  that  use,  is  not  ac- 
countable for  any  of  the  profits  yielded  by  the  trust  prop- 
erty (0- 

('.  Liability  of  partners  -who  are  not  trustees.  —  Lastly,  we 
have  to  consider  the  position  of  the  partners  who  are  not 
trustees,  but  who  have  shared  the  ]3rofits  derived  from  the 
use  of  the  trust  property.  With  respect  to  them,  the  first 
thing  to  ascertain  is  whether  they  are  personally  implicated 
in  any  breach  of  trust ;  for  if  not,  they  are  under  no  liability 
in  respect  of  the  profits  in  question  —  indeed,  they  may  not 
even  be  liable  to  make  good  the  trust  money  (m).  But  if 
they  have  traded  wdth  the  trust  money  knowing  that  its  em- 
ployment in  trade  was  a  breach  of  trust,  they  incur  the  same 
liabilities  in  respect  of  it  as  if  they  were  themselves  trustees. 
Consequently  they  become  jointly  and  severally  liable  as 
well  for  the  trust  property  itself  as  for  the  profits  which 
they  have  made  by  it  (x).  But  this  liability  cannot  be  en- 
forced except  in  an  action  to  which  they  are  all  parties  (?/). 
It  has,  indeed,  been  doubted  whether  there  is  any  joint  and 
several  liability  as  regards  profits,  and  whether  the  non- 
trustee  partners  are  liable  for  more  than  the  trust  property 
and  interest  (2). 

Practical  diflBculty  in  carrying  out  the  foregoing  principles.  — 
Assuming  that  a  person  is  entitled  to  an  account  of  profits 
made  by  the  use  of  his  property  in  trade,  it  is  obviously  often 
extremely  difficult  to  ascertain  these  profits.  To  take  the 
ordinary  case  of  surviving  partners  continuing  to  trade  with 
the  capital  of  a  deceased  partner,  great  difficulty  will  be 
found  in  arriving  at  the  share  of  profits  to  which  the  execu- 
tors of  the  deceased  are  entitled.^ 

(t)  See   Vyse   v.  Foster,  infra,  p.  v.  Chisholm,  »//;('   supra  ;    Simpson    r. 

534.  Chapman,  4  De  G.  M.  &  G.  174,  per 

(u)  Ante,  p.  IGO.  Turner,  L.  J.     Compare  Brown  r.  De 

(x)  See,  accorflingly,  Flockton  ?.•.  Tastet,  Jac.  284 ;  Macdonakl  r.  Hich- 

Bunning,    8    Ch.  323,  note,   infra,  p.  ardson,  1  Giff.  81  ;    Bowes  r.  City  of 

530.  Toronto,  11  Moore,  P.  C.  463. 

(y)  See  Vyse  v.  Foster,  and  Laird  (z)  See    Vyse    v.  Foster,  infra,  p. 

1  See  Pearce  7;.  Ham,  113  U.  S.  585,  28  L.  ed.  10G7 ;  Tyng  ?•.  Thayer,  8 
Allen,  391  ;  Freeman  v.  Freeman,  130  Mass.  260 ;  Iloyt  v.  Sprague,  103  U.  S. 
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It  is  very  easy  to  .say  they  can  be  cakulutLMl  by  the  rule  of 
three  —  as  the  whole  capital  is  to  the  whole  profits, 
so  is  the  *  late  partner's  share  in  the  capital  to  his  [*525] 
share  of  the  profits  —  Ijiit  this  assumes  that  the  profits 
in  (piestion  have  been  made  by  capital  only.  Profits,  and  very 
large  profits,  may  l)e  made  by  .skill,  and  an  extensive  con- 
iiection,  with  little  or  no  capital ;  and  even  if  there  be  capital, 
tlie  profits  may  be  attributable  less  to  it  than  to  other  mattei-s, 
and  it  may  be  impossible  to  determine  with  any  precision  the 
extent  to  which  the  capital  has  contributed  to  the  reali.saticm 
of  the  profits  obtained  (a).  Special  inquiries  on  this  subject, 
therefore,  are  almost  always  necessary,  and  if  it  can  be  shown 
that,  having  regard  to  the  nature  of  the  business  or  other 
circumstances,  the  profits  which  have  been  made  cannot  be 
justly  attributed  to  the  use  of  the  capital  or  assets  of  the  late 
partner,  his  primd  facie  right  to  share  such  profits  will  be 
effectually  rebutted. 

The  extent  of  the  liability  to  account  for  subsequent 
piofits  was  elaborately  discussed  by  the  late  V.  C.  Wigram 
in  Willett  v.  Blanford  (5),  and  the  conclusion  arrived  at  by 
him  was,  that  no  general  rule  could  be  laid  down  upon  the 
subject, -and  that  every  case  nuist  depend  on  its  own  circum- 
stances. "The  nature  of  the  trade,  the  manner  of  carrying 
it  on,  the  capital  enq)loyed,  the  state  of  the  account  between 
the  late  partnership  and  the  deceased  partner  at  the  time  of 
his  death,  and  the  conduct  of  the  parties  after  his  death,  may 
materially  affect  the  rights  of  the  parties."  This  conclusion 
of  the  Vice-Chancellor  was  entirely  in  accordance  with  pre- 
vious decisions  (c),  and  has  been  approved  by  subsequent 
judges  ;  and  in  conformity  therewith  several  cases  have  since 
been  decided,  in  which  profits  acquired  after  the  death  of  a 
partner  were  held  to  belong  wholly  to  those  by  whose  labour 

534 ;  Stroud  v.  Gw_vcr,  28  Bcav.  130  ;  Turner,  25  Beav.  382,  noticed  infra, 

Macdonald  r.  Richardson,  1  Giff.  88.  p.  530. 
But  in  Flockton  r.  Banning,  8  Ch.  323,  (/>)  1  Ha.  253. 

note,  infra,  p.  530,  the  liability  was  (c)  See  in  particular  Lord  Eldon's 

treated  as  perfectly  clear.  observations  on  Crawsliay  r.  Collins, 

(d)  This    ditficulty  was    felt   very  in  Jac.  pp.  022  and  297,  and  2  Buss, 

strongly     in      Featherstonhaugh      v.  330. 

013;  20  L.  ed.  585;  Whitesides  v.  Lafferty,  3  Humph.  150;  Starr  v.  Case,  59 
Iowa,  401  ;  Chittenden  r.  Witbeck,  50  Mich.  401  ;  Clark  r.  Jones,  50  Cal.  425; 
Osinent  v.  MeKlrath,  08  Cal.  460;  Richards  v.  Burden,  59  Iowa,  723;  Parnell 
r.  Robinson,  53  Ga.  20. 
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thev  had  been  made.  An  element  of  uncertainty  is  thus  in- 
troduced into  an  already  difficult  and  complicated  branch  of 
law,  and  renders  it  extremely  embarrassing  ;  but  it  is  hoped 
that  the  fore^^oing  attempt  to  explain  its  principles  may  tend 
to  introduce  more  certainty  in  their  future  a^^plication. 
[*o26]  *  Passing  now  to  the  decisions,  to  which  the  forego- 
ing observations  are  intended  to  serve  as  an  intro- 
duction, the  right  to  an  account  of  profits  subsequent  to  a 
dissolution  will  be  found  distinctly  laid  down  in  the  follow- 
ing cases. 

Bankruptcy.  —  The  first  case  of  importance  on  the  subject 
is  Crawshay  v.  Collins  ((?).  There  one  partner  had  become 
bankrupt,  and  the  solvent  partners  had  carried  on  the  busi- 
ness -without  paying  out  the  bankrupt's  share  of  the  assets, 
and  an  inquiry  was  directed  with  a  view  to  ascertain  whether 
profits  made  subsequently  to  the  bankruptcy  were  made  by 
the  application  of  the  funds  which  then  constituted  the  cap- 
ital of  the  concern  (e),  or  by  the  application  of  any  other, 
and  what  funds ;  and  the  master  was  directed  to  distinguish 
between  capital  and  stock  in  trade  (/).  The  object  of  this 
inquuy  was  to  ascertain  whether  the  profits  made  after  the 
dissolution  were  actually  made  Ijy  the  application  of  the 
funds  that  belonged  to  the  Ijankrupt  as  a  member  of  the  part- 
nership (.(/).  And  it  appearing  that  such  profits  were  made, 
it  was  held  by  Lord  Eldon,  and  afterwards  by  Lord  Lynd- 
hurst  (on  a  re-hearing),  that  the  assignees  had  a  right  to  a 
share  of  these  profits,  and  that  the  account  could  not  stop 
until  the  claims  of  the  assignees  were  satisfied.  The  bank- 
rupt was  originally  entitled  to  three-eighths  of  the  partner- 
ship assets,  and  although  he  was  indebted  to  the  firm,  so  that 
the  sum  actually  payable  to  him  was  less  than  three-eighths 
of  tlie  net  assets  of  the  firm,  and  although  the  continuing 
partners  had  brf)ught  in  a  large  additional  capital  since  the 
bankruptcy,  still  the  assignees  were  held  entitled  to  be  cred- 
ited throughout  with  three-eighths  of  the  profits,  being  deb- 
ited with   what  tlie   bankT-uj)t   owed.       The  decree    in    this 

(d)  15  Ves.  218 ;  1  .T.  &  W.  267 ;  Russ.  340,  is  an  earlier  case  in  point. 

and  2  Russ.  .'325.     The  decision  in  15  See,  too,  Brown  r.  Litton,  1    P.  W. 

Ves.   218,   was    afterwards    said    by  141,  and    10  Mod.  20;   Hammond  v. 

Lord  Eldon  not  to  have  gone  to  tiie  Douglas,  5  Ves.  589. 

extent  ordinarily  supposed.     See  .Jac.  (e)  15  Ves.  218. 

20e  and  022,  and  2  Russ.  .330.    Brown  (/)  IJ.  &  W.  267. 

'■.  Vidler,  cited  in  15  Ves.  223,  and  2  (y)  2  Russ.  337. 
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important  case  declared  that  the  three-eighth  parts  or  shares 
of  the  bankrupt  in  the  partnership  ought  to  be  considered  as 
continuing  notwithstanding,  and  after,  his  l)ank- 
ruptcy ;  *  that  the  assignees  were  entitled  to  three-  [*.">27] 
eighth  parts  of  the  profits  which  had  been  already 
reported  to  have  been  made  ;  and  three-eighth  parts  of  such 
further  profits  as  (on  taking  tlie  further  accounts  therel>y 
directed)  should  appear  to  have  been  made  (A). 

Death.  —  So,  in  Brown  v.  De  Tastet  (/),  where  one  partner 
died  and  the  survivor  carried  on  the  partnership  business, 
without  accounting  for  the  share  of  the  deceased  to  his  ad- 
ministratrix, an  account  w^as  directed  at  the  suit  of  the 
administratrix,  not  only  of  the  dealings  and  transactions  of 
the  partners  up  to  the  death  of  the  deceased  partner,  but 
also  of  the  property  of  the  deceased  in  the  hands  of  the  sur- 
viving partner,  and  of  all  profits  and  gains  made  Ijy  him  1)}- 
means  of  such  property. 

Yates  V.  Finn  (A)  is  another  case  of  the  same  sort ;  and 
there  the  surviving  partner  was  decreed  to  account  for  the 
profits  made  by  means  of  the  capital  of  the  deceased  partner, 
but  was  allowed  a  proper  sum  for  managing  the  business. 

Other  instances.  —  The  rule  established  in  these  cases  has 
been  applied  in  a  variety  of  instances ;  e.g.,  where  a  man- 
aging partner  had  continued  the  business  after  the  period 
fixed  for  the  dissolution  and  winding  up  of  the  partner- 
ship (Z) ;  where  a  partner  had  become  lunatic  and  the  firm 
had  been  dissolved,  but  the  business  had  been  continued  by 
the  other  partners,  and  they  had  not  paid  out  the  capital  of 
the  lunatic  partner  (m)  ;  where  partners  had  agreed  to  dis- 
solve and  to  have  the  partnership  })usiness  wound  up,  and  its 
assets  got  in  and  converted  by  a  third  person,  and  one  of  the 
partners  nevertheless  carried  on  the  business  in  the  mean- 
time for  his  own  benefit  (h)  ;  ^  where  a  mining  partnership 

(h)  2  Russ.  347.  '•.  Evcritt,  27  ili.  44G  ;  Booth  v.  Parks, 

(i)  Jac.  284.     It  is  said  in  2  M.  &  1  Moll.  405,  and  Beatty,  444. 

K.  658,  that  this  case  was  affirmed  by  (A)  lo  Ch.  D.  839. 

the  House  of  Lords,  and  after  all  to  (/)  Parsons  r.  Hayward,  31  Beav. 

have  been  abandoned  by  the  plaintiff,  100,  affirmed  on  appeal,  4  De  G.  F.  & 

who  found  it  impossible  to  work  out  J.  474. 

the   decree.      See,   too,   Featherston-  (m)  Mellersh  r.  Keen,  27  Beav.  23(5. 

haugh  V.  Turner,  25  Beav.  382  ;  Smith  (»)  Turner  r.  Major,  3  Gitl.  442. 

1  On  dissolution  of  a  partnership  between  lawyers,  each  is  entitled  to  sliare 
in  the  fees  collected  from  the  unfinished  business.     Osment  r.  McElrath,  G8 
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had  been  dissolved,  but  one  of  the  partners  had  obtained  a 
renewal  lease  of  the  mine,  and  had  continued  to  work  it  for 

his  own  benefit  (o). 
[*528]  *  Option  to  take  interest  or  profits.  —  In  the  forego- 
ing oases  it  will  be  observed  there  was  no  relation  of 
trustee  and  cestui  que  trust  (as  distinguished  from  that  of 
late  partnership)  subsisting  between  the  persons  who  made 
the  prolits  and  those  who  were  held  entitled  to  share  them. 
But  even  where  there  is  no  true  relation  of  trustee  and  ces- 
tui que  trust,  partners  continuing  to  carry  on  business  with- 
out coming  to  an  account  with  their  late  partner,  or  those 
who  represent  him,  are  liable  to  be  charged  either  with  the 
profits  made  by  the  use  of  his  capital,  or  with  interest  on  it 
at  5?.  per  cent.,  at  the  option  of  those  to  whom  such  capital 
belongs  {p}  ;  but  in  taking  an  account  of  subsequent  profits, 
the  partner  by  whose  exertions  they  have  been  made  is 
usually  allowed  compensation  for  his  trouble  (^),  unless  he 
is,  in  the  proper  sense  of  the  word,  a  trustee,  and  guilty  of  a 
breach  of  trust,  when  no  such  compensation  is  allowed  (r). 

Account  of  subsequent  profits  against  executors  -who  are  sur- 
viving partners.  —  The  rights  of  the  legatees  and  next  of  kin 
of  a  deceased  partner  against  his  executors  where  they  are 
themselves  surviving  partners  or  have  themselves  become 
partners  since  his  death,  are  illustrated  by  the  following  de- 
cisions. 

In  Cook  V.  CoUingridge  (s),  the  executors  of  a  deceased 
partner  sold  their  testator's  share  to  the  surviving  partners 
who  resold  it  to  one  of  the  executors.  The  sale  was  set 
aside  at  the  instance  of  a  legatee,  and  an  account  of  profits 
made  subsequently  to  the  death  of  the  deceased  partner  was 

(o)  Featherstonhaugh  v.  Fenwick,  Turner,   25   Beav.  382;   Mellersh   v, 

17  Ves.  298.     See,  too,  Clements   v.  Keen,  27  ib.  242. 

Hall,  2  I)e  G.  &  J.  173.  (r)  Stocken    r.    Dawson,  6    Beav. 

(p)  Booth   V.  Parks,  1   Moll.  4G5,  371,  and  9  ib.  247;  Burden  i.'.  Burden, 

and  Beatty,  444.    See,  also,  Clements  1  V.  &  B.  170.     See,  however.  Cook 

V.  Hall,  2  De  G.  &  J.  186 ;  Toulmin  v.  CoUingridge,  Jac.  622,  623. 

V.  Copland,  2  Ph.  711,  reversing  s.  c,  (s)  Jac.  607.     See    the   decree  in 

4  Ha.  41.  27  Beav.  456.     Stocken  v.  Dawson,  9 

(7)  Yates  V.  Finn,  13  Cli.  D.  839;  Beav.  239,  and  on  appeal  17  L.  J.  Ch. 

Brown  v.  De  Tastet,  Jac.  284.     See,  282,  was  a  somewhat  similar  case, 
also,   ib.   623 ;    Featherstonhaugh   v. 

Cal.  466.  An  agreement  to  wind  up  and  pay  to  retiring  partner  share  of  fees 
collected,  is  not  within  the  Statute  of  Frauds,  and  need  not  be  performed  in  a 
year,  ib. 
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decreed,  although  the  money  paid  for  the  te.stator'.s  .share  wa.s 
not  continued  in  the  business. 

In  Townend  v.  Townend  (f)^  three  brothers,  A.,  B.,  C, 
were  in  partnership,  under  articles  by  which  it  was  provided 
that  the  capital  of  the  partners  should  not  be  with- 
drawn until  the  *expiration  of  seven  years  from  that  [*529] 
date ;  that  in  case  of  the  death  of  one  of  the  partners 
within  that  term,  a  valuation  of  his  share  should  be  made,  and 
that  the  surviving  partners  should  pay  to  his  representatives 
the  amount  of  such  valuation  within  three  years  from  the  said 
term  of  seven  years,  and  in  the  meantime  give  suthcient  secur- 
ity for  the  same  by  a  mortgage  of  a  competent  partnership.  It 
was  also  provided  that  it  should  not  be  lawful  for  the  repre- 
sentatives to  commence  any  action  for  recovering  payment  of 
the  share  of  the  deceased,  until  the  end  of  three  years  after  the 
expiration  of  the  term  of  ten  years,  nor  to  claim  any  participa- 
tion in  the  profits  made  after  the  day  up  to  which  the  valuation 
was  made  ;  the  expressed  intention  being  that  the  representa- 
tives of  the  partner  dying  should  take  bl.  per  cent,  on  the  value 
of  the  share  in  lieu  of  profits.  It  was  further  provided  that 
nothing  should  prejudice  the  right  of  the  representatives 
within  the  term  of  seven  years,  to  take  any  proceedings  in 
order  to  obtain  a  fair  valuation,  or  to  obtain  and  enforce  the 
mortgage  security.  In  April,  1844,  A.  died,  having  by  will 
devised  his  real  and  personal  estate  to  B.,  C,  and  D.  upon 
trust,  to  raise  the  sum  of  12,000^  and  invest  the  same  in 
government  or  real  security,  and  apply  the  proceeds  towards 
the  maintenance  and  education  of  the  plaintiff,  his  then 
infant  daughter,  and  accumulate  the  surplus  at  compound 
interest ;  and  upon  his  daughter  attaining  twenty-one,  to  pay 
the  accumulations  to  her,  and  to  stand  possessed  of  the  capi- 
tal on  trust  to  pay  her  the  proceeds  during  her  life.  The 
testator's  estate  consisted  almost  entirely  of  his  share  in  the 
partnership.  In  December,  1844,  a  valuation  was  made,  by 
which  the  testator's  share  was  ascertained  to  be  20,000/.  and 
upwards.  In  June,  1853,  being  more  than  ten  years  from 
the  date  of  the  articles,  certain  hereditaments,  consisting  of 
freeholds,  leaseholds,  and  machinery  (part  of  the  partnership 
assets)  were  mortgaged  by  B.  to  C.  and  D.,  as  a  security  for 

(t)  1  Giff.  201. 
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the  12,000/.  (»).  The  plaintiff  came  of  age  in  1857,  and  in 
1858,  B.  and  C.  rendered  to  her  an  account  of  the  trust 
funds,  in  whieh  they  debited  her  with  various  items 
[*5o(>]  for  maintenance  and  education,  with  5/.  per  *  cent, 
interest  thereon,  and  credited  her  with  the  sum  of 
12,000?.  and  interest  at  5/.  per  cent,  with  yearly  rests,  up  to 
the  1st  May,  1853,  and  thenceforth  with  interest  at  4/.  per 
cent,  with  yearly  rests.  The  x^hiintiff,  however,  insisted  that 
the  12,000/.  had  been  continued  in  the  partnership  business, 
and  she  filed  a  bill  against  B.,  C,  and  D.  for  an  account  of 
the  profits  made  in  the  partnership  business  on  the  sum  of 
12,000/.  from  the  testator's  death,  and  for  payment  of  what 
should  be  found  due  to  the  plaintiff,  alleging  that  the  mort- 
gage was  an  improper  security.  The  Court  held,  1,  That  the 
l^laintiff  was  entitled  to  an  account  of  the  legacy  of  12,000/., 
^vith  interest  at  5/.  per  cent,  from  one  year  after  the  testator's 
death  up  to  the  1st  January-,  1849  (ten  years  from  the  date 
of  the  articles),  and  with  compound  interest  on  the  surplus, 
after  allowing  for  sums  expended  for  her  maintenance  and 
education  ;  2,  that  the  plaintiff  was  entitled  to  an  account  of 
the  profits  made  by  the  partners  from  the  1st  January,  1849, 
on  the  balance  found  due  for  the  principal  at  that  date,  with 
interest  at  5/.  per  cent,  and  annual  rests ;  3,  that  she  was  en- 
titled to  a  decree  for  payment  of  what  should  be  so  found 
due  ;  and,  4,  that  the  entry  of  the  sum  of  12,000/.  in  the  ac- 
count furnished  l^y  B.  and  C.  must  be  taken  as  conclusive 
against  them  that  they  had  such  a  sum  in  their  hands.  It 
was  considered  that  the  mortgage  had  not  the  effect  of  with- 
drawing the  12,000/.  from  the  business  :  it  was  part  of  a  plan 
for  keeping  the  money  in  the  business ,  and  the  12,000/. 
ought  not  to  have  been  left  on  the  security  of  property  from 
which  the  trustees  ought  to  have  recovered  it. 

In  Macdonald  v.  Richardson  (re),  a  partner  died,  leaving 
his  co-partner  and  another  person  his  executors,  and  the 
co-partner  executor  afterwards  took  other  persons  into  part- 
nership with  him.  The  testator's  assets  having  been  kept 
in  the  business,  the  legatees  filed  a  bill  against  the  execu- 
tors, and  them  only,  claiming  an  account  of   profits  since 

(«)  The  property,  so  far  as  it  could  (j^)  1  Giff.  81.     See,  also,  Docker 

be  regarded  as  an  authorised  secu-      r.  Somes,  2  M.  &  K.  655. 
rity,  was   not   an   adequate   security 
for  12,000/. 
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their  testator's  death ;   and  a   decree  was  made  in  their  fa- 
vour (y). 

In  Flockton  v.  Running  (z),  a  partner  died,  leaving 
his  wife  *  his  executrix,  and  having  directed  her  to  [*531] 
get  in  his  estate  and  invest  it  for  the  benefit  of  her- 
self and  children.  She  wound  up  the  partnership  in  which 
her  husl)and  was  engaged,  but  continued  to  carry  on  the  busi- 
ness with  his  capital,  in  partnership  with  other  persons,  who 
knew  that  in  so  doing  she  and  they  were  committing  a  breach 
of  trust  (rt).  A  bill  was  filed  by  some  of  the  children  against 
her  and  her  co-partners,  seeking  to  make  them  jointly  and 
severally  liable  for  the  trust  estate  employed  in  the  business, 
and  for  the  profits  made  by  its  use ;  and  a  decree  to  that 
effect  was  made  and  was  affirmed  on  an  appeal  by  the  wife's 
partners.  This  case  was  decided  on  the  principle  that  the 
wife's  partners  were  clearly  implicated  in  the  breach  of  trust 
committed  by  her,  and  were  jointly  and  severally  responsible 
with  her  for  the  trust  estate  and  all  the  profits  made  thereby. 
The  widow's  capital  was  trust  property ;  there  was  no  loan 
as  in  Stroud  v.  Gwyer  (^),  but  tlie  widow's  capital  became 
part  of  the  capital  of  the  firm ;  and  she  and  her  co-partners 
wrongfully  traded  with  it  (c).  Both  L.  J.  Wood  and  the  L. 
J.  Selwyn  agreed  that  a  mere  loan,  although  in  breach  of 
trust,  would  not  involve  liability  to  account  for  profits,  but 
that  trust  property  Avhich  was  traded  with  by  a  trustee  in 
partnersliip  with  others,  could  not  be  regarded  as  a  loan  (f7). 

Option  in  these  cases.  —  The  right  of  the  cestui  que  trust 
against  his  trustee  in  these  cases  is  to  an  account  of  profits 
made  by  him  by  the  use  of  the  trust  property,  or  at  the  option 
of  the  cestui  que  trust  to  sim^jle  interest  at  51.  per  cent,  (e)  ; 
or  in  special  ciises  to  compound  interest  (/). 

0/)  It  is  not  quite  clear  wlicther  r.  Foster,  L.  R.  7  H.  L.  318,  and  8 

the  executor,  wlio  was  a  partner,  was  Ch.  309,  noticed  infra,  p.  534. 

ordered  to  account  for  more   profits  (d)  See,  also,  as  to  this,  Travis  c. 

than  he  received  or  not.  Milne.  0    Ha.    141,  where,    however, 

(c)  8    Ch.  323,  note.     The   writer  interest  only  was  ordered  to  be  paid, 

was  counsel   for  the  appellants,  and  (e)  Ileathcote  r.  Ilulnie,  1  ,Tac.  & 

this  statement  of  the  case  was  written  AV.  122. 

from  the  short-hand  writer's  notes  of  (  /")  If  the  trustee's  duty  is  to  call 

the  judg;mcnt.  in    the    money    and    accumulate    the 

(")  In  fact,  she  a<rreed  to  indem-  income,  he  will  be  charged  with  com- 

nify  them  against  the  conscquenees.  pound  interest;    there   may  possilily 

(6)  28  Beav.  130,  mite,  p.  521.  be    other   grounds   for   so    charging 

(c)  Compare  this  case  with  Vyse  him.     See  Jones  v.  Foxall,  15  Beav. 
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[*oo2]       *  The  next  class  of  cases  which  it  is  necessaiy  to 
notice,  is  that  in  which  surviving  or  continuing  j)art- 
ners  were  held  not  liable  to  account  for  profits  made  after 
dissolution. 

The  first  of  these  was  Simpson  v.  Chapman  (^).  There 
three  persons  were  partners  as  bankers.  The  bank  was  in 
such  good  credit  as  to  render  no  capital  necessary  for  the 
purpose  of  carrying  it  on.  One  of  the  partners  died,  leaving 
his  son,  one  of  the  surviving  partners,  and  a  third  person, 
his  executors.  At  the  time  of  his  death  the  assets  of  the 
bank  exceeded  his  liabilities.  The  estate  of  the  deceased 
was  a  creditor  of  the  bank  to  the  extent  of  his  share,  viz., 
one-third  of  its  net  assets,  but  there  was  a  much  larger  sum 
owing  from  his  estate  to  the  bank  on  his  overdrawn  private 
account.  The  son,  being  also  an  executor  of  the  deceased, 
was  admitted  as  a  partner  in  the  bank,  and  the  business  was 
carried  on  by  the  son  and  surving  partners,  but  the  amount 
of  the  deceased's  share  in  the  business  was  never  paid  out, 
or  separated  from  the  monies  of  the  bank.  Considerable 
profits  were  made  by  the  new  partnership,  and  of  these  the 
son,  as  partner,  received  his  share.  A  suit  was  instituted  for 
the  administration  of  the  estate  of  the  deceased,  but  to  sUch 
suit  the  executors  alone  were  defendants,  and  a  decree  was 
made  charging  the  son,  and  the  surviving  partner,  who  was 
an  executor,  in  respect  of  the  profits  of  the  bank  from  the 
death  of  the  deceased,  paid  to  the  son,  so  far  as  such  profits 
had  accrued  from  the  assets  of  the  deceased  employed  in  the 
partnership.  This  part  of  the  decree  was  appealed  from  and 
reversed,  and  one  of  the  grounds  for  the  reversal  was,  that 
the  profits  acquired  after  the  death  of  the  deceased  could  not 
be  attributed  to  the  use  made  of  his  capital.  If  the  debt 
due  from  him  to  the  bank  were  omitted  from  its  assets,  the 
bank  was  at  his  death  insolvent.  The  deceased  had  no  capi- 
tal in  it  in  the  ordinary  sense  of  the  word,  and  all  the  profits 
which  had  accrued  were  attributable  to  the  connection  and 
reputation  of  the  bank.  It  was  urged  that  the  son,  who  had 
received  one-third  of  the  profits,  and  who  could  not  distin- 
guish how  much  of  them  was  attributable  to  his  character 

.388;  Williams  )•.  Powell,  ib.  401,  and  case   i;;   the   more   important  as  the 

Lord  Selborne's  observations  in  Vyse  non-liability   to    account   for    subse- 

V.  Foster,  L.  R.  7  H.  L.  340.  quent    profits   was    decided    on    the 

(^)  4  De  G.  M.  &   G.  154.     This  hearing  of  the  cause. 
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*  of  executor,  and  how  much  belonged  to  liim  in  his  [*533] 
individual  character  as  partner,  ought  to  be  charged 
with  1>lie  whole.  But  it  was  held  that  this  principle  did  not 
apply,  inasmuch  as  he  did  not  carry  on  the  business  as  an 
executor,  but  in  his  own  separate  and  individual  right,  con- 
ceiving that  he  was  entitled  so  to  carry  it  on. 

Another  case  of  the  same  class  was  Wedderburn  v.  Wed- 
derburn  (7t).  There  three  persons  were  partners  as  mer- 
chants ;  one  died,  leaving  the  other  two  and  his  widow  his 
executors.  The  surviving  partners  alone  proved  the  will, 
and  they  drew  up  an  account  of  the  partnership  assets  and 
credited  the  estate  of  the  deceased  with  a  certain  sum  as  his 
share  in  the  concern,  but  this  share  was  never  separated 
from  the  assets  of  the  continuinnr  firm.  Several  changes 
afterwards  took  place  in  the  new  firm,  and  then  a  suit  was 
instituted  by  persons  interested  in  the  estate  of  the  deceased 
partner,  against  the  executors  and  surviving  partners  of  the 
deceased,  praying  for  an  account  of  his  estate,  and  for  an  ac- 
count of  the  gains  and  profits  made  by  carrying  on  the  partner- 
ship after  his  death.  A  decree  was  made  directing  an  account 
of  the  personal  estate  of  the  deceased  partner ;  and  of  the  deal- 
ings and  transactions  of  the  firm  up  to  his  death ;  and  of 
what  at  that  time  was  the  value  of  his  interest  in  the  con- 
cern ;  and  of  the  profits  of  the  trade  carried  on  by  the  suc- 
ceeding firms ;  and  of  the  monies  which  were  from  time  to 
time  taken  out  of  the  concern,  and  applied  on  account  of 
the  estate  of  the  deceased;  and  of  the  amount  of  capital 
from  time  to  time  employed  in  the  said  firms  respectively  (i). 
It  appeared  at  the  death  of  the  deceased  the  assets  of  the 
firm  consisted  almost  entirely  of  debts  due  to  it ;  that  it  was 
impossible,  except  at  a  great  sacrifice,  to  get  in  these  debts 
in  a  short  time ;  that  if  an  attempt  had  been  made  to  wind 
up  the  affairs  of  the  concern  at  the  death  of  the  deceased, 
the  assets  of  the  firm  -would  not  have  sufficed  to  discharge 
its  liabilities ;  and  that  the  ultimate  solvency  of  the  firm  was 
attributable  to  the  cautious  and  prudent  conduct  of  the  sur- 
viving partners,  and  to  their  having,  from  time  to 
time,  provided  large  sums  of  money  to  meet  *  i)ress-  [*534] 
ing  liabilities  (A-).     It  thus,  in  fact,  appeared  tkat  the 


(A)  2  Keen,  722 ;  4  M.  &  Cr.  41  ;  (/)  2  Keen,  752. 

and  22  Beav.  84.  (A-)  See  22  Beav.  84. 
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profits  made  since  the  death  of  the  deceased  were  made  by 
the  credit  and  connection  of  the  house,  and  by  the  reputa- 
tion, skill,  and  ability  of  the  surviving  and  later  jjartners, 
and  were  not  attributable  to  the  surplus  assets  of  the  firm 
in  which  the  deceased  had  a  share.  It  further  appeared  that 
the  share  of  the  deceased  had  been  preserved  entirely  by  the 
prudent  management  of  the  executors,  and  would  have  been 
certainly  reduced  to  nothing  if  they  had  wound  up  the 
affairs  of  the  house  in  the  ordinary  way,  or  had  thrown  the 
estate  of  the  deceased  into  Chancery.  Under  all  the  circum- 
stances of  the  case  it  was  therefore  held  that  as  by  the  part- 
nership articles  the  plaintiffs  had  no  interest  in  the  good-will 
of  the  concern,  they  were  not  entitled  to  participate  in  the 
profits  made  by  the  successive  firms,  so  far  as  those  profits 
were  attributable  to  the  good-will  and  connection  in  trade 
of  the  old  firm ;  and  that  their  share  in  any  profits  attribu- 
table to  any  other  source  was  covered  by  interest  on  the 
amount  at  which  the  share  of  the  deceased  had  been  valued. 
Lastly,  in  Vyse  v.  Foster  (Q,  the  partnership  articles  pro 
vided  that  on  the  death  of  a  partner  the  amount  of  his  share 
should  be  ascertained  and  be  paid  out  with  interest,  by  in- 
stalments, running  over  two  years.  A  partner  died  leaving 
three  executors,  one  of  whom  was  a  surviving  partner.  The 
share  of  the  deceased  was  ascertained ;  it  was  not,  however, 
paid  out  at  the  end  of  two  years,  but  was  kept  in  the 
business,  which  was  carried  on  for  many  years,  first  by  one 
and  then  by  two  of  the  executors,  with  other  persons.  The 
continuing  firms  paid  interest  on  the  capital  of  the  deceased 
partner,  and  all  the  persons  beneficially  interested  in  Iris 
estate,  except  the  plaintiff,  acquiesced  in  this  arrangement. 
The  plaintiff,  soon  after  coming  of  age,  demanded  her  share 
of  the  estate  of  the  deceased,  and  also  the  jJi'ofits  made  by 
its  employment  in  the  business.  The  firm  paid  her  the  prin- 
cipal sum  due  to  her,  with  compound  interest,  at  bl. 
[*535]  per  cent.,  but  declined  to  account  *  to  her  for  any 
profits.  She  thereupon  filed  a  bill  against  the  exe- 
cutors, and  them  alone,  for  an  account  of  the  profits.  A 
decree  was  made  in  her  favour,  and  the  defendants  were  de- 
clared liable  f(fr  all  the  profits  made  by  the  successive  firms, 

(/)  8  Ch.  -SOO,  ami  L.  R.  7  II.  L.  ing  the  amount  due  to  the  deceased, 
Ca.  318.  Tlie  case  came  apain  before  see  10  Ch.  230.  See  the  Law  Quar- 
the  court  as  to  the  mode  of  ascertain-       terly  Review  for  1887,  p.  211. 
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by  the  ii«e  of  her  share  of  the  deceased  partner's  estate.  The 
court  of  appeal,  however,  reversed  this  decision,  and  lield 
that  although  there  had  been  technically  a  breach  of  trust  in 
not  paying  out  the  capital  of  the  deceased  partner  as  prcj- 
vided  by  the  partnership  articles,  still  the  plaintiff  could  not 
possibly  be  entitled  to  charge  the  defendants  in  the  suit,  as 
constituted,  with  more  benefits  than  they  had  themselves 
received ;  and  as  the  evidence  showed  that  they  had  acted 
throughout  with  perfect  fairness,  the  court"  of  appeal  refused 
even  an  account  of  these  profits,  and  held  that  under  all  the 
circumstances  of  the  case  the  plaintiff  was  only  entitled  to 
her  share  of  the  testator's  estate,  with  the  compound  interest 
at  ol.  per  cent,  which  had  been  offered  to  her.  The  decision 
in  this  case  is  extremely  important,  as  it  decided,  1,  that  the 
clause  in  the  partnership  articles  was  bincUng  both  on  the 
executors  of  the  deceased  partner  and  on  the  surviving  part- 
ners, although  one  of  them  was  also  an  executor ;  2,  that 
the  amount  due  to  the  estate  of  the  deceased  was  in  effect 
a  loan  to  the  survivors,  and  its  non-payment  at  the  time  and 
in  manner  prescribed  by  the  articles  of  partnership  did  not 
entitle  the  plaintiff  to  any  profits,  but  only  to  interest; 
3,  that  even  if  the  plaintiff's  claim  to  profits  could  have 
been  sustained,  the  executor  who  was  not  a  partner  would 
not  have  been  liable  for  such  profits ;  and  4,  that  the 
executors  who  were  partners  would  not  have  been  liable 
for  more  profits  than  they  respectively  themselves  re- 
ceived (//')• 

Observations  on  the  foregoing  cases.  —  The  law  upon  the 
subject  under  consideration  is  still  in  an  unsettled  state. 
Undoubtedly  a  person  ought  not  to  be  permitted  to  retain  for 
his  own  use,  gahis  acquired  by  the  unlawful  employment  of 
another's  property ;  and  it  would  certainly  not  be  conducive 
to  justice  if  there  were  no  power  to  compel  a  discovery  of 
the  amount  of  the  gains  so  made,  and  payment 
*  of  that  amount  by  the  wrong-doer  (/<)•  At  the  [*o36] 
same  time,  owing  to  the  extreme  difticulty  of  taking 
an  account  of  subsequent  profits,  so  far  as  they  are  attrib- 
utable   only  to  one  particular  source,  the  tendency  of   the 

(m)  Seeas  to  this,  Flockton  r.  Bun-  Tn)  See  the   aihnirable   jud{;ment 

niiifi.  8   Ch.  323,  note,  utiti,   p.   530,       of    Lord    Broufrhani    in    Docker    v. 
and  the  observations  of  Lord  Cairns       Somes,  -  M.  &  K.  072. 
in  L.  K.  7  11.  L.  333,  4. 
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courts  in  modern  times  appears  to  be  rather  in  favour  of  not 
exercising  than  of  exercising  the  power  alluded  to,  except  in 
cases  of  gross  fraud  or  breach  of  trust  (o).  In  such  cases, 
however,  the  Court  will  exert  itself  to  the  utmost,  and  the 
efforts  which  it  will  make  in  order  to  prevent  persons  from 
deriving  advantage  from  their  own  wrong,  cannot  be  better 
illustrated  than  b}-  the  case  of  Featherstonhaugh  v.  Tur- 
ner (jt;).  The  profits  of  the  partnership  business  there 
arose  entirely  from  the  skill  and  reputation  of  the  partners, 
who  were  medical  gentlemen.  In  order  to  ascertain  the 
share  of  the  deceased  in  the  profits  made  after  his  death  by 
the  surviving  partner,  an  inquiry  was  directed  whether  any 
and  what  profits  made  since  the  death  of  the  deceased  were 
attributable  to  or  derived  from  persons  who  had  become  cus- 
tomers by  reason  of  the  deceased  having  been  a  partner,  and 
it  was  considered  that  the  surviving  partner  was  liable  to 
pay  what  might  be  found  due  on  taking  that  account,  after 
deducting  a  liberal  allowance  to  him  for  his  time,  knowledge, 
and  expenses  in  realising  the  profits  in  question. 

With  respect  to  the  evidence  upon  ivhich  the  accounts  are  to  be  taken. 

Evidence  on  -v^hich  accounts  are  taken.  —  As  regards  the 
partnership  books.  These  being  accessible  to  all  the  part- 
ners, and  being  kept  more  or  less  under  the  surveillance  of 
them  all,  are  primd  facie  evidence  against  each  of  them,  and, 
therefore,  also  for  any  of  them  against  the  others  ((y).^  But 
entries  made  by  one  partner  without  the  knowledge  of  the 
other  do  not  prejudice  the  latter  as  between 
[*537]  *  himself  and  his  co-partner  (r)  ;    and  where  a  sur- 

(o)  Judgments  for  an  account  of  Barn.  412.     But  see  tlie  observations 

profits  after  dissolution  arc  fearfully  of  L.  J.  Turner,  in  Stewart's  case,  1 

oppressive ;    and    the   writer   is   not  Cli.  587. 

aware  of  any  instance  in  whicli  such  (/■)  Hutcheson  v.  Smith,  -5  Ir.  Kq. 

a  judj,'ment  has  been  worked  out  and  117.     .See,  also.  Reeve  r.  Whitmore, 

has  resulted  beneficially  to  the  per-  2  Dr.  &  Sm.  440,  where  it  was  held 

son  in  whose  favour  it  was  made.  that  although  books  kept  by  a  person 

(p)  25  Beav.  .'382.  may  be  used  against  him  as  showing 

(7)  See  Lodge  r.  Prichard,  3  I)e  what  he  has  received,  he  is  not  enti- 

G.  M.  &   G.  906,  and  Smith    v.  The  tied  to  use  them  in  his  own  favour  to 

Duke   of   Chandos,  2  Atk.  158,  and  show  what  he  has  paid. 

1  Winship  v.  Bank  of  United  States,  5  Pet.  529,  8  L.  ed.  216  ;  Withers  r. 
Withers,  8  Pet.  .35.5,  8  L.  ed.  972  ;  Stuart  r.  McKitclian,  74  111.  122 ;  O'Brien  >: 
Hanley,  86  id.  278 ;  Topliff  v.  Jackson,  12  Gray,  -565 ;  Sangston  »•.  Hack,  52 
Md.  173;  Clark  v.  Gridley,  49  Cal.  105;  Citizens'  Fire  Ins.  Co.  r.  Doll,  35 
Md.  89. 
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viving  partner  drew  up  an  account  which  he  furni.shed  to 
the  executors  of  hi.s  hite  partner,  it  was  hekl  tliat  such  ac- 
count was  admissible  against  the  partner  who  furnLshed  it, 
and  that  the  executois  were  not  ixiund,  by  using  it  against 
him,  to  admit  its  correctness  throughout  (.s^. 

Special  directions  on  this  subject.  —  Where,  in  consequence 
of  the  loss  of  books  and  doeuments,  an  account  cannot  be 
taken  in  the  usual  way,  special  directions  will  l)e  given  as 
to  the  mode  in  which  the  accounts  shall  be  taken  and 
vouched.!  The  power  to  give  such  a  direction  is  expressly 
conferred  by  Ord.  XXXIII.,  r.  3  (0- 

Production  of  books,  &c.  —  The  judgment  for  an  account 
usually  directs  that  all  parties  shall  produce  on  oath  all 
books  and  papers  in  their  custody  relating  to  the  taking  of 
the  accounts.  If  any  partner  has  kept  accounts  relating  to 
the  partnership  in  private  books  of  his  own,  he  must  pro- 
duce such  books ;  for  he  should  have  kept  his  private  ac- 
counts elsewhere,  if  he  did  not  want  them  to  be  seen  (»). 
After  a  dissolution  new  books  are  generally  opened ;  ])ut  if 
they  relate  to  the  accounts  which  have  to  be  taken,  they 
must  be  produced  (a-)  ;  and  even  if  a  partner  not  before  the 
Court,  objects  to  their  production,  it  is  by  no  means  clear 
that  his  objection  will  prevail  (y).  As  between  part- 
ners *  and  their  representatives,  material  documents  [*538] 
must  be  produced,  though  they  may  be  privileged  as 
between  them  and  other  persons  (2). 

(s)  Morehouse  r.  Newton,  3  De  G.  query)  ;    He   Marshfield,   32   Ch.   D. 

&  Sm.  307.  499,    which    was    varied    on    appeal; 

(t)  This  rule  was  framed  on  15  &  Arnott  r.  Hayes,  30  Cii.  1).  731. 

16  Vict.  c.  86,  §  54,  repealed  by  46  &  (u)  Pickering  r.  Pickering,  25  Ch. 

47  Vict.  c.  49,  §  3.     See,  as  to  the  old  D.  247  ;  Toulmin  v.  Copland,  3  Y.  & 

practice,   Rowley  v.  Adams,  7  Beav.  C.    Ex.    655;    Freeman    r.   Fairlie,  3 

395;  Millar  r.  Craig,  6  ib.  444;  Turner  Mer.  43.     Liberty  will   be   given   to 

r.  Corney,  5  ib.  515;   Adley  v.  The  seal  up  those  parts  which  are  sworn 

Whitstable    Co.,    17   Ves.   327.     See  not  to  relate  to  the  matters  in  ques- 

the  decree  in  Stainton  r.  The  Carron  tion  in  the  suit,  ante,  p.  507. 

Co.,  24  Beav.  363.     Special  directions  (r)  Hue  r.  Richards,  2  Beav.  305. 

were  only  given  when  necessary.    See  See  the  last  note. 

Lodge  V.  Prichard,  3  De  G.  Mac.  &  G.  (//)  See  Freeman  r.  Fairlie,  3  Mer. 

906  ;  Ewart  r.  Williams,  7  ib.  68.    The  43.     But  see  ante,  p.  503. 

Bankers'  Books  Evidence  Act,  42  &  (z)  See  Brown  r.  Perkins,  2    Ha. 

43  Vict.  c.  11,  facilitates  the  procur-  540,  where  the  excuse  of  professjonal 

ing  of  evidence.     See  on  it,  Harding  confidence  was  set  up. 
r.   Williams,   14  Ch.  D.   197    (which 

1  See  Sangston  v.  Hack,  52  Md.  173 ;  Harvey  v.  Varney,  104  Mass.  436 ; 
Davidson  c.  Thirkell,  3  Ont.  Chy.  330. 
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Consequence  of  non-production.  —  If  a  partner  has  books  or 
accounts  in  his  possession,  and  he  will  not  produce  them,  an 
account  may,  nevertheless,  be  arrived  at  by  presuming  every- 
thing ao-ainst  liim.  Thus,  in  a  case  where  an  account  was 
directed  at  the  suit  of  the  representatives  of  a  deceased 
partner  against  the  surviving  partner,  and  the  latter  would 
not  produce  the  books  necessary  to  enable  the  Master  to 
take  the  accounts,  the  Master  estimated  the  net  profits  at 
lOL  per  cent,  on  the  capital  employed,  and  the  Court,  on 
exceptions  to  his  report,  confirmed  it,  adding  that  if  he  had 
set  the  net  profits  at  201.  per  cent,  his  report  would  have 
been  equally  confirmed  (a).^ 

Accountants.  —  The  Court  has  power  to  employ  profes- 
sional accountants  to  assist  it  in  taking  accounts,  and  the 
Court  may  act  on  their  report  (6). 

2.    Of  injunctions. 

Injunctions  and  receivers.  —  In  order  to  prevent  a  partner 
from  acting  contrary  to  the  agreement  into  which  he  may 
have  entered  with  his  co-partners,  or  contrary  to  the  good 
faith  which,  independently  of  any  agreement,  is  to  be  ob- 
served by  one  partner  towards  his  co-partner,  it  is  sometimes 
necessary  for  a  Court  to  interfere  either  by  granting  an  in- 
junction against  the  partner  complained  of,  or  by  taking  the 
affairs  of  the  partnership  out  of  the  hands  of  all  the  partners, 
and  entrusting  them  to  a  receiver  or  receiver  and  manager  of 
its  own  appointment. 

These  two  modes  of  interference  require  to  be  considered 

separately  ;  for  they  are  not  had  recourse  to  indiscriminately. 

The  appointment  of  a  receiver,  it  is  true,  always   operates 

as  an  injunction,  for  the   Court  will  not  suffer  its 

[*539]  officer   to  be  *  interfered  with  by  any  one  (c)  ;  but 

(a)  Walmsley  ?;.  Walmsley,  3  Jo.  As  to  production  to  accountants,  &c., 

&  Lat.  056 ;  and  see  Gray  v.  Haig,  20  see  ante,  p.  504. 
Beav.  219.  (c)  See  Helmore  v.  Smith  (No.  2), 

(Jj)  See   Jud.  Act,  1873,  §  56,  57,  .35  Ch.  D.  440.     However,  the  Court 

and  Ord.  xxxiii.  r.  2  ;  xl.  r.  10;  Iv.  r.  will  often  grant  an  injunction  as  well 

19;  and  see  Hill  r.  King,  1  N.  R.  .341,  as  a  receiver,  to  mark  its  sense  of  the 

L.  C. ;  Ford  v.  Tynte,  2  De  G.  .1.  &  impropriety  of  the  conduct  of  those 

Sm.    127;    Re   London,  Birmingham,  it   specially    restrains,    see  per  V.-C. 

and  Bucks.  Rail.  Co.,  G  W.  R.  141.  Kindersley,  in  Evans  v.  Coventry,  3 

Drew.  82. 

1  Harvey  v.  Varney,  104  Mass.  436. 
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it  by  no  muaiis  fuUow.s  that  because  the  Court  will  not  take 
the  affairs  of  a  partnership  into  its  own  hands,  it  will  not  re- 
strain some  one  or  more  of  the  partners  from  doing  what 
may  be  complained  of  ((7). 

Injunctiou  granted   though   no  dissolution  is  sought.  —  VV  hat- 

ever  doubt  there  may  have  been  upon  the  subject,  it  is  clear 
that  an  injunction  will  not  be  refused  simply  because  no 
dissolution  of  i)artiiership  is  sought  (f)-^ 

Restoring  excluded  partner.  —  Where  a  partner  who  had 
been  suffering  from  temporary  insanity  had  recovered,  but 
was  excluded  by  his  co-partners  from  the  management  of 
the  affairs  of  the  partnership,  the  Court  restored  him  to  liis 
position  in  the  tirm  by  granting  an  injunction  restraining 
the  other  partners  from  preventing  liim  from  transacting 
the  business  of  the  partnership  (/). 

Restraining  improper  acts.  —  Again,  in  England  V.  Curl- 
iug  (//),  a  partnership  had  been  entered  into,  for  a  term  of 
years  which  had  not  expired.  One  of  the  partners  insisted 
on  a  dissolution  and  retired  from  the  partnership,  and  en- 
tered into  another  partnership,  which  assumed  the  name  of 
the  old  firm,  opened  the  letters  addressed  to  it,  and  circu- 
lated notices  of  its  dissolution.     But  on  a  Ijill  filed  by  the 

(rf)  See  Hall  v.  Hall,  3  Mac.  &  G.  (/)  Anon.,  Z.  v.  A'.,  2  K.  &  J.  441. 

85.  (g)  8  Beav.   129.     See,  too,  War- 

(e)  See  Jud.  Act,  1873,  §  25,  cl.  8,  der  r.  Stilwell,  3  Jur.  N.  S.  9. 
in  addition  to  the  cases  below. 

1  In  Ballou  r.  Wood,  8  Cvish.  48,  persons  who  had  associated  together  by 
agreement  in  writing  to  raise  a  head  of  water  also  agreed  that  the  control  and 
direction  of  the  reservoir  and  its  use  should  be  vested  in  a  majority  in  interest 
of  their  number.  The  majority  were  restrained  by  injunction  from  allowing 
the  water  to  run  to  waste. 

Injunctions  have  been  granted  at  the  instance  of  one  partner  against  his 
co-partners  both  before  and  after  dissolution  where  necessary  to  restrain 
breaches  of  duty  and  prevent  injury  to  the  partnership  aftairs.  While  not 
every  deviation  from  the  partnership  articles  or  trifling  violations  of  duty  will 
induce  courts  of  equity  to  interfere,  any  substantial  violation  of  the  rights  of 
the  co-partnership  authorize  courts  of  equity,  m  the  exercise  of  sound  discre- 
tion, to  make  use  of  this  extraordinary  remedy  to  prevent  partners  from 
doing  mischief.  Partners  will  be  restrained  from  wasting  the  partnership 
property.  Ballou  /•.  Wood,  8  Cush.  48.  From  drawing,  accepting,  endorsing, 
or  negotiating  the  partnership  paper,  or  collecting  partnership  ilebts.  Stock- 
dale  r.  Ullery,  :>7  Penn.  St.  480.  From  competing  in  business  with  the  lirm. 
Marshall  r.  Johnson,  33  Ga.  500;  Kean  r.  Jolmson,  0  N.  J.  Eq.  401.  From 
revealing  partnersliip  affairs.  Roberts  r.  McKee.  20  Ga.  1(>1.  From  violating 
rights  of  a  co-partner.  Rutland  Marble  Co.  r.  Ripley,  10  Wall.  330,  10  L.  ed. 
955. 
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continuing  partners  of  the  old  firm  against  their  co-partner 
and  the  other  members  of  the  new  firm,  the  Court  granted 
an  injunction  restraining  the  retired  co-partner  from  carry- 
ing on  business  with  his  new  partners  or  any  other  persons 
except  his  old  co-partners,  until  the  expiration  of  the  term ; 
and  restraining  his  new  partners  from  carrying  on  business 
with  him,  or  otherwise,  in  the  name  of  the  old  firm,  and 
from  receiving  or  opening  letters  addressed  to  it,  and  from 
interfering  with  its  property ;  and  restraining  the  retired 
jjartner  from  publishing  or  circulating  any  notice  of  the 
dissolution  of  the  old  firm,  before  the  expiration  of  the  term 

for  which  it  had  been  entered  into. 
[*540]  *  So  in  Hall  v.  Hall  (A),  a  partnership  for  twenty- 
one  years,  determinable  on  twelve  months'  notice  by 
either  party  (i),  was  entered  into  by  the  plaintiff  and  the  de- 
fendant: disputes  arose,  and  the  defendant  wholly  excluded 
tlie  i)laintiff  from  the  partnership  business.  The  plaintiff  filed 
a  bill  praying  that  the  articles  might  be  performed,  and, 
amongst  other  things,  for  an  injunction,  but  not  for  a  disso- 
lution. An  injunction  was  granted,  restraining  the  defendant 
from  applying  any  of  the  monies  and  effects  of  the  co-partner- 
ship, otherwise  than  in  the  ordinary  course  of  business,  and 
from  obstructing  or  interfering  with  the  plaintiff  in  the  ex- 
ercise or  enjoyment  of  his  rights  under  the  partnership 
articles. 

Again,  in  Clements  v.  Norris  (^),  a  partner  who  insisted 
on  carrying  on  a  branch  of  the  partnership)  business  against 
the  will  of  liis  co-partner  was  restrained  from  so  doing. 
The  lease  of  the  place  of  business  had  expired  and  the 
plaintiff  declined  to  renew  it  or  to  concur  in  taking  any 
other  place. 

"Where  one  partner  seeks  to  drive  the  others  to  a  dissolution. 
—  These  authorities  show  that  where  a  partnership  is  not  de- 
terminable at  will,  those  partners  who  are  desirous  of  carry- 
ing on  the  business  in  the  proper  way  will  be  protected  by 
the  Court  from  the  unwarranted  acts  of  a  co-partner,  whose 
only  object  may  be  to  force  the  others  to  submit  to  him  oi'  to 
agree  to  a  dissolution  (Z). 

(A)  12  Beav.  414,  20  lb.  139,  and  (k)  8  Ch.  D.  129. 

S  Mac.  &  G.  79.     See,  also,  Blisset  v.  (/)  See,  too,  Fairthome  t'.  "Weston, 

Daniel,  10  Ha.  493.  3  Hare,  387. 

(0  See  20  Beav.  139. 
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Injunction  -where  the  partnership  is  determinable  at  -wrill.  — 
Where  the  partnershij)  i.s  (h'terniiiuihle  lit  will,  there  is,  it  is 
said,  more  difficulty  in  interfering  if  a  dissolution  is  not 
sout^ht ;  for,  supposing  the  Court  to  interfere,  the  defendant 
may  immediately  dissolve  the  i)artnership  (/«).  But  sup- 
posing liim  to  do  so,  an  injunction  will  not  necessarily  be 
futile,  inasmuch  as  so  long  as  it  continues  in  force,  the  de- 
fendant is  rendered  powerless  for  evil,  and  a  notice  by  him 
to  dissolve  the  partnership  cannot,  per  se,  operate  as  a  disso- 
lution of  the  injunction.  In  Glassington  v.  Thwaites  (?0? 
the  plaintiff,  who  was  one  of  the  proprietors  of  the 
Morning  Herald,  obtained  an  *  injunction  restraining  [*541] 
his  co-partners  who  were  also  proprietors  of  the 
English  Chronicle  (in  which,  however,  the  plaintiff  had  no 
interest),  from  publishing  in  the  latter  paper  any  informa- 
tion obtained  at  the  expense  of  the  former  until  it  should 
have  been  first  published  in  the  Morning  Herald.  So  in 
Morris  v.  Colman  (o),  one  of  the  proprietors  of  the  Hay- 
market  Theatre  was  restrained  from  acting  contrary  to  the 
articles  of  partnership,  by  writing  plays  for  other  theatres. 

Homfray  v.  Fothergill.  —  Again,  where  a  partner  had 
agreed  not  to  sell  his  share  without  tirst  offering  it  to  the 
other  partners,  an  injunction  to  restrain  a  sale  was 
granted  (p).  It  does  not  appear  from  the  reports  of  these 
cases  whether  the  partnerships  were  partnerships  at  will  or 
not ;  but  supposing  them  to  have  been  merely  partnerships 
at  will,  it  is  clear  that  the  injunctions  were  far  from  value- 
less. 

Injunction  in  actions  for  dissolution.  —  In  an  action  insti- 
tuted for  the  purpose  of  having  a  partnership  dissolved,  or 
of  having  an  account  taken  after  a  partnersliip  has  been  dis- 
solved, it  lias  never  been  doubted  that  an  injunction  will  be 
granted  to  restrain  one  of  the  partners  from  doing  any  act 
which  will  impede  the  winding  up  of  the  concern  (</).  For 
example,  one  partner  will  be  restrained  from  carrying  on 
the  concern   for    any  other  purpose  than  winding    up  (r)  : 

(m)  See  Peacock  r.  Peacock,  16  (7)  A  person  who  only  shares  pro- 
ves. 49 ;  Miles  v.  Thomas,  9  Sim.  fits  is  by  no  means  necessarily  in  the 
606.  same   position  as  a  partner  in  these 

(n)  1  Sim.  &  Stu.  124.  respects,   see   Walker   v.    Hirsch,  '21 

(o)  18  Ves.  437.  Ch.  D.  460. 

0>)  Homfray  v.  Fothergill,  1  Eq.  (r)  See  De  Tastet   v.  Bordenave, 

567.  Jac.  516. 
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from  damaging  the  value  of  the  good-will  if  it  ought  to  be 
sold  for  the  beneiit  of  all  (s) ;  from  getting  in  the  assets  if 
he  is  likely  to  misapply  them  (^)  ;  a  surviving  partner  vv^ill 
be  restrained  from  improperly  ejecting  the  representatives 
of  liis  deceased  co-partner  (i<) :  and  they,  on  the  other  hand, 
will  be  restrained  from  making  any  improper  use  of  partner- 
ship jiroperty,  the  legal  estate  of  which  may  happen 
[*542]  to  be  in  them  (a:).  *  So  a  surviving  partner  will  be 
restrained  from  disposing  of  or  getting  in  the  partner- 
ship assets,  if  he  has  already  been  guilty  of  breaches  of  trust 
with  reference  to  them  (^).  But  a  surviving  partner  will 
not  be  restrained  from  continuing  to  carry  on  business  in 
the  name  of  himself  and  his  deceased  co-partner  unless  so  to 
do  is  contrary  to  his  own  agreement,  or  the  good-will  is  a 
salable  asset  of  the  firm  (z).  Again,  in  an  action  for  a  dis- 
solution, a  partner  will  be  restrained  from  improperly  inter- 
fering with  or  obstructing  the  partnership  business  (a) ; 
from  drawing,  accepting,  or  endorsing  bills  of  exchange  in 
the  partnership  name  for  other  than  partnership  purposes  (5) ; 
from  getting  in  debts  owing  to  the  firm  (c)  ;  from  withholding 
the  partnership  books  (t7) ;  and  generally  on  a  dissolution 
one  partner  will  be  restrained  from  injuring  the  property  of 
the  firm  (^). 

Injunction   to   protect  partners  from   the   representatives  of  a 
co-partner.  —  So  the  Court   will   interfere    by  injunction  to 

(s)  Turner  v.  Major,  8  Giff.  442 ;  r.  White,  7  Ves.  412 ;  Hood  v.  Aston, 

Bradbury   v.   Dickens,  27    Beav.  53.  1  Russ.  412.     In  the  twb  last  cases. 

In  the  last  case    the    defendant  was  the    injunction    restrained    mala  Jide 

advertising  tlio  discontinuance    of   a  indorsees  for  value  from  parting  with 

partnership    periodical    of    which   he  or  negotiating  the  securities. 

was  the  editor.  (c)  Read  v.  Bowers,  4  Bro.  C.  C. 

(0  O'Brien    v.  Cooke,  Ir.    Rep.  o  441. 

Eq.  51 ;  there  the  plaintiff  was  allowed  {d)  Taylor  v.  Davis,  3  Beav.  388, 

to  get  them  in,  indemnifying  the  de-  note ;  Greatrex  r.  Greatrex,  1  De  G. 

fendant  against  costs,  &c.  &  Sm.  002;    Charlton   r.  Poulter,  19 

(u)  Elliot    r.    Brown,    3    Swanst.  Ves.  148,  n. 
489,  n.;  Hawkins  r.  Hawkins,  4  Jur.  (e)  See    Marshall    v.    Watson,   25 
N.  S.  1045.  Beav.    501,    where    an    injunction   to 
(t)  Alder  r.  Fouracre,  3  Swanst.  restrain   a   partner   from    publishing 
489.  the  accounts  of  the  firm,  was  under 
{y)  Hartz  v.  Schrader,  8  Ves.  317.  special  circumstances  refused.     See, 
(r)  See  on  this   subject,  ante,  pp.  also,  as  to  making  slanderous  state- 
437,  448.  ments  and  diverting  letters,  Hermann 
(a)  Smith  r.  Jeyes,  4  Beav.  503 ;  Loog  r.  Bean,  2G  Ch.  D.  306,  a  case 
Charlton  >■.  Poulter,  19  Ves.  148,  n.  of  agency,  but  applicable  to  partner- 
ed) Williams   r.  Bingley,  2  Vern.  ships. 
278,  note,  and  Coll.  Part.  233;  Jervis 
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protect  partners  from  the  interference  of  persons  claimiii«^  the 
share  of  a  hxte  co-paitner,  l)y  reason  of  his  death,  or  Ixink- 
ruptcy,  or  under  an  execution  (./'). 

Injunction  to  enforce  special  agreements.  —  So  after  a  disso- 
lutiou  the  Court  constantly  inti-rfcres  l)y  injunction  to  re- 
strain breaches  of  special  agreements  entered  into  between 
the  partners ;  siicli  for  example  as  agreements 
*  not  to  carry  on  business  (^),  not  to  get  in  debts  of  [*543] 
the  firm  (A),  not  to  divulge  a  trade  secret  (/).^  So, 
if  a  partner  retires,  and  assigns  his  interest  in  the  partnership, 
and  in  the  good-will  thereof,  to  the  continuing  partners,  he 
will  be  restrained  from  recommencing  or  carrying  on  busi- 
ness in  such  a  way  as  to  lead  people  to  suppose  that  he  is 
the  successor  of  or  still  connected  with  the  old  firm  (/"). 

Injunction  to  restrain  actions  on  the  ground  of  unsettled  ac- 
counts. —  Although  injunctions  to  restrain  actions  are  now 
abolished,  it  may  be  useful  to  observe  that  where  surviving 
partners  gave  the  executors  of  their  late  partner  a  l)ond  for 
the  amount  of  liis  share,  the  amount  of  which  had  not  Ijeen 
ascertained,  an  action  on  the  bond  was  stayed  on  its  being 
shown  that  if  the  partnership  accounts  were  taken  it  woidd 
appear  that  the  surviving  partners  had  already  paid  too 
much  (Z).  But  an  action  for  the  balance  of  a  settled  account 
would  not  be  restrained  merely  because  there  were  other 
unsettled  accounts  between  the  parties  (w)  ;  nor  would  a 
court  of  equity  interfere  to  prevent  a  shareholder  of  a  com- 
pany who  Avas  a  creditor  of  that  company  from  executing  a 
judgment  obtained  against  it  by  him  as  creditor  (»). 

(/)  See  as  to  assignees  in  bank-  174,  ante,  p.  441.      See,  also,  Tlook- 

ruptcy,  Allen  v.  Kilbrc,  4  Ma(ld.404;  ham  v.  Pottage,  8  Ch.  91,  and  lU-r- 

Fraser   r.  Kershaw,  2   K.   &  J.  496;  mann  Loog  v.  l}can,2()  Ch.  D.  oOO,  as 

Davidson    v.    Napier,    1     Sim.    297;  to  making  injurious  statements. 
Freeland    !•.    Stansfeld,    2   Sm.   &  G.  (/)  Jackson  v.  Sedgwick,  1  Swanst. 

479.     As  to  sheriffs,  Bevan  v.  Lewis,  460.      See,  also,  Gold  v.  Canhani,   1 

1  Sim.  370;  Newell  v.  Townsend,  6  Ch.  Ca.  311,  and  2  Swanst.  325.  note, 
ib.  419,  and  ante,  p.  356  et  seq.     As  to  (hi)  See  Treston  r.  Strutton,  1  Ans. 

executors,     Phillips    r.    Atkinson,    2  50,  and  Kawson  v.  Saniut.!,  Cr.  &  Ph. 

Bro.  C.  C.  272.  172. 

((/)  Whittaker    v.  Howe,  3    Beav.  (h)  liheam   »•.   Smith.   2  Ph.  72ti ; 

383.  Hardinge   v.    Webster,    1  Dr.  &  Sm. 

(h)  Davis  r.  Amer,  3  Drew.  64.  101 ;  and  see  Hammond  r.  "Ward,  3 

(0  Morison  >-.  Moat,  9  Ha.  241.  Drew.  103. 

(Jk)  Churton    v.   Douglas.    Johns. 

1  See  Roberts  v.  McKee,  29  Ga.  161. 
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Injunction  iu  case  of  misconduct.  —  Before  leaving  this  sub- 
jet't.  it  i.>^  lU'tH'ssarv  to  make  a  feAV  observations  on  the  kind 
of  miseondmt  wliii-h  will  induce  the  Court  to  grant  an  in- 
iunetion  against  one  partner  at  the  suit  of  another.  Mere 
squabbles  and  improprieties,  arising  from  infirmities  of  tem- 
per, are  not  considered  sufficient  ground  for  an  injunc- 
tion (o)  ;  but  if  one  partner  excludes  his  co-partner  from  his 
rightful  interference  in  the  management  of  the  partnership 
affairs,  or  if  he  persists  in  acting  in  violation  of  the 
[*544]  *  partnership  articles  on  any  point  of  importance,  or 
so  grossly  misconducts  himself  as  to  render  it  im- 
possible for  the  business  to  be  carried  on  in  a  proper  manner, 
the  Court  will  interfere  for  the  protection  of  the  other  part- 
ners (/>).  Where,  however,,  the  partner  complained  of  has 
by  agreement  been  constituted  the  active  managing  partner, 
the  Court  will  not  interfere  with  him  unless  a  strong  case  be 
made  out  against  him  (ry)  ;  nor  will  the  Court  restrain  a  part- 
ner from  acting  as  such,  merely  because  if  he  is  known  so  to 
do,  the  confidence  placed  in  the  firm  by  the  public  will  be 
sliaken  (r). 

Partner  applying  for  injunction  must  come  -with  clean  hands. 
—  It  need  scarcely  be  observed  that  a  partner  who  seeks  an 
injunction  against  his  co-partner  must  himself  be  able  and 
Avilling  to  perform  his  own  part  of  any  agreement  which  he 
seeks  to  restrain  his  co-partner  from  breaking  (s)  ;  and  the 
plaintiff's  own  misconduct  may  be  a  complete  bar  to  his  ap- 
plication, however  wrong  the  defendant's  conduct  may  have 
been  (t).^  As  stated  by  Lord  Eldon  in  Const  v.  Harris,  a 
partner  who  complains  that  his  co-partners  do  not  do  their 
duty  to  him,  must  be  ready  at  all  times,  and  offer  to  do  his 
duty  to  them  (m). 

(o)  See  Marshall  )■.  Colman,  2  J.  (7)  See  Lawson  v.  Morgan,  1  Price, 

&  W.  200;   Smith  v.  Jeyos,  4  Beav.  303;    Waters  v.  Taylor,   15  Ves.  10. 

503;    Lawson    r.   Morgan,    1    Price,  See,  also,  Walker  v.  Hirsch,  27  Ch. 

307  ;  Cofton  >:  Horner,  5  Price,  537  ;  D.  400. 
Warder  v.  Stilwell,  3  Jur.  N.  S.  9.  (r)  Anon.,  2  K.  &  J.  441. 

(p)  See  post,  book  iv.  ch.   1,  §  2.  (s)  Smith  v.   Fromont,  2  Swanst. 

In  Anderson  v.  Wallace,  2  Moll.  540,  330. 

one  of  several  partners  who  horsed  a  (t)    Little  wood     v.    Caldwell,     11 

mail  coach  was  restrained  from  hors-  Price,   97,  where  an  injunction   was 

ing  it  on  the  ground  that  he  did  it  so  refused,   because    the    plaintiff    had 

badly  as  to  imperil  the  business  of  taken   away  the   partnership   books, 
the  concern.  («)  Const  v.  Harris,  T.  &  B.  524. 

1  Rutland  Marble  Company  v.  Ripley,  10  Wall.  339,  19  L.  ed.  955. 
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Injunction  to  restrain  holding  out.  —  In  fonsequenoe  of  tlie 
liability  which  attaches  to  a  person  wlm  liolds  liinisi-lf  out  us 
a  partner  with  others,  and  of  tlic  danger  rnn  l)y  a  ^jerson 
who  is  hekl  out  as  a  partner  witli  others,  even  altliough  it 
may  not  be  witli  his  consent,  a  Court  will,  it  seems,  interfere 
and  restrain  a  person  from  holding  out  another  as  partner 
with  him,  without  the  authority  of  that  other  (a:). 

*  3.    Of  receivers.  [*545] 

Object  of  having  a  receiver  and  manager.  —  The  object  of 
having  a  receiver  appointed  by  the  Court  is  to  place  the 
partnership  assets  under  the  protection  of  the  Court,  and  to 
prevent  everybody,  except  the  officer  of  the  Court,  from  in 
any  way  intermeddling  with  them.  The  object  of  having  a 
manager  is  to  have  the  partnership  business  carried  on  under 
the  direction  of  the  Court;  a  receiver,  unless  he  is  also 
appointed  manager,  has  no  power  to  carry  on  tlie  business. 

Receivers  in  actions  not  seeking  a  dissohition.  —  Courts  of 
Justice  are  by  no  means  anxious  to  take  upon  themselves 
the  management  of  a  partnership  business,  and  they  will,  it 
is  said,  never  do  so,  save  with  a  view  to  a  dissolution  or  linal 
winding  up  of  the  affairs  of  the  concern.^  In  the  well- 
known  case  of  Const  v.  Harris  (y).  Lord  Eldon  intimated 
that  a  receiver  might  be  appointed  in  a  suit  where  a  decree 
could  be  made  for  carrying  on  the  concern  according  to  some 
specific  agreement  between  the  parties,  as  well  as  in  a  suit 

(z)  See  Routh  r.  Webster,  10  tion  of  a  statement  that  the  plaintiff 
Beav.  5G1 ;  Bullock  r.  Ciiapman,  2  was  a  member  of  a  bankrupt  firm. 
De  G.  &  Sm.  211 ;  Troughton  r.  Ilun-  (y)  Turn.  &  R.  517.  See,  further, 
ter,  18  Beav.  470.  Compare  Banks  as  to  managers  as  distinguished  from 
r.  Gibson,  :54  Beav.  600.  In  Dixon  receivers,  Gardner  ;•.  Lond.  Chat,  and 
r.  Ilolden,  7  Eq.  488,  an  injunction  Dover  Rail.  Co.,  2  Cli.  201 ;  lie  Man- 
was  granted  to  restrain  the  publica-  Chester  and  Milford  Rail.  Co.,  14  Ch. 

D.  053. 

^  Courts  of  equity,  for  the  protection  of  the  rights  of  partners,  sometimes 
appoint  receivers  during  the  continuance  of  the  partnership,  but  generally  only 
in  proceedings  for  winding  up.  Tlie  receiver  is  in  such  cases  the  otficer  of 
the  court,  and  the  court  is  theoretically  in  possession  of  the  assets  of  the  tirni. 

The  appointment  of  receivers  is  inciilcntal  to  the  equital)le  jurisdiction, 
and  while  essential  to  the  e.xeri'ise  of  relief,  is  carefully  granted  or  denied,  as 
the  exigencies  of  the  case  require. 

Receivers  were  appointeil  in  Naylor  v.  Sidener,  lO.^S  Ind.  179;  Seymour  r. 
Freer,  8  Wall.  202.  10  L.  ed.  300;  McMahon  r.  McClernan,  10  W.  Va.  410; 
Miller    r.   Jones,  39    111.   54;    Seibert   v.    Seibert,  1  Brewst.  531;    Werner  v. 
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for  a  dLssolution  and  ^\-i^ding  up ;  and  in  that  very  case  a 
receiver  was  appointed,  although  no  dissolution  was  prayed 
by  the  bill. 

Receiver  and  manager.  —  The  receiver  there  appointed  was, 
liowever,  in  no  sense  a  manager,  but  merely  a  person  nomi- 
nated to  receive  money  coming  in  from  certain  quarters,  and 
to  apply  it  in  the  manner  agreed  upon  in  the  partnership 
articles.  If  the  appointment  of  a  receiver  does  not  involve 
the  appointment  of  a  manager,  Const  v.  Harris  is  a  clear 
authority  to  show  that  a  receiver  may  be  obtained  in  an 
action  not  seeking  a  dissolution  of  the  partnership ;  the  later 
cases  are  not  opposed  to  this.  But  the  writer  is  not  aware 
of  any  instance  in  which  an  action  or  suit  has  been  instituted 
for  the  purpose  of  continuing  a  partnership,  and  in  which 
the  Court  has  appointed  a  receiver  and  manager;  and  in 
Hall  V.  Hall  (z)  Lord  Cottenham  decided  that  in  such  a  suit 

no  such  appointment  could  be  made.  Roberts  v.  Eber- 
[*546]  hardt  (a)  is  to  the  same  effect.     There  the  *  plaintiff 

and  the  defendants  were  partners  in  a  colliery,  the 
l^laintiff  being  the  managing  partner.  Disputes  arose  be- 
tween the  plaintiff  and  the  defendant,  and  the  former  filed  a 
bill  for  an  account  and  a  receiver,  but  did  not  ask  for  a  dis- 
solution. The  Vice-Chancellor,  on  a  motion  by  the  plaintiff 
for  a  receiver,  refused  the  motion  on  the  ground  that  the 
object  of  the  suit  was  to  ensure  a  continuance  of  the  part- 
nership, and  not  to  bring  it  to  a  close.  As  was  said  by  Lord 
Eldon,  the  Court  will  not,  by  appointing  receivers,  take  upon 
itself  the  management  of  every  trade  in  the  kingdom :  nor 
will  it  take  upon  itself  the  management  of  any  partnership 
business,  save  with  a  view  to  its  final  winding  up  (6). 

(z)  3  Mac.  &  G.  79.  Waters  v.  Taylor,  15  Ves.  10;  Oliver 

(a)  Kay,  148.  v.  Hamilton,  2  Anstr.  453.     In  Morris 

(b)  See  Goodman  v.  Whitcomb,  1  v.  Colman,  18  Ves.  438,  there  was  a 
Jac.  &  W.  589 ;  Harrison  v.  Armitage,  reference  for  the  appointment  of  a 
4  .Madd.  143;  Hall  v.  Hall,  3  Mac.  &  manager. 

G.  79 ;  Smith  v.  Jeyes,  4  Beav.  503 ; 

Loisen,  31  Wis.  109;  Sloan  v.  Moore,  37  Penn.  St.  217;  Henning  v.  Ray- 
mond, 35  Minn.  229;  New  r.  Wright,  44  Miss.  202;  Barnes  v.  Jones,  91  Ind. 
101 ;  Ballard  v.  Callison,  i  W.  Va.  326.  Refused  in  Driiry  r.  Roberts,  2  Md. 
Ch.  157;  Heflebower  /•.  Buck,  04  Md.  15;  Loomis  r.  McKenzie,  31  Iowa,  425; 
Mahcr  r.  Bull,  44  111.  97;  McElvcy  '•.  Lewis,  70  N.  Y.  373;  Garretson  v. 
Weaver,  3  Edw.  Ch.  385 ;  Scott  v.  Tupper,  8  Sm.  &  M.  280 ;  Harvey  v.  Var- 
ney,  104  Mass.  436. 
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The  Judicature  Act,  1873,  s.  25,  cl.  8,  may  perhap.s  reiidur 
it  easier  than  formerly  to  obtain  a  receiver  in  partnership 
actions ;  but  tliis  lias  not  yet  been  decided. 

Receiver  not  refused  because  no  dissolution  is  prayed.  —  It 
is  not,  however,  necessary,  in  order  to  induce  the  Court  to 
interfere,  that  the  plaintiff  should  in  liis  action  expressly  ask 
for  a  dissolution :  for  the  Court  will  entertain  an  application 
for  a  receiver  if  the  object  of  the  action  is  to  wind  up  the 
partnership  affairs,  and  the  appointment  of  a  receiver  and 
manager  is  sought  with  that  view.  Thus,  in  Sheppard  v. 
Oxenford  (c),  Avhich  has  ])een  already  referred  to,  the  Court 
granted  an  injunction  and  appointed  a  receiver  and  man- 
ager (f?).  No  dissolution  was  expressly  asked  for,  but  the 
whole  object  of  the  suit  evidently  was  to  wind  up  the  com- 
pany, and  have  its  assets  applied  in  liquidation  of  its  liabilities. 

Again,  in  Evans  v.  Coventry  (e),  the  members  of  two 
societies,  or  rather  it  would  seem  of  one  society,  hav- 
ing two  branches  of  *  business,  viz.,  a  loan  branch,  [*547] 
and  an  insurance  branch,  filed  a  bill  for  the  purpose 
of  having-  the  funds  of  the  societies  made  good  bv  the  default- 
ing  directors,  and  of  having  the  accounts  investigated,  the 
affairs  of  the  societies  wound  up  if  necessary,  and  their  assets 
in  the  meantime  protected  l)y  the  appointment  of  a  manager 
and  receiver.  It  was  proved  that  some  of  the  funds  luid 
already  been  made  away  with  b}-  the  secretary ;  and  a  man- 
ager and  receiver  was  a})pointed  to  protect  what  remained 
until  the  hearing  of  the  cause,  upon  the  ground  that  the 
plaintiffs  had  an  interest  in  the  funds  in  question,  and  that 
tliose  funds  were  in  danger  of  being  lost. 

Difference  between  granting  an  injunction  and  appointing  a  re- 
ceiver. —  It  lias  been  already  remarked,  that  in  granting  or 
refusing  an  order  for  a  receiver  the  Court  does  not  act  on  the 
same  principles  as  when  it  grants  or  refuses  an  order  for  an 


(r)  1   K.   &  J.  401,  ante,  pp.  400,  not  appear  very  distinctly  wliat  the 

600.  manager,  as  clistingiiishod    from   the 

(f/)  A  receiver  and  manager  was  receiver,   was   expected  to   do.      The 

appointed  in    this    country,  and    the  Vice-Chancellor   refused    the  motion 

defendant,    who    had     gone    to    tlic  mainly    upon    the    ground    tliat    he 

Brazils  after  the  bill  had  been  filed,  could    not    take    upon    himself    the 

was  appointed  receiver  and  manager  management  of  such    societies,  even 

out  there.  until  the  hearing  of  the  cause.     The 

{(■)  5    De   G.    M.   &   G.   Oil,   re-  Court   of    Appeal  did  not  allude   to 

versing    s.    c.    3  Drew.    75.      It  does  this. 
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injunction  ;  it  Leing  one  thing  to  manage  the  affairs  of  a 
l)artncr.^hip  oneself,  and  another  to  prevent  a  person  who  has 
aheadv  misconducted  himself  from  interfering  further  with 
the  partnership  concerns  (/)•  Another  reason  for  di^awing 
a  distinction  between  an  injunction  and  a  receiver  is,  that 
wliilst  an  injunction  excludes  only  the  person  against  whom 
it  is  granted,  the  appointment  of  a  receiver  excludes  all  the 
partners  from  taking  part  in  the  management  of  the  concern. 
It,  therefore,  does  not  follow  that  because  the  Court  will 
grant  an  injunction,  it  will  also  appoint  a  receiver  ;  nor  that 
because  it  refuses  to  appoint  a  receiver,  it  will  also  decline  to 
interfere  by  injunction  (//). 

Right  to  a  receiver.  —  In  considering  the  right  to  the  ap- 
pointment of  a  receiver  in  actions  for  a  dissolution  or  wind- 
ing up,  it  is  necessary  to  distinguish  cases  in  which  there  is 
a  contest  between  partners,  or  late  partners,  from  those  in 
which  the  contest  is  between  partners  or  late  partners  on  the 
one  side,  and  non-partners  on  the  other. 

1.  As  betw^een  partners,  after  a  dissolution. — Where  one 
partner  seeks  to  have  a  receiver  appointed  against  his  co- 
partners, the  first  thing  to  ascertain  is,  whether  the  partner- 
ship between  them  is  still  subsisting,  or  has  been  already 
dissolved ;  for  if  it  is  still  subsisting  no  receiver  will  be  ap- 
pointed unless  some  special  grounds  for  the  appoint- 
[*548]  ment  *  can  be  shown  (A),  or  unless  it  is  plain  that  an 
order  for  a  dissolution  will  be  made  (i)  ;  whilst  if  the 
partnership  is  already  dissolved,  the  Court  usually  appoints 
a  receiver,  almost  as  a  matter  of  course  (¥).  In  the  case 
supposed,  the  common  property  has  to  be  applied  in  paying 
the  partnership  debts,  and  has  to  be  divided  amongst  the 
partners ;  and  each  partner  has  as  much  right  as  the  others 
to  wind  up  the  partnership  affairs.  Their  position  is,  there- 
fore, essentially  different  from  that  of  mere  co-owners,  be- 

(/)  See  Hall  v.  Hall,  3  Mac.  &  G.  {k)  See  the  last  note,  and  Thom- 

85;  and  ante,  p.  539.  son  v.  Anderson,  9  Eq.  53-3;  Sargant 

(g)  Although    an    injunction   was  v.  Read,  1  Ch.   D.  000,    where   both 

granted,  a   receiver   was   refused,  in  plaintiff  and  defendant  applied  for  a 

Read   v.  Bowers,  4   Bro.  C.  C.  441 ;  receiver.      But   see   per   Lord  Eldon 

Hartz  V.  Schrader,  8  Ves.  317  ;  Hall  in   Harding  v.  Glover,  18  Vcs.  281, 

V.  Hall,  12  Beav.  414,  and  3  Mac.  &  in  which  he  disavowed  the  principle 

G.  79.  that   a   dissolution    was    a    sufficient 

(A)  See  infra,  p.  550.  ground  for  a  receiver. 

(i)  Goodman  v.  Whitcomb,  1  Jac. 
&  W.  592. 
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tween  whom  courts  decline  to  interfere  by  appointing  a  re- 
ceiver, except  under  special  circumstances  (Z). 

2.  As  bet-ween  partners  and  non-partners.  —  When  the  con- 
test as  to  a  receiver  arises  between  a  partner  on  the  one 
hand,  and  the  executors,  administrators,  or  assigns  of  a  late 
co-partner  on  the  other,  tlie  lirst  tiling  to  Ije  considered  is, 
whether  the  person  sought  to  be  excluded  from  interference 
is  a  partner  or  not.  For  whilst  the  Court  is  reluctant  to  ex- 
clude a  partner  from  the  management  of  the  partnership  af- 
fairs, it  will  reacUly  interfere  to  prevent  other  persons  from 
intermeddling  therewith.  The  reason  given  for  this  is,  that 
each  partner  is  at  the  outset  trusted  by  his  co-partners,  and 
has  confidence  reposed  by  them  in  liim ;  and  until  it  can  be 
shown  that  he  ought  not  to  be  allowed  to  take  part  any 
longer  in  the  management  of  the  partnership  affairs,  the 
Court  will  not  interfere  with  liim.  But  tliis  reasoning  has  no 
application  to  persons  who  acquire  an  interest  in  the  partner- 
ship assets  by  events  over  which  the  partners  have  no  con- 
trol, e.(j.^  the  death  or  bankruptcy  of  one  of  the  members  of 
the  firm.  Whilst,  therefore,  even  in  an  action  for  a  dissolu- 
tion, or  winding  up,  a  receiver  will  not  be  granted  against  a 
member  of  the  tirm  at  the  instance  of  the  executors,  admin- 
istrators, or  assigns  of  a  late  partner,  unless  some  special 
fifrounds  for  the  interference  of  the  Court  can  be  es- 
tablished  (in)  ;  it  is  a  matter  *  of  coui'se  to  appoint  a  [*549] 
receiver  where  all  the  partners  are  dead,  and  an  ac- 
tion is  pending  between  their  representatives  (n) ;  or  where 
such  appointment  is  sought  by  a  partner  against  the  repre- 
sentatives of  his  late  co-partner  (o).  Fraser  v.  Kershaw  (jy) 
is  a  good  illustration  of  this  doctrine.  There  one  partner 
had  become  bankrupt ;  the  share  of  the  other  partner  had 
been  taken  in  execution  under  afi.fa.  for  a  separate  debt, 
and  had  been  assigned  to  his  creditor  by  the  sheriff.  The 
creditor,  as  the  assignee  from  the  sheriff  of  all  the  share  and 


(/)  See  ante,  p.  56  et  seq.  unless    under   very    special    circum- 

(m)  Collins  r.  Young,  1  Macqucen,  stances.     Horrell  r.   Witts,  L.   11.    1 

385,  and  see   Harding  r.  Glover,  18  Pr.  &  Div.  103. 

Ves.  281 ;    Kershaw    v.  Matthews,    2  («)   Philips    v.    Atkinson,   2    Bro. 

Kuss.  62;    Kennedy   r.  Lee,   ■>    Mer.  C.  C.  272. 

448 ;  Lawson  r.  Morgan,  1  Price,  303.  (o)  Freeland  v.  Stansfeld,  2  Sm.  & 

For  similar  reasons  the  Court  of  Pro-  G.  479. 

bate  will  not  appoint  a  receiver  pen-  {p)  2  K.  &,  J.  496. 

ilente  lite  against  a  surviving  partner 
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intere."=;t  of  the  noii-Lankriipt  partner,  claimed  the  right  of 
Avinding  up  the  affairs  of  tlie  partnership,  and  to  exclude  the 
assio-nees  of  the  bankrupt  partner  from  interfering.  But  on 
a  bill  filed  by  them  against  the  judgment  creditor,  the  Court 
granted  an  injunction,  and  appointed  a  receiver,  holding  that 
the  right  of  the  non-bankrupt  partner  to  wind  up  the  affairs 
of  the  partnership  was  personal  to  himself,  and  was  incapable 
of  transfer,  and  did  not,  therefore,  pass  with  his  share  and 
interest  in  the  partnership  assets  (g). 

Influence  of  the  number  of  partners  on  the  appointment  of  a 
receiver.  —  In  those  cases  in  which  special  grounds  for  the 
appointment  of  a  receiver  must  be  shown,  it  follows  that  in  a 
firm  of  several  members  there  is  more  difficulty  in  obtaining 
a  receiver  than  in  a  firm  of  two.  For  the  appointment  of 
a  receiver,  operating  in  fact  as  an  injunction  against  all  the 
members,  there  must  be  some  ground  for  excluding  all  who 
oppose  the  application.  If  the  object  is  to  exclude  some  or 
one  only  from  intermeddling,  the  appropriate  remedy  is 
rather  by  an  injunction  than  by  a  receiver  (r). 

Defendant  now  entitled  to  a  receiver.  —  Before  the  judica- 
ture acts  it  was  not  the  practice  to  appoint  a  receiver  at 
[*550]  the  instance  of  a  defendant  before  decree  (s).  If  *he 
desired  to  apply  for  a  receiver  before  decree,  he  had 
to  file  a  cross  bill.     But  this  is  now  unnecessary  (f). 

Grounds  for  the  appointment  of  a  receiver  against  a  partner.  — 
The  grounds  on  which  the  Court  is  usually  asked  to  apjDoint 
a  receiver  before  dissolution,  are  either  because,  by  agree- 
ment, the  partners  have  divested  themselves  more  or  less  of 
their  right  to  wind  up  the  affairs  of  the  concern  ;  or  because, 
by  misconduct,  the  right  of  personal  intervention  has  been 
forfeited,  and  the  partnership  funds  are  in  danger  of  being 
lost. 

Agreement.  —  As  an  illustration  of  an  appointment  of  a 
receiver,  grounded  on  an  express  agreement,  reference  may 
be  made  to  Davis  v.  Amer  (m).     There  the  plaintiff  and  the 

(7)  See,  too,  Candler  v.  Candler,  (t)  See  Ord.  xix.  r.  3,  and  Ord.  1. 

Jac.     22.5,    where     a     receiver     was  r.  6.     Sargant  r.  Read,  1  Ch.  D.  600. 

granted  against  the  assignee  of  part-  (u)  3  Drew.  64.     See,  too.  Turner 

nership  debts.  v.  Major,   3   Giff.   442,   a   somewhat 

(r)  See  Hall  v.  Hall,  3  Mac.  &  G.  similar  case.     No  receiver,  however, 

79.  appears  to  have  been  appointed.     An 

(s)  Robinson  v.  Hadley,  11  Beav.  injunction  was  sufficient. 
614. 
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defendant,  on  dissolving  partnership,  appointed  a  stranger  to 
get  in  the  assets  of  the  lirni,  and  agreed  not  to  interfere  with 
liini.  After  this  agreement  had  been  partially  acted  on,  one 
of  the  partners  died,  and  di.sputes  arising  between  the  exec- 
ntors  of  the  deceased  partner  and  the  surviving  partner,  the 
latter  proceeded  to  get  in  the  debts  of  the  firm,  in  violation 
of  the  agreement.  On  a  bill  filed  by  the  executors  of  the 
deceased  partner  for  an  account,  and  for  an  injunction  and 
a  receiver,  the  Court,  on  motion,  appointed  a  receiver,  but 
declined  to  grant  an  express  injunction,  on  the  ground  that 
there  was  no  sufticient  impropriety  of  conduct  on  the  part 
of  the  defendant  to  render  such  an  order  necessary  (x). 

Misconduct.  —  With  respect  to  misconduct,  the  observations 
which  have  been  already  made  on  this  head,  when  speaking 
of  injunctions,  might  be  here  repeated  (j/).  If  the  partner- 
ship is  not  yet  dissolved  (z),  there  must  be  something  more 
than  a  partnership  squabble ;  the  due  winding  up  of  the  af- 
fairs of  the  concern  must  be  endangered  to  induce  the  Court 
to  appoint  a  receiver  of  its  assets ;  and  non-co-operation  of 
one  partner,  whereby  the  Avhole  responsibility  of  management 
is  thrown  on  his  co-partner,  is  not  sufficient  («). 

*  Receiver  appointed.  —  Where,  however,  a  partner  [*551] 
has  so  misconducted  himself  as  to  show  that  he  is  no 
longer  to  be  trusted,  as,  for  example,  if  one  partner  colludes 
wath  the  debtors  of  the  firm,  and  allows  them  to  delay  paying 
their  debts  (5) ;  or  carries  on  trade  on  his  own  account  with 
the  partnership  property  (c)  ;  or,  the  partnership  property 
being  abroad,  runs  off  in  order  to  do  what  he  likes  with  it 
there  (cZ)  ;  or,  if  a  surviving  partner  insists  on  carrying  on 
the  business,  and  employing  therein  the  a,ssets  of  his  deceased 
partner  ((^)  ;  or  if  there  is  sucli  mis-management  as  endangers 
the  whole  concern  (/")  ;  or  if  the  persons  having  the  control 
of  the  ])artnersliip  assets  have  already  made  away  with  some 

(x)  See  ante,  p.  539,  note  (c).  (f)  Harding    r.    Glover,    18   Vos. 

(y)  Ante,  p.  54o.  281. 

(:)  See  ante,  p.  548,  as  to  dissolved  (d)  Sheppard  c.  Oxenford,  1   K.  & 

partnersliips.  J.  491. 

(a)  See  Roberts  r.  Ebcrhardt,  Kay,  (e)  Madgwick  r.  Wimble,  G  Beav. 

148,  and  Kowe  r.  Wood,  2   J.  &  W.  495. 

55t),  where   one   partner  declined  to  (/)  See  De  Tastet  r.  Bordieu,  cited 

advance    more    money    to    work     a  in  a  note  in  2  Bro.  C.  C.  272  ;  but  see 

mine.  Const  v.  Harris,  T.  &  K.  524. 

{b)  Estwick  v.  Conningsby,  1  Vern. 
118. 
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of  them  (//)  ;  in  all  these  cases  the  Court  will  interfere  by- 
appointing  a  receiver  (A). 

Effect  of  fraud  by  a  partner. — Again,  the  reluctance  of  the 
Court  in  appointing  a  receiver  against  a  partner,  being  based 
on  the  conlidence  originally  reposed  in  him,  that  reluctance 
disappears  if  it  can  be  shown  that  such  confidence  was  origin- 
ally misplaced.^  Therefore,  where  a  defendant,  by  false  and 
fraudulent  representations,  induced  the  plaintiff  to  enter  into 
partnership  with  him,  and  the  plaintiff  soon  afterwards  filed 
a  bill,  praying  that  the  partnership  might  be  declared  void, 
and  for  a  receiver,  the  Court  on  motion  ordered  that  a  re- 
ceiver should  be  appointed  (t). 

Effect  of  excluding  a  partner.  —  Moreover,  even  although 
there  be  no  misconduct  jeopardising  the  partnership  assets, 
the  Court  will  appoint  a  receiver  if  the  defendant  wrong- 
fully excludes  his  co-partner  from  the  management  of  the 
partnership  affairs  (^).  This  doctrine  is  acted  on  where 
the  defendant  unsuccessfully  contends  that  the  plaintiff  is 
not  a  partner  (^),  or  that  he  has  no  interest  in  the  partner- 
ship assets  (w). 
[*552]  *  Disputed  partnership.  —  Where  a  partnership  is 
alleged  on  the  one  side  and  denied  on  the  other,  and 
a  motion  is  made  for  a  receiver,  the  Court  usually  declines 
to  appoint  a  receiver  until  that  question  is  determined  (w). 

Illegality  of  partnership.  —  Some  difficulty  occurs  where  the 
defendant  relies  on  the  illegality  as  a  defence  to  the  action 
against  him.  If  the  illegality  is  established,  the  Court  can- 
not, it  is  conceived,  interfere.  But  if  a  receiver  is  applied 
for  before  the  trial  of  the  action,  and  the  Court  is  not  satis- 
fied that  no  relief  can  ultimately  be  given,  it  will  appoint  a 

ig)  Evans  r.  Coventry,  5  De  G.  M.  assignees    of     a    bankrupt    partner. 

&  G.  911.  See,  too,  Clegg  v.  Fishwick,  1  Mac. 

(A)  See   Smith  v.  Jeyes,  4   Beav.  &  G.  294,  where  the  plaintiff  was  the 

60-3.  administratrix  of  a  deceased  partner. 

((')  See  Ex  parte  Broome,  1  Rose,  (n)  Peacock   (--.  Peacock,  16  Ves. 

69.  49;    Chapman  v.  Beach,   1  J.  &  W. 

(k)  See   Wilson   v.  Greenwood,  1  594;  Fairburn  v.  Pearson,  2  Mac.  & 

Swanst.  481 ;  and  Goodman  v.  Whit-  G.  144.     See  Rock  v.  Matiiews,  2  De 

comb,  1  J.  &  W.  589.  G.  &  Sm.  227,  as  to  the  conclusiveness, 

(/)  Peacock  v.   Peacock,   16   Ves.  upon  a  motion  for  a  receiver,  of  an 

49;  Blakeney  V.  Dufaur,  15  Beav.  40.  answer   denying   the   partnership  al- 

(m)  Wilsonr.  Greenwood,  1  Swanst.  leged  by  the  bill. 
471,  where    the   plaintiffs   were   the 

1  Barnes  v.  Jones,  91  Ind.  161. 
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receiver  to  protect  the  property  pendente  lite,  and  the  cliarac- 
ter  of  the  defence  will  go  far  to  remove  any  scruples  the 
Court  might  otherwise  have  in  interfering.  TIhls,  in  Hale 
V.  Hale  (o),  the  plaintiff  and  the  defendant  had  carried  on 
the  business  of  brewers  for  many  years  in  partnership  to- 
gether. The  plaintiff  filed  a  bill  for  a  dissolution,  and  the 
defendant  then  denied  the  plaintiff's  right  to  any  account  or 
relief  whatever,  on  the  ground  that  the  partnership  was  illegal. 
Having  thus  set  the  plaintiff  at  defiance,  and  claimed  the 
whole  property  himself,  Lord  Langdale,  on  that  ground  alone, 
appointed  a  receiver  and  manager,  although  the  plaintiff  was 
only  a  dormant  partner,  and  the  defendant's  management  of 
the  ])usiness  was  in  no  way  complained  of. 

Receivers  of  mines.  —  In  mining  partnerships  a  receiver  will 
be  appointed  or  refused  upon  the  same  principles  as  in  other 
partnerships.  Accordingly,  if  no  dissolution  or  winding  up 
is  sought,  a  receiver  and  manager  will  not  be  appointed  {])}; 
but  with  a  view  to  a  dissolution  or  winding  up,  a  receiver 
and  manager  will  be  appointed,  if  there  are  any  such  grounds 
for  the  appointment  as  are  sufficient  in  other  cases  (q')  ; 
or  if  the  partners  *  cannot  agree  as  to  the  proper  mode  [*553] 
of  working  the  mines  until  they  are  sold  (r).  In 
Rowe  V.  Wood  (s),  indeed,  a  receiver  was  refused,  although 
one  of  the  partners  excluded  the  other  from  interfering  with 
the  mine ;  but  this  was  a  peculiar  case,  for  the  partner  com- 
plained of  was  not  only  a  partner,  but  also  a  mortgagee  in 
possession,  and  his  mortgage  debt  was  still  unsatisfied. 
Again,  in  Norway  v.  Rowe  (f),  although  the  plaintiff  was  ex- 
cluded, a  receiver  was  refused  on  the  ground  of  his  laches, 
he  having  been  excluded  for  some  time,  and  having  taken  no 
steps  to  assert  his  rights  until  the  mine  proved  profita- 
ble (u). 

(o)  4  Bcav.  300.     See,  too,  Shop-  (r)  Jeffreys  ?•.  Smith,  1  J.  &  W. 

pard    V.    Dxenford,    1    K.    &.    J.   401,  208  ;  Lees  r.  Jones,  0  Jur.  N.  S.  054. 

wliere     a     receiver     was     appointed  In    this    last   case    will    be    found    a 

althou<jli    the    lefjality    of    the    part-  discussion   as    to   what    ought    to   be 

nersliip  was  denied.  done  if  the  mine  is  held  on  a  lease, 

(p)  Roberts    r.    Eberhardt,    Kay,  and  cannot  be   sold  without  the   les- 

148;  and  see  Rowlands  r.  Evans,  and  sor's  consent,  which  is  refused. 
Williams  v.  Rowlands,  30  Bear.  302,  (s)  2  J.  &  W.  553. 

noticed  below.  (t)  10  Ves.  150. 

(q)  Sheppard  r.  Oxenford,  1  K.  &  (h)  See   further    on   this    matter, 

J.  491,  where  there  was  no  prayer  for  ante,  p.  466  et  seq. 
a  dissolution. 
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Lunacy.  —  In  Rowlands  v.  Evans,  and  Williams  v.  Row- 
lands (.r),  it  was  held  that  a  manager  could  not  be  appointed 
to  carry  on  a  mine  for  the  benefit  of  a  lunatic  partner.  The 
Court  ordered  a  sale,  and  appointed  an  interim  manager  only. 
Appointment  of  partner  to  be  receiver.  —  If  the  Court,  on 
being  applied  to  for  the  appointment  of  a  receiver,  thinks 
that  a  proper  case  for  such  appointment  is  made,  and  the 
partner  actually  carrying  on  the  business  has  not  been  guilty 
of  such  misconduct  as  to  have  rendered  it  unsafe  to  trust 
him,  the  Court  generally  appoints  him  receiver  and  manager 
without  salary  (^).  It  is  usual,  however,  to  require  him  to 
give  security  duly  to  manage  the  partnership  affairs,  and  to 
account  for  money  received  by  him  (z).  In  other  cases  the 
appointment  of  a  receiver  is  referred  by  the  judge  to  his 
cliief  clerk,  and  leave  is  frequently  given  for  each  partner  to 
propose  liimself.  A  partner  Avho  is  appointed  receiver  be- 
comes the  officer  of  the  Court,  and  must  act  and  be  respected 
accordingly. 

Order  appointing  receiver.  —  The  order  appointing 
[*554]  a  receiver  usually  directs  the  partners  *  to  deliver  up 
to  him  all  the  effects  of  the  partnership,  and  all  se- 
curities in  their  hands,  for  the  outstanding  personal  estate, 
together  with  all  books  and  papers  relating  thereto.  The 
receiver  is  directed  to  get  in  the  debts  of  the  firm,  and  he  is, 
if  necessary,  empowered  to  bring  actions  with  the  approba- 
tion of  the  judge  ;  he  is  directed  to  pay  the  partnership  debts, 
and  to  pass  his  accounts,  and  to  pay  balances  in  his  hands 
into  court  (a). 

With  respect  to  the  partnership  books  and  papers,  an  order 
for  their  delivery  will  not  be  made  if  there  is  no  necessity 
for  it,  or  if  it  would  occasion  inconvenience.  For  example, 
in  Dacie  v.  John  (i),  the  Court  declined  to  order  a  solicitor, 
who  was  the  managing  partner  of  a  firm,  to  deliver  up  its 


(x)  .30  Beav.  .302.  (r)  See  the  previous  note. 

(y)  This  was   done   in   Wilson  v.  (a)  See  forms  of  order  in  Seton 

Greenwood,  1  Swanst.  471 ;  Biakeney  on   Decrees,   414,   ed.   4;    Wilson   r. 

f.  Dufaur,  15  Beav.  40.     See  Sargant  Greenwood,  1  Swanst.  484;  Whitley 

V.  Read,  1  Ch.  D.  600,  where  one  of  v.  Lowe,  1  Jur.  N.  S.  815.     The  re- 

the   plaintiffs,  being   senior   partner,  ceiver    here   was   appointed   witliout 

had  liberty   to   propose   himself,  al-  opposition ;    see    4    Jur.   N.    S.   197, 

though  it  was  urged  that  he  would  s.  c. 

thereby  obtain  an  unfair  advantage  (b)  McClel.  206. 
as  regarded  the  good-will. 
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books  and  doeiiments  to  the  receiver:  for  the  receiver  had 
free  access  to  theiu  all,  and  nothing  more  was  considered 
necessary. 

Interfering  with  receiver.  —  A  receiver  is  an  officer  of  the 
Court,  and  any  inttTlerence  with  liim,  or  with  property 
under  his  protection,  amounts  to  a  contempt  of  Court,  and  is 
punishable  accordingly  ((•)•  If  ^  judgment  creditor  desires 
to  levy  execution  on  property  in  the  custody  of  the  receiver, 
special  application  should  be  made  to  the  Court  in  the  action 
in  which  the  receiver  was  appointed,  and  the  Court  will 
direct  the  receiver  to  pay  the  judgment  debt  or  make  such 
other  order  as  may  be  just  (c?). 


*  4.    Of  the  sale  of  partnerslnp  property   under   the  [*555] 
order  of  the   Court. 

Conversion  of  partnership  property.  —  It  has  been  already 
seen,  that  in  the  absence  of  a  special  agreement  to  the  con- 
trary, the  right  of  each  partner  (^e')  on  a  dissolution,  is  to 
have  the  partnership  property  converted  into  money  by  a 
sale  (/)  :  even  although  a  sale  may  not  be  necessary  for  the 
payment  of  debts  (//).  This  mode  of  ascertaining  the  value  of 
the  partnership  effects  is  adopted  by  Courts,  unless  some 
other  course  can  be  followed  consistently  with  the  agreement 
between  the  partners. 

(0  Sec   Lane    r.    Sterne,   3    Gift.  profits   has   no   right   to   have   them 

620,  whore  a  sheriff   seized  partner-  ascertained  by  a  sale.     See  Rishton 

ship   property    in    the    custody    of  a  r.    Grissell,   5   Eq.   320;    Walker    v. 

receiver ;    Ilelmore  v.  Smith  (No.  2),  Ilirsch,    27  Ch.    D.  4G0.     Pawsey   v. 

35  Ch.  D.  449,  where  the  interference  Armstrong,  18  Ch.  D.  G98,  went  too 

was    by    advertisement.      When    an  far.     See  the  last  case, 

order  for  a  receiver  is  made,  a  person  (/)  Burdon  '•.  Barkus,  3  Giff.  412, 

is   sometimes    immediately    put    into  and  on  appeal,  4  De  G.  F.  &  J.  42, 

possession  ;    but  until  he  is  actually  where  a  purchase  by  one  partner  at  a 

approved    as  receiver  by  the  Court,  valuation  was  insisted  on;  Rowlands 

Btrangers  to  the  action  in  which  he  >\  Evans,  and  Williams  r.  Rowlands, 

is  appointed  are  not  guilty  of   con-  30  Beav.  302,  a  case  of  lunacy.     See, 

tempt    of    court    if     they    interfere  also,    Crawshay   >•.    Collins,    15    Ves. 

with  him.     See  Defries   r.   Creed,   6  227;   Crawshay  <•.  Maule,  1    Swanst. 

N.  R.  17.  405;    Featherstonhaugh  /•.    Fenwick, 

{d)  Kewney  v.  Attrill,  34  Ch.  D.  17  Ves.  208;  Hale  v.    Hale,  4  Buav. 

345.     See,  as  to  interpleader   at   the  375.     See  infra,  p.   558,   as  to  unsal- 

instance  of  the  sheriff,  ante,  pp.  358,  able  assets  and  pending  contracts, 

note  {q),  and  3(i2.  (g)  See   Wild   v.  Milne,  2G  Beav. 

(e)  A  person  paid  bv  a  share  of  504. 

629 


*556  ACTIONS   BETWEEN    PARTNERS.  [III.  Cii.  10.  S.  G. 

Agreements  to  avoid  sale  -which  cannot  be  carried  out.  — - 
And  even  w  here  tlie  partners  have  provided  that  their  shares 
shall  be  ascertained  in  some  other  way,  still,  if  owing  to  any 
cireunistance  their  agreement  in  this  respect  cannot  be  car- 
ried out,  or  if  their  agreement  does  not  extend  to  the  event 
wliich  lias  in  fact  arisen,  realisation  of  the  property  by  a  sale 
is  the  only  alternative  which  a  Court  can  adopt  (7i).^ 

Agreement  for  equal  division.  —  Thus  in  Cook  V.  CoUing- 
ridge  (z),  where  the  partners  had  agreed  that  on  the  expira- 
tion of  the  partnership  the  stock  in  trade  should  be  divided 
between  the  partners,  it  was  held  that  as  tliis  could  not  be 
literally  carried  into  effect,  there  must  be  a  sale  and  a  divis- 
ion of  the  proceeds. 

Agreement  to  take  at  valuation.  —  So,  if  on  the  death  of  a 
partner  an  option  is  given  to  a  third  party,  e.g.,  his  son  or 
executor,  to  take  his  share  at  a  valuation,  and  this  is  not 
done,  a  sale  will  be  ordered  (Ar).  Again,  in  a  case  where 
the  articles  had  provided  that  on  a  dissolution  by 
[*556]  *  the  death  of  a  partner  his  share  should  be  taken  by 
the  survivors  at  a  valuation,  and  they  had  afterwards 
agreed  that  in  the  event  of  a  dissolution  by  bankrviptcy,  the 
same  course  should  be  followed  as  in  the  event  of  a  dissolu- 
tion by  death,  it  was  held  that  this  last  agreement  not  being 
under  the  circumstances  binding  on  the  assignees,  the  part- 
nership property  and  effects  ought  to  be  sold  (Z). 

On  the  other  hand,  if  the  articles  of  partnership  can  be 
carried  out  in  their  spirit,  and  if  a  sale  is  inconsistent  with 
them,  then  the  rule  in  question  will  not  apply,  as  for  example 
in   those    cases  already  noticed  (m),  in   which  it  has  been 

(h)  But  see  Syers  v.  Syers,  1  App.  62 ;    and    Madgwick    v.    Wimble,    6 

Ca.  174,  infra,  p.  556.  Beav.  495. 

(i)  Jac.   607,   and   see   Rigden   v.  (/)  Wilson  v.  Greenwood,  1  Swanst. 

Pierce,  6  Madd.  .353.  471. 

(k)  See  Downs   v.   Collins,  6    Ha.  (m)  See  ante,  p.  429  et  seq. 

418;   Kershaw  v.  Matthews,  2  Iluss. 

^  Assets  must  he  turned  into  an  available  and  distributable  shape,  and 
unless  some  stipulation  between  the  partners  provide  for  specific  division 
of  the  assets,  which  the  court  will  enforce  when  practicable,  a  sale  will  be 
ordered.  Moore  v.  Huntington,  17  Wall.  417,  21  L.  ed.  642;  Briges  v.  Sperry, 
95  U.  S.  401,  24  L.  ed.  .300;  Shearer  r.  Shearer,  98  Mass.  107;  Freeman  r. 
Freeman,  1-36  Mass.  260;  Sigourney  r.  Munn,  7  Conn.  .324;  Tarboll  r.  West, 
86  X.  Y.  280;  Olcott  v.  Wing,  4  McLean,  15  ;  Rhodes  v.  Williams,  12  Nev.  20  ; 
Mitchell  V.  Brown,  7  (Vict.)  L.  R.  Eq.  55.  But  see  Pierce  r.  Covert,  39  Wis. 
252;  Colehour  v.  Coolbaugh,  81  111.  29;  Leach  v.  Leach,  18  Pick.  68. 
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agreed  that  a  deceased  partner's  share  shall  be  ascertained 
by  valuation,  or  from  the  last  signed  account.  Moreover,  in 
Syers  v.  Syers  (w),  it  was  held  by  the  House  of  Lords  that 
in  the  case  then  before  it,  the  Court  could,  in  its  discretion, 
either  order  the  sale  of  the  undertaking  as  a  going  concern 
or  approve  of  the  purchase  by  one  partner  of  the  share  of 
his  e()-j)artner  ()i). 

No  sale  "where   there   is   an   agreement   to   the   contrary  ^v^hich 

can  be  acted  on.  —  The  rule  as  to  selling  partnership  property 
is  merely  adopted  in  order  that  justice  may  be  done  to  all 
parties,  when  no  other  course  has  been  or  can  be  agreed 
upon.  It  is  not  an  arbitrary  rule,  inflexibly  applied  in  all 
cases  whether  it  is  necessary  or  not;  and  although,  if  one 
partner  or  his  representatives  insist  on  a  sale,  the  Court 
may  not  be  able  to  refuse  to  enforce  that  right  (o),  still 
the  Court  is  always  inclined  to  accede  to  any  other  mode 
of  settlement  which  may  be  fair  and  just  between  the 
partners. 

Sale  not  decreed  although  one  partner  -was  lunatic ;  Leaf  i'. 
Coles.  —  In  a  case  where  one  partner  had  l^ecome  lunatic, 
and  a  decree  for  a  dissolution  had  been  obtained  on  that 
ground,  and  an  offer  was  made  by  the  other  partners  to  pay 
a  sum  of  money  as  the  lunatic's  share,  the  Court  referred  it 
to  the  ]\Iaster  to  inquire  whether  it  would  be  for  the  benetit 
of  the  lunatic  that  such  offer  should  be  accepted;  and  on 
the  Master  reporting  in  the  afhrmative,  the  Court 
ordered  that  the  offer  *  should  be  accepted,  thereby  [*o5T] 
dispensing  with  a  sale  and  winding  up  in  the  ordi- 
nary way  (jp).  So,  if  one  partner  is  an  infant,  and  it  ap- 
pears that  it  will  be  for  his  benefit  that  the  whole  property 
shall  be  sold  to  one  or  more  of  the  partners  who  are  desirous 
of  buying  it,  and  the  other  partners  consent,  the  Court  will 
sanction  a  sale  accordingly  {q^.  But  although  it  may  be  for 
the  benetit  of  an  infant  or  lunatic  partner  that  his  share 

(h)  1  App.  Ca.  174.     The  agree-  (o)  Wild  r.  Milne,  26   Bear.  504, 

nient  between  the  partners  was  pro-  and    Rowlands    v.    Evans,   30    Bcav. 

bably  not  intended  to  create  a  part-  302. 

nership  but  a  loan  (see  ante,  book  i.  (;>)  Leaf  r.  Coles,  1  De  G.  «.^   M. 

ch.    1,   §   2);    and   qu.   whether   the  G.  171.     See,  too.  Prentice   r.  Pnii- 

discretion    alluded    to   exists    in    all  tice,  10  Ha.  App.  22. 
cases  ?     But  why  should  it  not  ?    its  (7)  Crawshay  v.  Maule,  1  Swanst. 

exercise  would  often  be  most  bene-  530. 
filial. 
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should  be  sold,  yet  if  the  other  partners  insist  on  the  sale  of 
the  "whole  property  they  are  entitled  to  such  a  sale  (r). 

Mining  partnership.  —  Co-owners  of  land,  whether  mineral 
or  not,  are  entitled  to  a  partition  and  not  a  sale,  except  in 
the  eases  specified  in  the  Partition  Acts,  1868  and  1876 :  and 
even  although  they  may  be  partners  in  the  profits  arising 
from  the  land,  still  if  the  land  itself  is  not  j)artnership  prop- 
erty, one  co-owner  is  not  entitled  to  have  it  sold  against  the 
wishes  of  the  others,  except  under  those  statutes  (s).  But 
if  land  or  a  mine  is  partnership  property,  the  right  of  each 
partner  is  to  have  it  sold ;  and  a  partition  can  only  be 
decreed  by  consent  (0-^ 

Mode  of  selling.  —  The  sale  to  which  each  partner  has  a 
right  is  a  sale  to  the  highest  bidder  (;/).  But  with  a  view  to 
do  as  little  injustice  as  possible,  when  the  Court  orders  a 
sale  it  will,  if  necessary,  direct  an  inquiry  as  to  the  proper 
mode  of  selling  (a;) ;  and  whether  it  will  be  for  the  benefit 
of  all  parties  that  there  should  be  an  immediate  sale,  or  that 
the  concern  should  be  carried  on  for  the  purpose  only  of 
winding  up  its  affairs :  and  if  the  latter  is  the  case, 
[*558]  the  Court  will  give  any  of  the  parties  *  liberty  to 
propose  himself  as  manager  until  a  sale  (?/).  In 
Rowlands  v.  Evans  (3),  partnership  property  was  ordered  to 
be  sold,  as  a  going  concern,  by  a  disinterested  person,  with 
liberty  to  all  pailies  to  bid ;  and  an  interim  receiver  and 
manager  was  appointed. 

Conduct  of  sale  and  leave  to  bid.  —  The  Court  is  extremely 
reluctant  to  give  parties  who  have    the  conduct   of  a  sale 

(r)  Rowlands  v.  Evans,  anil  Wil-  Barkus,  4  De  G.  F.  &  J.  42,  and  other 

liams  V.  Rowlands,  30  Beav.  302.  cases  cited  ante,  p.  555,  note  (/). 

(s)  See  ante,  p.  50.  (jr)  As  in  Wilson  v.  Greenwood,  1 

(0  Wild  V.  Milne,  26  Beav.  504;  Swanst.  484;    Cook   v.  Collingrldge, 

and  see  Burdon  r.  Barkus,  4  De  G.  Jac.  624.     Sec,  also,  Syers  v.  Syers, 

F.  &  J.  42,  and  Rowlands  v.  Evans,  I    App.   Ca.    174,   where   an   inquiry 

30  Beav.  302.     As  to  mines  not  sal-  was  directed  as  to  the  value  of   the 

aide  without  the  consent  of  the  land-  plaintiff'.?  interest. 
lord,  see  Lees  v.  Jones,  3  Jur.  N.  S.  (y)  Crawshay  v.  Maule,  1  Swanst. 

9.54;    and   as   to  unsalable  but  valu-  429;    Waters   v.   Taylor,   2   V.  &  B. 

able  assets,  infra,  note  (J).  .306.     See,   too,   Wilde   v.    Milne,  26 

fu)  No  partner  has  a  right  to  buy  Beav.  504. 
or  to  compel  his  co-partners  to  buy  (z)  Rowlands  ?•.  Evans,  and  Wil- 

at  a  valuation  unless  there   is  some  liams  v.  Rowlands,  30  Beav.  302.     So 

agreement  to  that  effect,  Burdon  v.  in  Pawsey  v.  Armstrong,  18  Ch.  D. 

698. 

1  See  Briges  v.  Sperry,  95  U.  S.  401,  24  L.  ed.  390. 
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liberty  to  l)i(l  at  it ;  and  the  conduct  of  a  sale  in  an  action 
u.sually  belongs  to  the  plaintiff ;  if,  therefore,  he  desires  to 
bid,  some  arrangement  has  generally  to  be  made  respecting 
the  conduct  of  the  sale.  Other  parties  interested  have 
seldom  any  ditliculty  in  obtaining  lilx-rty  to  l)id(a).  Where 
the  Court  has  given  the  conduct  of  the  sale  to  any  person, 
the  Court  will  iKtt  allow  him  to  be  interfered  with  (6). 

Sale  of  good-will.  —  In  selling  the  good-will  of  a  going 
concern,  the  Ijook  debts  and  business  ought  to  be  sold  in  one 
lot,  and  the  purchaser  ought  to  be  informed,  if  the  facts  be 
so,  that  the  sellers  are  entitled  to  carry  on  business  in  com- 
petition with  him  (<'). 

Unsalable  but  valuable  assets.  —  If  one  of  the  partners 
holds  an  appointment  which  is  not  salable,  but  the  profits 
of  which  are  by  agreement  to  be  accounted  for  by  him  to 
the  partnership,  the  partner  holding  the  appointment  will  ])e 
debited  with  its  value  ;  for  that  is  the  only  mode  in  which, 
upon  a  dissolution,  such  a  source  of  gain  can  be  dealt 
with  ((/).  The  same  principle  applies  to  other  unsalable 
but  valuable  assets,  to  which  one  partner  has  no  exclusive 

right  co- 
pending contracts.  —  But  if  the  object  of  the  partnership 
is  to  carry  out  a  certain  contract  which  is  unfinished  when 
the  partnership  is  dissolved,  the  Court  will  not  necessarily 
order  the  benefit  of  it  to  be  sold ;  nor  order  the  share  of  a 
partner  in  it  at  the  time  of  dissolution  to  be  ascer- 
tained by  valuation ;  but  will  leave  the  partners  to 
*  complete  the  contract,  and  will  postpone  the  [*559] 
ultimate  account  until  its  completion  (/). 

Sale  before  trial.  —  Although  it  is  not  usual  for  the  Court 
to  direct  a  sale  before  the  trial  of  the  action,  still,  if  circum- 
stances require  it,  an  order  for  a  sale  will  l)e  made  on  motion, 
even  although  the  partnership)  has  not  been  previously  dis- 
solved (//). 

(a)  Sec,  on  this  subject,  Scton  on  urged  that  this  woultl  not  be  fair,  as 

Decrees,  139(5,  od.  4.  they  niigiit  have  to  find  all  the  eapi- 

(t)  Dean  v.  Wilson,  10  Ch.  D.  loG.  tal  to  complete  the  contract. 

(c)  See    Johnson    r.    llolleley,   34  (<j)  Bailey  r.  Ford,   13  Sim.  495; 

Beav.  G3,  and  2  De  G.  J.  Oi  Sm.  446.  Crawshay   v.   Maule.  1    Swanst.  500, 

((/)  See  Smith  r.  Mules.  9  Ila.  572  ;  523,  524,  and  529  ;  Wilson  >:  (Jreen- 

Ambler  >:  Bolton,  14  Eq.  427.  wood,  1  Swanst.  483.     See,  also,  Ilar- 

(e)  Ibid.     Sec  ante,  note  (0-  greaves  r.  Hall,  11  Eq.  415,  the  order 

(/)  See  McClean   >:  Kennard,   9  of  July  22,  18G9. 
Ch.  336,  where  the  surviving  partners 
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SECTION   VII.  — OTIIEK   MISCELLANEOUS   ACTIONS. 
1.    Between  persons  ivlio  have  agreed  to  become  partners. 

Action  on  agreements  for  partnerships.  —  If  a  person  agrees 
to  becoiue  a  partner,  and  he  breaks  his  agreement,  an  action 
for  damages  will  lie  against  him ;  and  any  premium  he  may 
have  agreed  to  pay  may  be  recovered  (Ji)  ;  and  it  is  no  de- 
fence that  the  defendant  has  discovered  that  the  plaintiff  is 
a  person  with  whom  a  partnership  is  undesirable  (i).  So,  if 
a  member  of  a  firm  agrees  to  introduce  a  stranger,  an  action 
lies  at  the  suit  of  the  latter  against  the  former  for  a  breach 
of  this  agreement,  although  it  may  have  been  made  without 
the  knowledge  of  the  other  members  of  the  firm,  and  they 
may  decline  to  recognise  it  (y). 

[*560]  *  2.  Actio7is  between  partners. 

The  Judicature  acts  and  rules  have  materially  altered  the 
law  relating  to  actions  between  partners.  Formerly  no  action 
at  law  could  be  maintained  by  one  partner  against  another 
if  it  in  any  way  involved  taking  a  partnership  account ;  for 
although  the  right  to  an  account  was  a  legal  right,  the  old 
action  of  account,  at  least  between  partners,  had  long  become 
obsolete,  and  courts  of  law  had  no  machinery  enabling  them 
to  do  justice  in  matters  of  account  (^).  Hence  it  became 
settled  that  actions  involving  accounts  between  partners 
could  not  be  sustained.     The  Judicature  acts  and  rules  have, 


(/()  Walker  r.  Harris,  1  Anst.  245 ;  of  fraud  and   dishonesty   towards   a 

Gale    '•.    Leckie,   2   Stark.    107.      In  former  partner. 
Figes  V.  Cutler,  :J  Stark.  N.  V.  C.  139,  {j)  McNeill  v.  Reid,  9  Bing.  68. 

it  was  held  that  an  action  for  breach  (k)  No  instance  of  an  old  common 

of  an  agreement  to  become  a  partner,  law   action    of    account   brought   by 

could  not  be  supported  without  proof  one  partner  against  another,  is  known 

of  the  terms  of  the  intended  partner-  to  the  writer.     The  old  action  of  ac- 

ship.     See,  also.  Morrow  v.  Saunders,  count  is  obsolete,  although  there  have 

1  Brod.  &  Bing.  .'318.     But  see  McNeil  been  a  few  instances  of  it  in  modern 

V.  Reid,  9  Bing.  08.  times  between  tenants  in  common  of 

(i)  Andrews  v.  Garstin,  10  C.  B.  real  property.  See  Baxter  r.  Hozier, 
N.  S.  444,  where  the  defendant  5  Bing.  N.  C.  288 ;  Sturton  r.  Rich- 
pleaded  that  since  the  agreement  ardson,  13  M.  &  W.  17;  Beer  v.  Beer, 
was  entered  into  he  had  discovered  12  C.  B.  00;  Henderson  v.  Eason,  17 
that  the  plaintiff  had  been  guilty  Q.  B.  701 ;  reversing  Eason  v.  Hender- 
son, 12  ib.  980. 
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however,  abuli.shud  tlii.s  rule  ;   and  the  present  state  of  tlio 
law  on  this  subject  appears  to  be  as  follows :  — 

Actions  relating  to  real  property.  —  First  as  regards  real 
property.  —  The  equitable  as  well  as  the  legal  ownership 
must  be  regarded ;  and  no  partner  can  eject  or  expel  his  co- 
partners from  land  in  which  he  may  have  the  legal  estate, 
but  of  which  he  is  a  trustee  for  the  firm,  nor  can  he  main- 
tain an  action  against  his  co-partners  for  coming  on  such 
land.  On  the  other  liand,  they  can  restrain  him  from  ex- 
cluding them  tlierefrom  (T).  Whether  tlie  relation  of  trustee 
and  cestuis  que  trustcnt  exists,  depends  upon  whether  the 
property  is  partnership  property  or  not,  upon  whether  the 
partnership  is  dissolved  or  not,  and  upon  whether,  if  dis- 
solved, the  jjroperty  is  a  partnership  asset  in  which  all  the 
partners  are  still  interested. 

Actions    relating   to  goods.  —  Secondly  as  regards  personal 
property.  —  I'artners  are  tenants  in  common  or  joint  tenants 
of  the  goods  and  chattels  belonging  to  the  firm ;  but 
one  partner  has  no  right  to  take  possession  of  *  them  [*561] 
and  to  exclude  his  co-partners  from  them ;  and  he 
can,  it  is  apprehended,  be  restrained  from  doing  so  (w). 

Actions  for  damages,  &c.  —  Tliirdly^  as  regards  actions  for 
money  demands  or  damages.  —  The  tlu'ee  following  rules  may 
be  taken  as  guides  :  — 

1.  An  action  for  damages  may  be  maintained  by  one  part- 
ner agahist  another  in  all  those  cases  in  which  such  an  ac- 
tion might  have  been  maintained  before  the  Judicature  acts; 
provided  the  action  would  not  have  been  restrained  by  a 
court  of  equity. 

2.  Any  action  which  would  have  been  so  restrained  cannot 
be  supported. 

3.  An  action  may  be  maintained  by  one  partner  against 
another  for  any  money  demand  which  before  the  Judicature 
acts  could  have  been  made  the  subject  of  a  suit  for  an  ac- 
count (ii). 

Practically,  the  important  questions  which  will  arise  under 
the  new  procedure  are  reduced  to  the  following :  — 

(/)  As  to  the  old  law,  see  iufra,  (rn)  As   to   the   old   law,   see   the 

the  note  at  the  end  of  this  section,       note  at  the  end  of  this  section, 
and  as  to  injunctions  in  such  cases,  (n)  A   transfer   to   the   Chancery 

ante,  p.  541.  Division    may    become    necessary    in 

some  of  these  cases.     See  ante,  p.  458. 
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1.  AVhen  can  an  action  be  maintained  between  partners 
without  taking  a  general  account  of  all  the  partnership  deal- 
insfs  and  transactions? 

2.  When  will  such  an  account  be  ordered  without  a  disso- 
lution of  the  firm  ? 

The  second  of  these  questions  has  been  already  consid- 
ered (o).  The  first,  Avhich  has  also  been  alluded  to  (^9), 
can  only  be  answered  generally  by  saying  that  each  case 
must  depend  on  its  own  circumstances,  and  upon  whether 
justice  can  reall}'  be  done  without  taking  such  an  account  (^). 
But  there  appears  to  be  no  reason  why  an  action  should  not 
be  brought  to  have  some  disputed  item  in  an  account  settled, 
and  why  a  declaratory  judgment  should  not  be  pronounced 
settling  that  dispute  without  going  further,  unless  it  should 
become  necessary  to  do  so. 


[*562]    *NOTE  ON  THE  LAW  AS  IT   STOOD  BEFORE   THE   JUDICA- 
TURE ACTS. 

Although  the  law  relating  to  actions  at  law  between  partners  has  been 
completely  altered,  a  summary  of  it  may  still  be  useful  for  reference,  and 
is  accordingly  here  appended. 

When  an  action  would  lie. 

Ejectment  and  trespass  by  one  partner  against  another.  —  First. 
As  regards  real  property.  In  an  action  of  ejectment  a  plea  on  equi- 
table grounds  was  not  allowed  (r).  Hence,  if  a  firm  was  in  the  occu- 
pation of  land,  the  legal  estate  in  which  was  in  one  of  the  part- 
ners only,  he  could  at  law  eject  his  co-partners  (s) ;  and  if  the  firm  had 
been  dissolved  no  notice  to  quit  was  necessary  before  ejectment  (t),  or 
tre.spass  (n),  was  brought  against  them.  The  equitable  doctrine  that  a 
partnership,  although  dissolved,  subsists  for  the  purpose  of  winding  up 
its  affairs,  afforded  no  defence  at  law  to  such  an  action  (x).  If  the  legal 
estate  was  in  all  the  partners,  and  one  partner  actually  excluded  the  others, 
from  the  land  legally  belonging  to  all,  ejectment  would  lie  (y)  ;  and  if  one 
utterly  destroyed  the  common  property,  an  action  for  damages  might  be 


(0)  Ante,  p.  494  et  seq.  Smith  v.  Howth,   10   Ir.   Com.    Law 

(p)  Ibid.  Rep.  125. 

(7)  On   this   liead   the    old    cases  (0  Doe  i:  Bluck,  8  C.  &  P.  464. 

referred   to    infra,   p.   504,    as    illus-  (u)  Benham  r.  Gray,  5  C.  B.  138. 

trating  the  6th  rule,  will  still  be  use-  (j)  See  the  last  case, 

ful.     See,  also,  ante,  p.  404.  (y)  See  Peaceable  v.  Read,  1  East, 

(r)  Neaves  v.  Avery,  16  C.  B.  328.  568  ;   Doe  r.  Horn,  3  M.  &  W.  333, 

(s)  Francis  v,  Doe,  4  M.  &  W.  331 ;  and  5  ib.  564. 
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sustained  (z) ;  but  for  injuries  not  amounting  to  the  utter  exclusion  by 
one  partner  of  the  others,  an  action  it  seems  did  not  lie  (a). 

Trover  by  one  partner  against  another.  —  Secondly.  As  regards  per- 
sonal {)ru[)erty.  It  one  ot"  sevi-iul  joint  tenants,  or  tenants  in  common, 
was  in  exclusive  jiossessiun  of  the  common  property,  he  had  a  right  so  to 
continue  if  he  could,  and  no  action  against  him  would  lie  at  the  suit  of 
his  co-tenant(i).  But  if  one  tenant  in  common  or  joint  tenant  de- 
stroyed (c),  or  as  it  seems  sold  (d),  the  common  property,  he  might  be 
sued  at  law  by  his  co-tenant.^  In  the  case  of  a  sale,  however,  the  pur- 
chaser could  not  be  made  to  restore  the  property,  for  he  at  all  events 
ac(iuired  the  interest  of  the  vendor,  and  became  therefore  tenant  in 
common  with  the  other  owners,  and  could  not  be  sued  by  them  at 
law  (e). 

♦Trover  after  division  of  property.  —  If,  on  a  dissolution  [*563] 
of  partnership,  the  partnersliij>  property  had  been  divided  in  specie 
amongst  the  partners,  each  might  recover  what  had  been  allotted  to  him, 
for  as  to  that  he  had  become  sole  owner  (/)  ;  and  if  the  dissolution  and 
the  division  of  the  property  were  made  by  deed,  each  partner  was  pre- 
cluded from  denying  that  any  division  had  in  fact  been  made,  or  that 
the  previously  existing  tenancy  in  common  had  not  been  determined, 
and  each  therefore  was  entitled  to  recover  what  the  deed  declared  to  be 
his  (fi). 

Action  for  breach  of  express  contract  by  one  partner  against 
another. —  Thirdly.  An  action  for  damages  for  the  breach  of  an  express 
agreement  entered  into  by  one  partner  with  another  would  lie,  if  the 
damages  when  recovered  would  have  belonged  to  the  plaintiff  alone. 
Thus  where  a  partner  retired,  and  he  covenanted  with  his  co-partners 
not  to  carry  on  business  within  certain  limits,  or  they  covenanted  to 
indenmify  him  against  the  debts  of  the  firm,  actions  for  damages  occa- 
sioned by  breaches  of  these  covenants  would  clearly  lie  Qi).  So,  if  a 
partnership  was  entered  into  for  a  definite  time,  and  one  partner  was 


(z)  See  Cubitt  v.  Porter,  8  B.  &  395;    Williams    r.   Barton,   3    Bing. 

C.  257;    Stedman  v.   Smith,  8  E.  &  139. 

B.  1.  (p)  Fox    V.    Hanbury,    Cowp.  445, 

(d)  But  .see  Martyn  r.  Knowllys,  and  other  cases  of  that  class. 

8  T.  R.  146 ;  Stedman  r.  Smith,  8  E.  (/)  Sec  Jackson  v.  Stopherd,  2  Cr. 

&  B.  1.  &  M.  3(31 ;   and  Wiles  v.  Woodwaril, 

(6)   See   2   Wms.   Saund.   47,   o. ;  5  Ex.  557. 

Foster    i-.    Crabb,    12     C.    B.    136 ;  {g)  Ibid. 

Holliday  r.    Camsill,    1    T.   K.  658;  (/i)  Leighton  r.  Wales,  3  M.  &  W. 

Fennings  r.  Greiiville,  1  Taunt.  241.  545;    White  v.  Ansdell,  Tyr.  &  Gr. 

(r)  Barnardiston  i-.Chai)nian,  cited  785.      Barker   v.  Allen,    5    H.    vSc    X. 

in  4  East,  121,  and  Bull.  X.  P.  34-5 ;  61,    is    an    instance    of    a    successful 

2  Wms.  Saund.  47,  o.  action     by     a     shareholder     against 

(rf)    Mayhew  v.  Herrick,  7   C.  B.  directors  wlio  Iiad  agreed  to   indem- 

247 ;  Barton  v.  Williams,  5  B.  &  A.  nify    him    against   calls.      See,    too, 

Haddon  r.  Avers,  1  E.  &  E.  118. 

1  Goell  V.  Morse,  126  Mass.  480 ;  Crosby  v.  McDermitt,  7  Cal.  146  ;  Adams 
r.  Kable,  6  B.  Mon.  384. 
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turned  o\it  by  his  copartners  before  that  time  had  expired,  he  could  sue 
them  for  this  breach  by  them  of  their  agreement,  and  recover  damages 
for  the  injury  he  had  sustained  (i)  ;  so  an  action  might  be  maintained 
for  not  rendering  accounts  and  dividing  profits  (k)  ;  for  a  penalty  stipu- 
lated to  be  paid  in  case  of  a  breach  of  agreement  (/)  ;  for  I'ent  covenanted 
to  be  paid  (»0>  ^o^  ^*^^  indemnifying  the  plaintiff  against  a  debt  (?;)  ; 
for  not  putting  the  plaintiff  in  funds  to  enable  him  to  defray  expenses  as 
agreed  (n). 

Action  for  not  furnishing  capital.  —  Fnnrthhj.  If  a  person  agreed 
to  become  a  partner  with  others  and  to  furnish  a  certain  amount  of  capi- 
tal, and  he  made  default,  they  could  sue  him  at  law  for  damages,  although 
he  as  well  as  they  were  to  have  had  an  interest  in  what  he  undertook  lo 

furnish  (/)). 
[*564]  *Ijoan  by  one  partner  of  sum  to  be  brought  in  by  the 
other.  —  It  followed  from  the  above  that  if  A.  aiid  B.  agreed  to 
become  partners,  and  each  agreed  to  furnish  a  certain  amount  of  capital, 
and  A.  lent  B.  the  amount  B.  was  to  contribiite,  this  loan  constituted  a 
debt  for  which  an  action  by  A.  against  B.  would  lie,  although  they  may 
actually  have  become  partners  {q). 

Action  for  not  contributing  to  expenses.  —  And  it  also  followed 
that,  if  partners  agreed  to  contribute  capital  from  time  to  time  to  meet 
exjienses,  as  occasion  might  require,  and  one  of  them  was  compelled  to 
pay  the  whole  of  the  expenses  for  which  all  were  liable,  he  could  sue  his 
co-partners  for  what  they  ought  to  have  contributed,  according  to  their 
agreement  (r). 

Action  by  one  partner  against  another  for  matters  uncon- 
nected -with  the  partnership  accounts.  —  Fifthb).  One  partner  might 
maintain  an  action  for  damages  in  respect  of  a  demand  which  had  either 
nothing  to  clo  with  the  partnership  business,  or,  if  entangled  in  it,  was 


(i)  See  Greenham  v.  Gray,  4  Ir.  with    reference    to    an    opinion    ex- 

Com.  Law  Rep.  501.  pressed  by  Lord  Ellenborough,  that 

(Jc)  Owston  r.  Ogle,  13  East,  538;  no      partnership     existed      between 

and  see  Stavers  v.  Curling,  3  Bing.  Robertson  and  the   plaintiff,   except 

N.  C.  355.  as    regards    third    parties.       Having 

(/)  Radenhurst  v.  Bates,  3  Bing.  regard   to   the   decisions   relating  to 

463.  partnerships  in  profits,   it  is  difficult 

(m)  Bedford    v.  Brutton,  1    Bing.  to   assent    to    tliis    opinion  ;   but    the 

N.  C.  399.  case  was  unlmi)eacliabIo   as  regards 

(n)  Want  v.  Reece,  1  Bing.  18.  the  point  before   the  court,  viz.,  the 

(o)  Brown  v.  Tapscott,  G  M.  &  W.  right  of  the  plaintitT,  whether  partner 

119.  or  not  witli  Rohcrtson,  to  recover  the 

(p)  Hesketh  v.  Blanchard,  4  East,  price  of  the  meat  for  which  the  plain- 

144;  Venning  v.  Leckie,  13  East,  7;  tiff  had  been  compelled  to  pajr. 
Galev.  Leckie,  2Stark.  107.     Hesketh  (7)  Elgle  v.  Webster,  5  M.  &  W. 

V.  Blanchard  gave  rise  to  much  con-  518 ;  r.r  parte  Notley,  1   Mon.  &  Ayr. 

troversy  (see  in  Stocker  v.  Brockle-  46,  and  3  D.  &  Ch.  367.     See  Jestons 

bank,  3  Mac.  &  G.  265  ;    Rawlinson  v.  Brooke,  Cowp.  793. 
r.  Clarke,  15  M.  &  W.  298 ;  Collycr  (?)  Brown  v.  Tapscott,  6  M.  &  W. 

on  Part.  p.  60),  not  indeed,  with  ref-  119.     See,  also,  French  v.  Styring,  2 

erence  to  the  question  decided,  but  C.  B.  N.  S.  357. 
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only  so  entangled  by  reason  of  the  wrongful  conduct  of  the  defendant. 
Thus  one  iijirtner  \vlio  had  received  iiionev  to  the  use  of  another  might 
be  sued  for  it.  although  he  had  paid  it  to  the  credit  of  the  firm;  for  his 
business  was  to  hand  it  over  to  his  co-partner  (,"!).  So  a  partner  who,  in 
fraud  of  his  co-partners,  had  given  a  note  in  the  name  of  the  firm  for  a 
private  debt  of  his  own,  whereby  his  co-partners  had  been  compelled  to 
pay  such  note,  was  liable  to  them  at  law  for  the  whole  of  what  they  had 
been  compelled  to  pay  (0- 

And  for  matters  not  involving  them.  —  Sixthhj.  One  partner  might 
sue  another  at  law  in  respect  of  a  matter  which,  though  relating  to  the 
partnership  business,  was  separate  and  distinct  from  all  other  matters  in 
question  between  the  partners,  and  could  and  ought  to  be  determined 
without  going  into  the  partner.ship  accounts  (»). 

Action  for  amount  of  valuation ;  for  balance  struck.  —  Thus 
where  a  partnership  had  been  dissolved,  and  it  had  been  agreed  that  one 
partner  should  take  all  the  partnership  property  at  a  valuation,  and  it 
had  been  valued,  and  he  had  taken  it  at  that  valuation,  and  the  values  oit 
the  shares  of  the  other  partners  had  been  ascertained,  they  might  .separ 
rately  sue  him  at  law  for  the  amount  payable  to  them  respectively  (i). 
So,  if  partners  went  through  the  accounts  of  the  partnership,  and  a  final 
balance  was  struck,  and  the  amounts  of  their  shares  were  ascertained, 
and  the  person  by  whom  those  amounts  were  to  be  paid  was  also  ascer- 
tained, an  action  would  lie  against  him  in  respect  of  each  share 
paid  by  him  (x).  *  The  balance,  however,  must  have  been  a  final  [*565] 
balance  to  be  paid,  and  not  a  balance  to  be  carried  over  to  a  fresh 
account  in  continuation  of  that  just  closed.  Therefore,  where  one 
partner  sued  another  for  a  debt  unconnected  with  the  partnership,  the 
defendant  was  not  allowed  to  set  off  a  balance  found  due.to  him  on  the 
partnership  account;  for  it  did  not  appear  that  the  account  which  had 
been  stated  was  a  final  account,  nor  that  the  plaintiff  had  ever  promised 
to  pay  the  balance  which,  on  taking  the  account,  was  found  due  to  the 
defendant  (;/).  In  this  last  case  the  partnership  continued  after  the  bal- 
ance sued  for  was  struck ;  but  if  a  balance  was  struck,  and  was  to  be  paid 
by  one  partner  to  the  other,  it  might  proliably  have  been  sued  for,  not- 
withstanding the  continuance  of  the  partner.ship ;  for,  ex  hypothesi,  it  was 
isolated  and  separated  from  the  general  account  (c). 


(s)  Smith  V.  Barrow,  2  T.  R.  470.  P.  700 ;  Preston  r.  Strutton,  1  Anst. 

(/)  Cross   r.  Cheshire,  7    E.\.   43;  r.U;   Henley  r.  Soper,  8  B.  &  C.  10; 

Osborne  r.  Harper,  5  East,  225.  Rackstraw     v.    Imbcr,     Ilolt,     368; 

(u)  The  Court  of  Chancery  would  Wells  v.  Wells,  1  Ventr.  40. 

not     restrain     such     actions.        See  {y)  Fremont  v.  Coupland,  2  Bing. 

ante,  p.  543.  170.     See,   too,    Lyon    r.    Haynes,    5 

(r)  See  Jackson  r.  Stopherd,2  Cr.  Man.  &  Gr.  504,  where   the  sum  as- 

&  M.  301.  ccrtained  to  be  paj-able  was  subject 

(x)  Morley    r.   Baker,   3    Fos.    &  to  contingent  claims. 

Fin.  146 ;   Moravia   r.  Levy,  2  T.  K.  (r)  Tliis  point  was  raised,  but  not 

483,    note;     Foster    v.    AUanson.    2  decided,  in   Carr  v.   Smith,  5  Q.  B. 

T.  R.  479;  Wray  r.  Milestone,  5  M.  128,  where  the  action  failed,  because 

&  W.  21 ;  Brierly  v.  Cripps,  7  C.  &  the  account  sued  on  had  been  made 
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Action  on  bill  or  uote.  —  Again,  if  one  partner  gave  to  his  co-part- 
ner a  bill  or  note  ^Yllich  was  in  such  a  form  as  to  bind,  not  the  firm,  but 
the  partner  who  gave  it,  he  might  be  sued  by  his  co-partner  thereon, 
whatever  the  state  of  the  accounts  between  the  two  might  be,  and 
although  the  bill  or  note  in  question  had  reference  to  some  partnersliip 
transaction ;  for  by  giving  the  bill  or  note,  the  demand  in  respect  of 
which  it  was  given  was  isolated  from  the  general  partnership  account  (a). 
An  I.  O.  U.  being  evidence  of  an  account  stated,  might  be  sued  upon  by 
one  partner  against  another  accordingly  (J). 

Action  for  rent.  —  Upon  precisely  the  same  principle,  if  a  partner 
leaseil  i)roperty  to  trustees  for  tlie  firm, -and  those  trustees  covenanted  to 
pay  the  rent,  he  might  sue  them  on  that  covenant,  although  he  might,  as 
one  of  the  firm,  be  bound  to  indemnify  the  trustees  against  all  losses 
sustained  by  them  in  that  character,  and  the  trustees  might  themselves 
be  members  of  the  firm ;  for  the  covenant  to  pay  the  rent  constituted  a 
demand  distinct  from  all  others  (c). 

Action  for  money  received  to  plaintiff's  use. — Again,  if  one 
partner  received  money  for  the  use  of  the  firm  in  respect  of  some  trans- 
action separate  and  distinct  from  its  other  business,  and  the  money  thus 
received  ought  to  have  been  divided  without  reference  to  other  matters, 
his  co-partners  might  sue  him  at  law  for  their  shares  of  the  money  in 

question  (d). 
[*566]  *  Action  for  money  placed  in  defendant's  hands  for  a 
particular  purpose.  —  So,  if  one  partner  paid  money  of  his  own 
to  his  co-partner,  in  order  that  it  might  be  applied  by  him  for  some 
specified  partnership  purpose,  and  it  was  received  for  that  purpose  and 
no  other,  and  was  misapplied,  an  action  lay  for  the  recovery  of  such 
money ;  for,  ex  hypothesi,  it  never  was  the  money  of  the  firm,  and  the 
duty  of  the  partner  who  received  that  money  was  either  to  apply  it  as 
agreed,  or  to  return  it  intact  (e). 

Actions  for  money  paid  under  mistake  as  to  accounts.  —  So  a 
purchaser  of  a  partner's  share  at  a  price  calculated  on  the  profits,  could 
recover  the  amount  which  he  had  overpaid  in  ignorance  of  the  real  state 
of  the  accounts  (/). 


out  by  a   non-partner,  and  had  not  (c)  Bedford    ?'.  Brutton,   1    Bing. 

been  assented  to  l)y  the  partners,  and  N.  C.  3!)9.     In  such  a  case,  Iiowever, 

M-as  not  stamped  as  an  award.  a  counter-claim  would  now  be  sot  up, 

(a)  See  Beecham  r.  Smith,  E.  B.  and  liave  to  be  adjusted. 

&  E.  442;  Neale  v.  Turton,  4  Bing.  (d)  See    Graham   v.  Robertson,  2 

151;  Preston  r.  Strutton,  1  Anst.  50;  T.   R.  282.      In    Ex  parte    Dodgson, 

Fox  V.  Frith,  10  M.  &  W.  1.31,  and  Mon.  &  McAr.  445,  it  was  held  that 

Heywood    v.    Watson,    4    Bing.    496.  one  of  two  sub-partners  might  prove 

Compare     Tibaldi     r.    Ellerman,    6  against  the  other's  estate  for  half  of 

Dowl.  &  L.  71.     And  as  to  one  part-  the  profits  roceived  by  him  in  respect 

iier  suing  another  on  a  bill  wliich  he  of   liis   siiare   in   the    principal    firm. 

ha.s  indorsed,  but  not  with  the  inten-  Compare  Bovill  v.  Hammcmd,  6  B.  & 

tion  of  paying  it,  see  Denton  v.  Peters,  C.  149. 

L.  R.  5  Q.  B.  475.  (e)  See  AVright  ?•.  Hunter,  1  East, 

(h)  Graves  v.  Cook,  2  Jur.  N.  S.  20. 

475,  Ex.  (f^  Townsend  c.  Crowdy,  8  C  B. 

N.  S.  477. 
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Actions  on  agreement  to  indemnify.  —  A<,^uii,  if,  in  respect  of  some 
particular  transaction,  one  partner  had  expressly  agreed  to  indemnify 
another,  and  had  not  done  so,  an  action  might  be  brought  by  the  latter 
against  the  former,  ina>smuch  as  the  right  to  be  indemnified  had,  by 
agreement,  been  made  independent  of  all  other  (juestions  between  the 
jiartners  ((/).  Therefore,  where  one  partner  in  liis  own  name  accepted  a 
bill  for  a  partnersliip  debt,  on  the  faith  uf  a  promise  l)y  one  of  the  other 
partners  that  he  would  provide  funds  to  pay  the  bill,  and  the  acceptor 
was  nevertheless  compelled  to  pay  it,  he  was  held  entitled  to  recover  the 
whole  amount  from  the  other  partner  (?i). 

Actions  for  contribution  in  respect  of  a  particular  loss.  — 
Further,  if  some  of  a  number  of  partners  gave  their  promissory  note  for 
better  securing  payment  of  a  debt  owing  by  them  and  their  co-iiartners, 
and  one  of  the  makers  of  the  note  was  compelled  to  pay  the  whole  amount 
of  it,  he  was  entitled  to  sue  each  of  the  other  makers  of  the  note  for  his 
proportion  of  the  sum  so  paid.  For,  in  the  case  supposed,  the  right  to 
contribution  arose  in  respect  of  a  matter  not  involved  in  the  general 
account,  and  did  not  depend  upon  the  circumstance  that  the  makers  of 
the  note  were  partners.  This  was  decided  by  the  Court  of  Exchequer  in 
Sedgwick  v.  Daniell  (i)- 

Actions  for  contribution  when  one  has  paid  more  than  his 
share  of  a  debt  of  the  firm. — However,  the  decisions  did  not  go  the 
length  of  allowing  one  partner  who  had  been  compelled  to  pay  the  whole 
of  a  partnership  debt  to  sue  his  co-partners  at  law  for  contribution,  in 
the  absence  of  special  circumstances  (^•). 

But  if  one  of  several  projectors  of  a  company  was  compelled  to  pay  a 
debt  owing  by  them  all,  he  could  obtain  contribution  from  them  by  an 
action  at  law,  although  there  were  unsettled  accounts  between  him  and 
them  (/). 

*  When  an  action  would  not  lie.  [*567] 

General  rule  that  one  partner  cannot  sue  another  at  law. —  It  is 

clear  from  the  cases  referred  to  in  tlie  last  few  pages,  that  there  was  no 
such  rule  as  that  one  partner  could  not  sue  another  at  law,  in  respect 
of  a  debt  arising  oixt  of  a  partnership  transaction,  and  that  this  circum- 
stance alone  afforded  no  reason  why  an  action  should  not  be  brought 
by  one  partner  against  another  (/«)• 

General  rule  in  respect  of  any  matter  involving  the  partnership 
account.  —  Except,  however,  in  an  action  of  account,  it  was  a  general 
rule  that  between  partners,  whether   they  were  so  in  general  or  for   a 


Ql)  Coffee  r.  Brian,  3   Bing.   54 ;  E.   &   B.   287 ;    Helme   r.    Smith,   7 

see," too,  Wilson  r.  Cutting,  10  Bing.  Bing.   713;  and  Pearson  r.  Skclton, 

436;  Brown  i-.  Tapscott,  G  M.  &  W.  1  M.  &  W.  504  ;  and  compare  Wooley 

110.  7-.  Batte,  2  C.  &  P.  417  ;  Osborne  v. 

(/i)  Coffee  r.  Brian,  3  Ring,  54.  Ilarpur,  1  Smitli,  411. 

(/)   Sedgwick  c.  Diinioll,  2  11.  &  N.  (/)  Batard    '•.    Hawes.  2    E.   &  B. 

319.  287  ;  Bouher  r.  Peplow,  9  C.  B.  493. 

(A)  Sadler  v.  Ni.xon,  5   B.  &  Ad.  (m)  See  Worrall  v.  Grayson,  1  M. 

936.     See,  too,    Batard   r.  llawes,    2  &  W.  166. 
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particular  transaction  only,  no  account  could  be  taken  at  law  (n)  ;  nor 
(except  in  an  action  of  account)  could  one  partner  sue  another  at  law, 
unless  the  cause  of  action  was  so  distinct  from  the  partnership  accounts  *s 
not  to  involve  their  consideration  (o);^  nor  unless  the  plaintiif  if  he 
recovered  would  be  justified  in  keeping  what  he  might  get  without  after- 
wards ha\-ing  to  account  to  his  co-partners  for  any  part  of  it  (j)).  Hence 
one  partner  could  not  sue  another  at  law  for  work  and  labour  done  for 
the  firm,  and  therefore  on  account  as  well  of  the  plaintiff  as  of  the 
defendant  (q)  ;  nor  for  money  had  and  received  for  the  firm,  for  it  must 
be  properly  shared  between  the  parties  to  the  action  (r) ;  nor  for  money 
paid  to  the  use  of  the  defendant,  if  the  question  whether  he  ought  to 


(n)  Bovill  r.  Hammond,  6  B.  &  C.  (p)  Milburn  r.   Codd,  7   B.  &  C. 

151 ;    and  see   Scott  v.  Mcintosh,   2  421  ;    Bedford    v.   Brutton,    1    Bing. 

Camp.  238.  N.  C.  405 ;    Caldicott  v.  Griffiths,  8 

(o)  Ibid. ;  and  see  the  cases  in  the  Ex.  898. 

six  following  notes.     This  rule  was  (q)  Goddard  v.  Hodges,  1  Cr.  &  M. 

held  to  prevent  the  cestui  que  Irust  of  33 ;    Holmes  v.   Higgins,   1    B.  &  C. 

a  partner  from  suing  the  other  part-  74 ;  Milburn  v.  Codd,  7  B.  &  C.  419  ; 

ners.     See  Goddard  v.  Hodges,  1  Cr.  Lucas  v.  Beach,  1  Man.  &  Gr.  417. 

&  M.  33.     Sed  qucere.     The  same  rule  (r)  Bovill  v.  Hammond,  6  B.  &  C. 

would   probably   have    prevented   a  149  ;  Smith  v.  Barrow,  2  T.  R.  476 ; 

person  entitled  to  a  share  of  profits  Fromont  v.   Coupland,  2  Bing.   170. 

from  suing  at   law  for  them   where  See,  too,  Lewis  v.  Edwards,  7  M.  & 

they  had  not  been  ascertained.  W.  300 ;  Thomas   v.  Thomas,  5  Ex. 

28. 

1  In  5ico  V.  Cuyas,  47  Cal.  180,  the  lessor  of  hotel  premises  afterwards 
entered  into  a  partnership  with  the  lessee  to  carry  on  the  hotel.  In  ejectment 
for  non-payment  of  rent,  the  defendant  pleaded  the  partnership,  and  the  plea 
was  sustained.  In  an  action  for  rent  of  the  same  premises,  between  the  same 
parties,  judgment  was  rendered  for  the  defendant.  Pico  r.  Cuyas,  47  Cal.  174. 
See  Allen  ?;.  Anderson,  13  111.  App.  451  ;  Shattuck  v.  Lawson,  10  Gray,  405  ; 
Ross  '•.  Cornell,  45  Cal.  133  ;  Gleason  v.  VanAernam,  9  Ore.  343  ;  Arnold  r. 
Arnold,  90  N.  Y.  580 ;  Capen  c.  Barrows,  1  Gray.  370 ;  Ryder  v.  Wilcox,  103 
Mass.  24;  Phillips  r.  Blatchford,  137  Mass.  510. 

No  action  by  partner  against  co-partner,  respecting  particular  items  of  ac- 
count, until  accounts  of  the  firm  are  finally  adjusted.  Thompson  v.  Lowe,  111 
Ind.  272. 

A  note  by  a  firm  to  one  of  its  members,  may  be  enforced  against  the  firm, 
if  indorsed  to  an  innocent  holder  before  maturity,  regardless  of  the  state  of 
account  of  the  member  to  whom  it  was  made  payable,  but  not  in  hands  of  the 
payee  or  one  who  stands  in  his  place.     Thompson  r.  Lowe,  111  Ind.  272. 

Where  one  person  is  a  member  of  two  firms,  a  bill  in  equity  lies  by  one 
firm  to  recover  an  indebtedness  of  the  other.  Schnebly  r.  Culter,  22  111.  App. 
87.  The  members  of  each  firm  were  not  required  to  look  to  the  common 
partner  for  the  adjustment  of  the  indebtedness. 

Under  Code  in  Colorado,  a  partner,  who  on  dissolution  of  the  firm,  has 
become  the  owner  of  a  partnership  account,  may  sue  thereon  in  his  own  name. 
Walker  l:  Steel,  9  Colo.  .388. 

A  partner  cannot  maintain  an  action  against  his  co-partner  for  an  account- 
ing under  an  agreement  of  partnership  which  has  never  been  complied  with 
by  him,  and  has  never  gone  into  effect.  Davis  v.  Key,  123  U.  S.  79,  31  L. 
ed.  112. 
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repay  it  or  not  turned  on  the  state  of  the  partnership  accounts  (s)  ; 
nor  for  money  lent  to  the  firm  of  wliich  the  plaintiff  was  himself  a  mem- 
ber, for  the  advance  only  formed  an  item  in  the  partnership  account  (/)  ; 
nor  on  a  bill  or  note  drawn,  accei)ted,  or  endorsed  in  such  a  manner  as 
to  bind  the  firm  jointly  and  not  its  members  severally  also,  for  in  such 
a  case  not  only  must  the  plauitiff  as  one  of  the  firm  have  contributed  to 
payment  of  the  instrument,  but  he  ought  also  to  have  been  a 
defendant  to  the  action  («).  For  similar  reasons,  *if  partners  [*.5G8] 
became  indebted  to  a  third  person  who  died,  and  api)ointed  one 
of  them  his  executor,  this  one  could  not  even  as  executor  sue  his  co-part- 
ners for  the  debt  due  to  the  deceased  (x) ;  and  if  there  were  two  firms 
with  a  partner  common  to  both,  one  firm  could  not  sue  the  other  at 
law  (y)  ;  neither  was  there  any  mode  by  which  at  law  one  partner  could 
sue  the  Jinn  or  be  sued  by  it(z).  But  upon  a  joint  and  several  promis- 
sory note,  a  partner  might  be  sued  by  his  co-partners  or  by  a  firm  of 
which  they  wei-e  members  (a). 

Actions  for  recovery  of  partnership  goods.  &c.  —  Again,  as  one 
tenant  in  connnon  of  personalty  could  not  sut-  his  co-tenant  for  the  recov- 
ery of  that  property,  it  follows  that  one  partner  could  not,  by  action  at 
law,  obtain  from  his  co-partner  property  of  the  firm  wTongf  uUy  detained 
by  him  (h). 

Actions  for  improper  sale.  —  It  was  not,  however,  so  clear  that  if 
one  partner  wrongfully  sold  pi'operty  of  the  firm,  his  co-partner  could  not 
sue  him  at  law,  either  for  the  wrongful  conversion  or  for  a  share  of  the 
produce  of  the  sale.  For  although  the  older  decisions  were  opposed  to 
any  such  right  (c),  it  was  held  hi  Mayhew  v.  Herrick  (d),  that  a  sheriff 
who,  under  a  /.  fa.  against  one  partner,  sold  goods  of  the  firm,  was 
answerable  at  law  to  the  assignees  of  the  other  partner  for  one-half  of  the 
proceeds  of  the  sale ;  and  it  was  previously  held,  in  Barton  v.  Williams  (e), 
that  a  sale  by  one  tenant  in  common  of  the  common  property  gave  the 


(s)  Robson  V.  Curtis,  1  Stark.  78.  r.  The  Bank  of  England,  4  M.  &  Cr. 

But  see  Townsend  /•.  Crowdy,  8  C.  B.  171,  172,  per  Lord  Cottenhani. 
N.  S.  477,  noticed  ante,  p.  500.  (n)  See  Beccham  r.  Smith,  E.  B. 

(0  Perring  v.  Hone,    4    Bing.  28  ;  &  E.  442,  and  ante,  p.  565. 
CoUey  V.  Smith,  2  Moo.  &  Rob.  06.  (b)  See    Fox    r.   Hanbury,   Cowp. 

(h)  See   Neale  v.  Turton,  4  Bing.  445.     In  Sharp  r.  Warren,   6  Price, 

149  ;  Mainwaring  r.  Newman,  2  Bos.  131,  it  was,  however,  held    that    the 

&  P.  120;  Teague  r.  Hubbard,  8  B.  steward   of    a   friendly    society   was 

&   C.  :U5,  and  2   Man.   &  Ry.  369  ;  entitled  to  recover,  at  law,  a  box  of 

Tibaldi  v.  EUcrman.  6  Dowl.  &  L.  71.  money  belonging  to  the  society,  but 

(x)  Moffatt  r.  Van  Millingen,  cited,  run  otT  witli  by  one  of  its  members. 
2  Bos.  &  P.  124.  {>')  Graves  r.  Sawcer,  Sir  T.  Raym. 

('/)  Perring  r.   Hone,  2  Car.  &  P.  15. 
401,  and  4  Bing.  28  ;  Mainwaring  r.  (</)  7  C.  B.  229.     See,  too,  Buck- 
Newman,  2  Bos.  &  P.  120 ;  Bosanquet  ley  r.  Barber,  6  Ex.  164  ;  and  com- 
>:   Wray,  6   Taunt.    597  ;  Jacaud  r.  pare  Morgan  r.  ^Lirquis,  9  Ex.  145. 
French,  12  East.  317.                                        (0  5  B.  &  A.  395.  affirmed^ on  ap- 

(r)  See,  in  addition    to  the  cases  peal,    Williams   r.   Barton.    3    Bing. 

cited  in  the  last  note,  De  Tastet  r.  139.     See,  too,  Farrar  v.  Beswick,  1 

Shaw,  1  B.  &  A.  664,  and  Richardson  M.  &  W.  682. 
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other  a  riijht  to  sue  him  at  hiw  for  a  wrongful  conversion  (/).  Tlie 
question,  therefore,  whether  if  one  partner  wrongfully  sold  the  goods  of 
the  firm,  he  could  or  could  not  be  sued  at  law  by  his  co-partners,  seems 
to  have  turned  on  whether  their  demand  in  respect  of  this  Avrongful 
sale  could  or  could  not  be  regarded  as  independent  of  any  question  of 
account,  so  as  to  bring  the  case  within  the  exception  already  noticed. 

^loreover,  a  partner  could  not  maintain  an  action  on  a  bill  of 
[*56f»]  exchange  *  drawn  by  himself  on  a  firm  of  which  he  was  a  mem- 
ber (g),  and  this  rule  applied  to  all  unincorporated  companies. 

Actions  bet\veen  t-v5ro  firms  -with  a  common  partner.  —  Nor 
could  an  action  be  brought  by  one  firm  against  another  firm  where 
one  or  more  persons  were  partners  in  both  firms  (It).  Even  where  the 
common  partner  was  dead,  the  one  firm  could  not  sue  the  other  in  respect 
of  contracts  entered  into  between  the  two  firms  when  he  was  a  partner  in 
each  of  them ;  for  no  legal  contract  could  subsist  between  a  person  and 
those  connected  with  him  on  the  one  side,  and  himself  and  others  con- 
nected with  him  on  the  other  side  (i). 

Trover.  —  Fox  v.  Hambury  (^)  was  the  leading  authority  for  the  rule 
that  one  partner  could  not  sue  another  at  law  on  the  ground  that  the 
other  detained,  and  used  for  his  owti  exclusive  purposes,  personal  prop- 
erty belonging  to  the  firm ;  and  for  the  further  rule  that  if  one  partner 
sold  such  property,  neither  the  other  partners  nor  their  assignees  in  bank- 
ruptcy could  maintain  an  action  against  the  purchaser  in  respect  of  his 
detention  of  the  goods  purchased  (/).i 

Action  for  share  of  surplus  on  dissolution.  —  Where  a  partner- 
ship had  been  dissolved,  and  the  winding  up  of  its  affairs  had  been 
entrusted  to  one  or  two  individuals,  and  they  had  taken  upon  them- 
selves the  duty  of  getting  in  the  assets,  and  paying  the  debts,  and 
dividing  the  surplus,  they  could  not,  under  ordinary  circumstances,  be 
comj^elled  by  proceedings  at  law  to  pay  over  that  surplus  to  those  en- 


(/)  Agreed   to   by  Maule,   J.,  in  (k)  Cowp.   445.      This    case    was 

Mayhew  v.  Herrick,  7  C.  B.  247 ;  and  always   followed    with    approbation, 

by  Wooil,  V.-C,  in  Fraser  v.  Kershaw,  See    Smith   v.   Stokes,  1    East,  3(53  ; 

2  K.  &  J.  500;  but  see  per  Coltnian,  Smith  v.  Oriell,  ib.  368;    Harvey  v. 

J.,  7  C.  B.  246,  and  Jacobs  v.  Seward,  Crickett,  5  M.  &  S.  336 ;  Buckley  v. 

L.  R.  5  H.  L.  464.  Barber,  6  Ex.  164  ;  Harper  v.  Godsell, 

(j)  Neale  r.  Turton,  4  Bing.  149.  L.  R.  5  Q.  B.  422. 
See,  too,  Teague  r.  Hubbard,  8  B.  &  (/)  It  seems  from  Morgan  v.  Mar- 

C.  345,  and  2  Man.  &  Ky.  360.  quis,  0  Ex.  145,  that  if  a  solvent  part- 

(h)  See  Moffat  r.  Van  Millingen,  ner  sells  goods  of  the  firm,  the  pur- 

2  Bos.  &  P.   124,  note;    Mainwaring  chaser,   if    he    afterwards     sells    the 

V.  Newman,  ib.  120  ;  Perring  r.  Hone,  goods,  cannot  be  compelled  to  hand 

2  C.  &  P.  401,  and  4  Bing.  28  ;  Jacaud  over  any  part  of  the  proceeds  to  the 

V.  French,  12  East,  317  ;  De  Tastet  v.  trustee    of    the    insolvent    partners. 

Shaw,  1  B.  &  A.  664.  Compare    this   with  Mayhew  r.  Her- 

(0  Bosanquet  v.  Wray,  6  Taunt.  rick,  7  C.  B.  220,  and  Buckley  v.  Bar- 

597.  ber,  6  Ex.  164. 

1  Ryder  v.  Wilcox,  103  Mass.  24. 
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titled  to  it  (/«)•  If,  indeed,  the  accounts  had  all  been  taken,  and  the 
net  balance  payable  to  any  particular  partner  had  been  a-scertamed,  and 
if  such  balanci;  clearly  ouglit  to  be  paid  over  at  once,  then  an  action  for  it 
might  be  brought  (n)  ;  but  in  other  case.s  recourse  must  have  been  had  to 
a  court  of  equity.* 


(m)  Lyon  u.  Haynes,  5  Man.  &  Gr.  who   agreed  that  he  should  receive 

504,  and  see  Lewis  v.  Edwards,  7  M.  and  distribute  it. 
&  W.  300,  as  to  a  receiver  suing  for  (/i)  See  ante,  p.  504. 

money  witliheld  from  him  by  those 

2  That  a  claim  against  the  estate  of  a  deceased  person  grew  out  of  part- 
nership transactions  between  the  claimant  and  the  intestate  which  are  unset- 
tled is  a  good  defence.  The  remedy  is  in  equity  for  an  account.  Bowzer  v. 
Stoughton,  119  111.  il. 
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OF    THE   DISSOLUTION  AND   WINDINa-UF    OF 
FAR  TNERSHIFS. 


CHAPTER  I. 

CAUSES   OF   DISSOLUTION. 


The  right  to  rescind  a  partnership  for  fraud  has  been 
already  considered  (a)-  A  partnership,  however,  which  is 
incapable  of  being  repudiated  by  any  of  its  members,  may 
be  terminated  by  a  variety  of  events.  Disregarding  (as  not 
requiring  special  notice)  mutual  consent  on  the  part  of  all 
the  partners,  and  such  events,  if  any,  as  by  the  partnership 
articles  may  be  specially  made  grounds  of  dissolution;  the 
causes  of  a  dissolution  of  an  ordinary  partnership  may  be 
reduced  to  the  following,  viz. :  — 

1.  The  will  of  any  partner. 

2.  The  impossibility  of  going  on ;  in  consequence  of 

(a.)  The  hopeless  state  of   the  partnership 

business, 
(ft.)   Insanity, 
(c.)  Misconduct. 

3.  The  transfer  of  a  partner's  interest. 

4.  The  occurrence  of  some  event  which  renders  the 

partnership  illegal. 

5.  Death. 

6.  Bankruptcy. 

The  consequences  of  death  and  bankruptcy  will  l)e  con- 
sidered in  subsequent  chapters ;  in  the  present  chapter  the 
other  four  events  mil  be  dealt  with. 

(a)  Antp,  p.  482. 
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*  SECTION   L  — WILL   OF    ANY    I'AUTNKIl.  [*")71] 

1.  Right  to  dissolve. 

Any  member  of  an  ordinary  partnership,  the  duration  of 
whicli  is  indefinite,  may  dissolve  it  at  any  moment  he  pleases, 
and  the  i)artnership  will  then  he  deemed  to  continue  only 
so  far  as  may  be  necessary  for  the  purposes  of  winding  up  its 
then  pending  affairs  (i).  This  rule  a[)plies  to  ordinary  min- 
ing partnerships  ('•)  ;  and  as  well  where  there  are  many  as 
where  there  are  only  a  few  partners  (d').^  It  also  applies 
although  one  of  the  partners  to  whom  the  notice  is  given 
may  be  a  lunatic  (g). 

{b)  Peacock  v.  Peacock,  16   Ves.  (c)  Lees  ?•.  Jones,  3  Jur.  N.  S.  954, 

50  ;    Fcatherstonhaugh    r.    Fenwick,  but  not,  it  is  conceived,  if  carried  on 

17  Ves.  298;    Crawshay   r.  Maule,  1  on  tlie  cost-book  principle. 
Swanst.  508;    Ex   parte  Nokes,  cited  (</)  Miles  r.  Tiionias,  9  Sim.  606. 

1  Mont.  Part.  108  n.  The  Scottish  (e)  But  in  such  a  case  the  disso- 
law  is  the  same  ;  see  Marshall  r.  lution  cannot  be  carried  out  without 
Marshall,  3  Ross,  L.  C.  on  Com.  Law,  liavinjj  recourse  to  an  action.  See 
611.  Mellersh  c.  Keen,  27  Beav.  230. 

1  See  as  to  right  to  terminate  partnership  at  the  will  of  any  partner. 
Carlton  v.  Cummins,  51  Ind.  478;  Ambler  v.  Whipple,  20  Wall.  540,  22 
L.  ed.  403;  Lawrence  r.  Robinson,  4  Colo.  507;  Fletcher  v.  Reed,  131  Mass. 
312;  McMahon  r.  McClernan,  10  W.  Va.  419;  McElvey  v.  Lewis,  70  N.  Y. 
373 ;  Howell  v.  Harvey,  5  Ark.  270  ;  Skinner  c  Dayton,  19  Johns.  513.  And 
see  ante,  p.  121,  n.  1. 

As  to  partnerships  for  a  definite  term  continued  beyond  it.  See  ante, 
p.  122,  n.  1. 

As  to  perpetual  partnerships.  See  Skinner  v.  Dayton,  19  Johns.  513,  538  ; 
Rutland  Marble  Co.  r.  Ripley,  10  Wall.  339,  19  L.  ed.  955. 

Filing  a  bill  for  a  dissolution  may  operate  as  one  of  a  partnership  at  will. 
Foster  r.  Hall,  4  Humph.  340;  Whitman  r.  Robinson,  21  Maryland,  30.  But 
see  Naglee  ;'.  Minturn,  8  Cal.  540;  Marye  /■.  Jones,  9  id.  335. 

Mining  partnerships  are  an  exception  (and  presumably  other  partnerships 
with  numerous  members  and  provisions  for  transfer  of  shares),  the  sale  by 
one  member  of  his  share  dissolving  the  partnership  only  as  to  himself.  Kahn 
V.  Central  Smelting  Co.,  102  U.  S.  041,  20  L.  ed.  200;  Bissell  v.  Foss,  114 
U.  S.  252,  29  L.  ed.  126. 

An  agreement  in  partnership  articles  that  a  partner  may  terminate  the  part- 
nership at  the  end  of  the  first  year  without  notice,  if  the  business  shall  not 
prove  satisfactory,  give  him  an  uncontrolled  discretion.     Whitehead  r.  Howard, 

2  Huss.  &  Ches.  (N*.  S.)  423. 

The  duration  of  the  partnership  may  be  measured  by  its  subject,  or  some 
transaction  incident  thereto,  e.g.,  the  life  of  a  patent  (Gates  v.  Fraser,  6  111. 
App.  229),  a  "catch"  of  fish  (Fawson  c.  Noonan,  Russell's  Eq.  Rep.  377, 
Nova  Scot.),  long  enough  to  show  whether  or  not  a  particular  business  could 
be  made  a  success  (Morris  r.  Peckham,  51  Conn.  128)  for  the  term  of  a  con- 
tract to  carry  tlie  mail,  whicli  contract  was  the  basis  of  the  partnership  (Cole 
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But  it  is  apprehended  that  the  Court  will  restrain  an  im-"~ 
mediate  dissolution  and  sale  of  the  partnership  property,  if 
it  appears  that  irreparable  mischief  will  ensue  from  such  a 
proceeding  (/').^ 

But  although  a  partnership  at  will  may  be  dissolved  by 
any  partner,  it  by  no  means  follows  that  lie  can  retain  a  pre- 
mium which  his  co-partner  may  have  paid  him,  or  secure  for 
Ills  own  l)enefit  other  advantages  which  he  may  desire  (^).''^ 

Form  of  notice.  —  A  notice  that  the  partnership  shall  be 
dissolved  must,  to  be  effectual,  be  explicit,  and  be  com- 
municated  to    all    the    partners  (A)-'*      The    notice    may  be 

(/)  See  Chavany  r.  Van  Sommer,  (g)  As  to  the  premium,  see  ante, 

3    Woodd.    Lect.   416,    note,    and    1  p.  64,  and  as  to  retaining  the  benefit 

Swanst.    512,    note,    and    Blisset    v.  of  a  renewed  lease,  Clegg  c.  Edmond- 

Daniel,  10  Ila.  493.     See  also   Neil-  son,  8  De  G.  Mc.  &  G.  787. 

son  V.  Mossend  Iron  Co.,  11  App.  Ca.  (//)  Van  Sandau  v.  Moore,  1  Russ. 

298,  a  Scotch  case.     By  the  civil  law  463 ;    Wheeler  r.  Van  Wart,  9  Sim. 

a  dissolution  made  mala  jide,  and  at  193,  and  2  Jur.  252,  where  the  notice 

an  unseasonahle  time,  is  not  allowed.  was    left   at    the    office ;    Parsons    v. 

See  Pothier,  Partn.  §  150.  Hayward,  31  Beav.  199,  and  4  De  G, 

F.  &  J.  474. 

V.  Moxley,  12  W.  Va.  730),  for  at  least  one  year,  when  it  had  hired  its  em- 
ployees for  that  time,  to  be  paid  by  a  share  of  profits  instead  of  salary  (Potter 
V.  Moses,  1  R.  I.  430),  long  enough  to  build  a  county  court-house  (Pearce  v. 
Ham,  113  U.  S.  585,  28  L.  ed.  1067),  and  for  the  time  necessary  to  construct 
a  railroad  which  the  co-partnership  was  formed  to  construct  (Holladay  v. 
Elliott,  8  Oregon,  84)  ;  until  .sale  of  land,  which  is  the  sole  subject  of  the  part- 
nership. Thompson  r.  Bowman,  6  Wall.  316,  18  L.  ed.  736.  And  see  also 
Abrahams  r.  Myers,  40  Md.  499 ;  Richards  i-.  Baurman,  65  N.  Ca.  162. 

2  Though  courts  of  equity  are  disinclined  to  interfere  in  partnership 
matters,  unless  a  dissolution  is  prayed,  this  rule  should  not  be  so  extended  as 
to  force  a  plaintiff  to  submit  to  an  unfair  dissolution  as  a  means  of  obtaining 
any  redress.     LeRoy  r.  Herrenschmidt,  2  Victorian  L.  R.  Eq.  189. 

Dissolution  was  refused  where  plaintiff  by  his  dictatorial  conduct  had 
begun  the  strife,  in  the  course  of  which  the  defendant  had  accused  him  of 
dishonesty.     Mitchell  *-.  Welsh,  4  Australian  J.  R.  183  (Victoria). 

Also,  where  both  plaintiff  and  defendant  had  broken  the  conditions  of  the 
articles.     Campbell  v.  Blair,  4  Australian  J.  R.  148  (Victoria). 

So  dissolution  was  refused  where  the  cause  of  strife  could  be  avoiiled  by 
complainant.     Gerard  /■.  Gateau,  84  111.  121. 

^  On  the  contrary,  equity  enforces  the  rule  of  utmost  good  faith.  Smith  r, 
Everett,  126  Mass.  304. 

And  where  upon  the  dissolution  of  a  partnership  one  partner  took  a  lease 
of  a  coal  area,  the  license  to  work  which,  formerly  issued  to  him  for  the  bene- 
fit of  the  partnership,  had  not  yet  expired,  he  was  held  to  have  taken  the  lease 
for  the  benefit  of  those  for  whose  benefit  he  held  the  license.  Eaton  r. 
Weatherbe,  Russell's  Eq.  Rep.  48  (N.  S.). 

But  see  Carlton  r.  Cummins,  51  Ind.  478 ;  AValker  v.  Whipple,  58  Mich. 
476  ;  Ambler  v.  Whipple,  20  Wall.  546,  22  L.  ed.  403. 

*  See  Eagle  v.  Bucher,  6  Ohio  St.  295  ;  Sanderson  r.  Milton  Stage  Co.,  18 
Vt.  107;  Smith  v.  Mulock,  1  Abb.  Pr.  N.  S.  374  (N.  Y.).     A  mere  refusal  to 
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prospective  (^i).  A  proposal  to  *  dissolve  on  terms  [*o7:2] 
which  are  not  accepted,  does  not  amount  to  a  dissolu- 
tion (A;).^  Nor  does  a  notice  that  a  partner's  share  has  Ix-en 
forfeited ;  for  ])y  such  notice  it  is  not  intended  tliat  the  part- 
nership shall  be  considered  as  dissolved  as  to  all  the  partners, 
but  only  that  the  one  partner  shall  have  no  further  interest 
in  it  (Z).  An  answer  to  a  bill  in  chancery  has  been  held  suf- 
ficient notice  (w)."-^ 

"Where  partnership  is  constituted  by  deed.  —  It  lias  never 
been  determined  that  a  partnership  constituted  by  deed  can 
only  be  dissolved  cither  by  deed  or  by  operation  of  law :  and 
it  is  apprehended  that  no  deed  is  requisite.  In  Doe  v. 
Miles  Qti)  the  (picstioii  was  raised ;  but  as  the  partners 
had  all  signed  a  notice  advertising  a  dissolution,  Lord  Ellen- 
borough  presumed  that  it  had  been  effected  with  all  due 
solemnity.  It  is  clear  from  the  report  that  there  was,  in 
fact,  no  deed  of  dissolution,  but  there  may  have  been  in  the 

(0  Mcllersh  r.  Keen,  27  Beav.  2oG.  (Ir.  Ex.),  78,  it  was  agreed  that  the 

(k)  Hall  /•.  Hall,  12  Beav.  414.  partnership    should   be    dissolved  by 

(/)  See  Hart  v.  Clarke,  0  I)e  G.  M.  deed  only  ;  but  it  was  held    that   an 

&  G.  232.  award  dissolving  the  partnership  was 

(m)  Syers  v.  Syers,  1  App.  Ca.  174.  valid,   the    submission    being    under 

(n)  4  Camp.  373,  and  1  Stark.  181.  seal. 

In   Hutchinson    v.  Whitfield,  Hayes 

acknowledge  the  existence  of  a  partnership  where  no  time  is  specified  for  its 
continuance,  does  not  necessarily  operate  as  a  dissolution.  Kin  Sing  v.  Won 
Paw,  1  W.  &  W.,  L.  303  (Victoria). 

A  notice  by  one  partner  to  another  of  a  dissolution,  must  be  as  to  the  whole 
partnership,  to  be  effective,  and  not  merely  as  to  certain  of  its  ventures. 
Connor  r.  McKay,  1  New  Zea.  L.  R.  IGO  (Appeals).  See  also  Abbot  v.  John- 
son, 32  N.  11.  n  ;   Whitman  r.  llobinson,  21  Md.  30. 

1  See  Sanderson  i-.  Milton  Stage  Co.,  18  Vt.  107  ;  Smith  r.  Mulock,  1  Robt. 
(N.  Y.)  569;  s.  c.  1  Abb.  Pr.  N.  S.  374. 

2  Filing  a  bill  asking  a  dissolution  may  effect  a  dissolution  of  a  partnership 
at  will.     Wliitman  v.  Robinson,  21  Md.  30;  Foster  i-.  Hall,  4  Humph.  34ti. 

But  see  Naglee  v.  Minturn,  8  Cal.  540  ;  Marye  v.  Jones,  !•  id.  335. 

"Where  defendant  has  consented  to  a  decree  dating  the  dissolution,  he  can- 
not set  up  a  prior  dissolution.     Connor  v.  McKay,  1  New  Zea.  App.  100. 

One  may  show  a  dissolution  at  an  earlier  date  than  a  written  dissolution 
ami  publication.  Roache  r.  Pendergast,  3  liar.  &  J.  33;  Gulick  r.  Gulick,  14 
N.  J.  L.  578. 

Where  the  articles  under  seal  provide  for  a  dissolution  by  mutual  consent, 
it  can  be  shown  by  parol.     Truesdell  r.  Baker,  2  Rich.  351,  So.  Car. 

A  dissolution  actually  made  by  the  partners  of  a  partnership  formed  under 
sealed  articles  held  effectual  in  equity  though  not  under  seal.  AVood  v. 
Gault,  2  Md.  Ch.  433. 

And  generally  if  the  seal  was  not  necessary  to  the  agreement,  the  dissolu- 
tion may  be  by  parol.  Gardiner  v.  Bataille,  5  La.  Ann.  597.  See  ante.  p.  177, 
note  1. 
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articles  some  clause  providing  for  a  dissolution  otherwise 
than  by  deed. 

Dissoiutioia  inferred.  —  A  dissolution  of  a  partnership  at 
will  niav  be  inferred  from  circumstances,  e.f/.,  a  quarrel, 
altluMirrh  no  notice  to  dissolve  ma}'  have  been  given  (o).-^ 

"Withdrawal  of  notice.  —  A  notice  once  given  cannot  be 
-withdrawn  without  consent  {p}- 

Time  from  which  dissolution  dates.  —  If  a  partnership  is  a 
partnership  at  will,  and  a  member  brings  an  action  for  dis- 
solution without  any  previous  notice,  the  writ  is  treated  as 
notice  to  dissolve  and  the  dissolution  will  date  from  its  ser- 
vice. In  other  cases  of  dissolution  by  notice  the  dissolution 
will  date  from  the  day  the  notice  was  given,  or  from  the  time 
mentioned  in  it  for  dissolution,  as  the  case  may  be  {q'). 


[*573]  *  2.    Of  the  rir/ht  to  retire. 

Right  of  partner  to  retire  from  firm.  —  Subject  tO  a  qualifica- 
tion which  will  be  })resently  mentioned,  a  member  of  an  ordi- 
nary firm  can  surrender  his  share  and  interest  in  the  firm  to 
his  co-partners,  or  any  of  them,  upon  any  terms  to  which  he 
and  they  may  all  agree.  But  there  is  only  one  method  by 
which  a  partner  can  retire  from  a  firm  without  the  consent 
of  his  co-partners,  and  that  is,  by  dissolving  the  firm.  In 
order  to  avoid  the  necessity  of  a  general  dissolution  when 
a  partner  may  wish  to  retire,  special  provisions  are  frequently 
introduced  into  partnership  articles ;  but  it  is  not  unfre- 
quently  found  that,  owing  to  unforeseen  circumstances, 
these  provisions  cannot  be  carried  into  effect;  and  when 
that  is  the  case,  a  dissolution,  with  its  usual  consequences, 
must  take  place  if  a  partner  is  to  retire  otherwise  than  by 
the  consent  of  his  co-partners  (r). 

(o)  Pearce  r.  Lindsay,  .3  De  G.  J.  (r)  See  Cook  v.  Collingridge,  Jac. 

&  Sm.  1.39.  GOT ;    Kershaw   r.   Matthews,  2  Iluss. 

(/»)  Jones  r.  Lloyd,  18  Eq.  265.  62 ;    Madgwick    r.  Wimble,  6    lieav. 

(7)  See    Robertson    r.  Lockie,   15  495 ;   Downs    '•.   Collins,    6    Ha.    418. 

Sim.    285;    Bagshaw   v.   Parker,    10  Compare  Simmons  /•.  Leonard,  3  Ila. 

Beav.  5.32;  Mellersh  v.  Keen,  27  581 ;  Pettyt  r.  Janeson,  6  Madd.  146. 
Beav.  2.36. 

^  A  dissolution  was  inferred  from  correspondence  showing  a  disagreement 
and  a  discontinuance  of  business  (Dickinson  r.  Bold,  .3  Desaus.  501  (So.  Car.)), 
and  from  a  failure  to  act.     Harris  v.  Hillegass,  54  Cal.  463. 
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Right  to  retire  from  insolvent  firm.  —  TIr'  (jUalificatioil  above 
alluded  to  has  relation  to  a  partner's  retirement  from  an  in- 
solvent firm.  A  partner  desirous  of  retiring  from  an  insol- 
vent firm,  is  at  perfeet  libeity  to  sell  his  interest  in  it  for  any 
sum  the  continuing  })artners  think  proper  to  give  him ;  and  a 
sale  by  him  to  them  cannot  be  set  aside  or  impeached  as  a 
fraud  upon  the  creditors  of  the  firm  unless  there  be  clear 
evidence  aliunde  of  such  fraud  («).  At  the  same  time,  the 
present  share  of  a  partner  in  an  insolvent  firm  (f)  is  obvi- 
ously less  than  nothing,  whatever  may  be  the  amount  of  the 
capital  brought  in  l)y  him.  Conse(iuently  a  [)artner  who  re- 
tires from  an  insolvent  firm  and  Avithdraws  from  it  a  sum  of 
money  which  he  is  pleased  to  call  his  share,  is  defrauding 
the  creditors  of  the  firm ;  and  such  a  transaction  cannot 
stand,  and  may  be  impeached  by  the  trustee  in 
bankruptcy  of  the  *  continuing  firm  (?/)•  'l'>  l>i<>-  [*5T4] 
ceedings  instituted  by  the  trustee  to  impeach  such 
a  transaction,  it  is  no  answer  to  say,  that  the  bankrupts 
themselves  were  bound  by  it ;  for  the  trustee  represents  the 
creditors,  and  can  impeach  any  transaction  which  is  a  fraud 
as  against  them,  although  the  bankrupts  themselves  might 
not  be  in  a  position  to  do  so  (r).  Upon  similar  grounds, 
if  a  partner  relinquishes  his  sliare  in  a  partnership  to  his 
co-partners,  upon  such  terms  and  under  such  circumstances 
as  to  render  that  relincpiishment  a  fraud  u})on  his  creditors, 
and  he  then  becomes  bankrupt,  his  trustee  will  be  entitled  to 
rescind  the  transaction. 

General  rules  as  to  retiring.  — -  Laying  aside,  however,  all 
such  considerations  as  these,  it  may  be  said  — 

1.  That  it  is  competent  for  a  partner  to  retire  with  the 
consent  of  his  co-partners  at  any  time  and  upon  an}-  terms  ; 

(s)  See  Ex  parte  Peake,  1   jNIadd.  individual  partners  composing  it  may 

346;  Parker  r.  l\anisl)ottom,  3  B.  &  be,  see  Mont.  &  McAr.  p.  u. 
C.   257  ;    Ex  parte    Birch,  2   Ves.  J.  («)  See  Anderson  r.  Maltby,  4.  Bro. 

2G0,  note ;  Ex  parte  Carpenter,  Mont.  C.   C.   423,   and   2   Ves.  J.  244 ;   He 

&  McAr.  1.  Kemptner,   8    Eq.   28G ;    and  aute,  p. 

(<)  An    insolvent    fiwn    is    one    in  3.38. 
which  the  joint  assets  are  less  than  (.r)  lb.,  and  see  Billiter  v.  Young, 

the  joint  liabilities.     Such  a  firm  is  6   E.    &   B.    40;    Tyrrell    v.   Hope,  2 

insolvent  whatever  tiie  wealth  of  the  Atk.  562. 

See  also  AVood  v.  Fox,  1  A.  K.  Mar.  (Ky.)  451 ;  Hamilton  v.  Hamilton.  Rus- 
sell's Eq.  Rep.  78  (N.  8.)  ;  Cohn  r.  Heine,  Argus  Rep.  Nov.  1,  1867  (Victoria)  ; 
Korford  &  Box,  Dig.  375;  Cover  r.  Hall,  3  Har.  Ji  J.  43 ;  Roache  r.  Pender- 
gast,  Id.  33.     See  ante,  p.  312,  n.  1. 

651 


*075  DISSOLUTION    OF    PARTNERSHIP.  [IV.  Cii.  1.  S.  1. 

2.  That  it  is  competent  for  him  to  retire  without  their 
consent  by  dissolving  the  firm,  if  he  is  in  a  position  to  dis- 
solve it. 

3.  That  it  is  not  competent  for  a  partner  to  retire  from 
a  partnership  which  he  cannot  dissolve,  and  from  which  his 
co-partners  are  not  willing  that  he  should  retire. 

3.    Of  the  rigid  to  expel. 

Right  to  expel  a  partner.  —  In  the  absence  of  an  express 
agreement  to  that  effect,  there  is  no  right  on  the  part  of  any 
of  the  members  of  an  ordinary  partnership  to  expel  any 
other  member.  Nor,  in  the  absence  of  express  agreement, 
can  any  of  the  members  of  an  ordinary  partnership  forfeit 
the  share  of  any  other  member,  or  compel  him  to  quit  the 
firm  on  taking  what  is  due  to  him.  As  there  is  no  method, 
except  a  dissolution,  l)y  which  a  partner  can  retire  against 
the  will  of  his  co-partners,  so  there  is  no  method  except  a 
dissolution  by  which  one  partner  can  be  got  rid  of  against 

las  (jwn  will  (jj^. 
[*o7o]  *  Driving  a  partner  to  a  dissolution.  —  The  conse- 
quence of  this  is,  that  wlien  partners  disagree  and 
cannot  dissolve  except  with  the  concurrence  of  all,  it  is  not 
unusual  for  some  of  them  so  to  conduct  themselves  towards 
another  as,  if  possible,  to  drive  him  to  agree  to  a  dissolution. 
But  it  need  hardly  be  said  that  a  scheme  of  this  kind  will, 
if  possible,  be  frustrated ;  and  redress  may  be  obtained  in 
such  a  case  without  dissolving  the  partnership  (2).^ 

Exercise  of  powers  of  expulsion. — With  a  view  to  facilitate 
the  removal  of  a  partner  who  misconducts  himself,  it  is  not 
unfrequently  agreed  that  a  power  to  expel  shall  be  exereis- 
aljle  in  certain  events  and  under  certain  restrictions.  These 
expulsion  clauses  as  they  are  termed,  have  been  already 
alluded  to  in  the  chapter  on  the  construction  of  partnership 
agreements;  but  it  may  be  observed  in  j)assing,  that  such 
clauses  are  always  construed  strictly,  and  that  no  expulsion 

(y)  See  Hart  v.  Clarke,  G  l)e  G.       Collins,    15   Ves.   220 ;   Featherston- 
M.  &  G.  232,  and  on  appeal,  Clarke       haugh  r.  Fcnwick,  17  ib.  309. 
V.  Hart,  0  H.  L.  C.  033 ;  Crawshay  v.  {z)   See  Fairthorne   r.  Weston,   3 

Ha.  387  ;  and  ante,  p.  497. 

1  See  p.  'j71,  note  2. 

See  Richards  v.  Baurman,  05  N.  C.  102 ;  Cole  v.  Moxley,  12  W.  Va.  730. 
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under  them  will  Ije  effectual  unless  the  expelling  partners 
have  acted  with  perfect  good  faith  (a).^ 


SECTION  II.  — IMPOSSIBILITY  OF  GOING  ON. 

Impossibility  of  going  on.  —  Even  if  the  duration  of  the 
partnership  is  defined,  circumstances  may  arise  giving  a 
partner  a  right  to  have  the  partnership  dissolved  before  the 
expiration  of  the  time  for  which  it  was  originally  agreed  to 
last.  But  there  must  be  some  special  circumstance  to  justify 
a  dissolution  of  a  partnership  before  the  term  for  which  it 
was  entered  into  has  expired  (J).  Any  circumstance,  how- 
ever, which  renders  the  continuance  of  the  partnership,  or 
the  attainment  of  the  common  end  with  a  view  to  wliicb  it 
was  entered  into,  practically  impossible,  would  seem  upon 
principle  to  warrant  a  dissolution  (c).  The  particular  cir- 
cumstances which  have  given  rise  to  litigation,  and  upon  which 
partnerships  have  been  judicially  dissolved,  are  :  — 
*1.  The  hopeless  state  of  the  partnership  business;   [*576] 

2.  The  confirmed  lunacy  of  one  of  the  partners ;  and 

3.  Misconduct  on  the  part  of  one  or  more  of  the  members 
of  the  firm,  and  the  destruction  of  mutual  confidence. 

Each  of  these  grounds  of  dissolution  requires  to  be  more 
fully  noticed. 

1.  As  to  the  hopeless  state  of  the  partnership  business.^ 

Insolvency.  —  In  Baring  v.  Dix  (f?)  a  partnership  was 
formed  between  three  persons  for  the  purpose  of  spinning 

(n)   See  Blisset  v.  Daniel,   10  Ha.  (b)  See  Warner  ;•.  Cunningliam,  3 

493 ;    Wood   r.   Woad,  L.   K.   [)  Ex.       Dow.  76. 

190;  Steuart  r.  Gladstone,  10  Ch.  D.  (c)  See    Harrison    r.    Tennant,    21 

620;    Russell  r.  Russell,  14  ib.  471;       Bcav.  482  ;  Electric  Telegraph  Co.  of 
ante,  p.  426,  &c.  Ireland,  22  Beav.  471. 

(d)  1  Cox,  213. 

-  Sec  Gorman  v.  Russell,  14  Cal.  531 ;  Berry  v.  Cross,  3  Sandf.  Ch.  1  ;  Hub- 
liard  r.  Guild,  1  Ducr.  662;  Werner  v.  Leisen,  31  Wis.  169;  Hartnian  r. 
Woelir,  18  N.  J.  Eq.  383;  Patterson  i-.  Silliuian,  28  Penn.  St.  304;  Evans  i-. 
Philadelphia  Club.  50  Id.  107 ;  Dobbs  v.  Bromfield,  4  Australian  J.  R.  8  (Vic- 
toria), ante,  p.  313,  note;  McEwing  v.  Auld,  Id.  13,  49,  ante,  p.  313,  note; 
Heine  v.  Klein,  Argus  Reports,  Mar.  22,  1861  (Victoria),  Kcrford  &  Box. 
Dig.  480 ;  Kimball  r.  Gearhart,  12  Cal.  27. 

1  Fogg  V.  Johnston,  27  Ala.  432;  McN.utt  r.  King,  59  Ala.  597;  Howell  r. 
Harvey,  5  Ark.  270;  Wilkins  v.  Davis,  15  Bankr.  Reg.  60;  Talcott  v.  Dudley, 
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cotton  under  a  certain  patent.  The  patented  invention 
pn>ved  a  failure,  and  two  of  the  partners  thereupon  desired 
to  wind  up  the  affairs  of  the  partnership  and  to  sell  its  mills, 
but  this  Avas  opposed  by  the  other  partner.  However,  on  a 
bill  tiled  against  him  the  Court  referred  it  to  the  Master  to 
inquire  and  state  whether  the  partnership  business  could  be 
carried  on  according  to  the  true  intent  and  meaning  of  the 
articles  of  co-partnership,  and  declared  that,  on  a  report  in 
the  negative,  a  decree  would  be  made  for  a  dissolution  of 
the  partnership  and  a  sale  of  its  property.  It  does  not  ap- 
pear in  this  case  whether  the  partnership  had  been  entered 
into  for  a  definite  time  or  not,  nor  whether  the  capital  of 
the  firm  had  been  expended  or  not. 

Loss  of  capital;  Jennings  y.  Baddeley.  —  In  a  more  recent 
and  more  important  case,  however,  the  Court  recognised  the 
fact  that  expectation  of  profit  is  implied  in  every  partner- 
ship and  held  that,  if  a  partnership  is  entered  into  for  a  term 
of  years,  and  the  capital  originally  agreed  to  be  furnished 
has  been  all  spent,  and  some  of  the  partners  are  unable  or 
unwilling  to  advance  more  money,  and  at  the  same  time  the 
concern  cannot  go  on  except  at  a  loss  unless  they  do,  the 
partnership  will  be  dissolved  (t;).  Under  such  circum- 
stances as  these  it  is  unimportant  whether  the  concern  is 
already  embarrassed  or  not.     After  everything  has  been  done 

which  was  agreed  to  be  done,  and  certain  loss  is  the 
[*577]  only  result  of  going  *  on,  any  partner  is  entitled  to 

have  the  concern  dissolved,  although  he  may  have 


(c)  Jennings  v.  Baddeley,  3  K.  &  s.  c,  under  the  name  of  National 
J.  78,  a  case  of  a  mine.  See  also  Bolivian  Navigation  Co.  v.  Wilson, 
Wilson  V.  Church,  13  Ch.  T).  1,  and  5  App.  Ca.  176. 

f)  III.  427;  Halscy  v.  Norton,  45  Miss.  703;  Sieghortner  v.  Weissenborn,  20 
N.  J.  Eq.  172;  Blackwell  v.  Claywell,  75  N.  Ca.  213;  HoUaday  v.  Elliott,  8 
Oregon,  84;  Brien  v.  llarriman,  1  Tenn.  Ch.  407;  Ogden  v.  Arnot,  29  Hun, 
140;  Lafond  i'.  Deems,  52  How.  Pr.  41  (N.  Y.)  ;  Conrad  v.  Buck,  21  W.  Va. 
396;  Whitman  v.  Leonard,  3  Pick.  177  ;  Story,  Partn.  §  214,  7th  ed. 

But  see  Arnold  v.  Brown,  24  Pick.  89 ;  Mechanics'  Bank  v.  Ilildreth,  9 
Cush.  3.56;  Siegel  v.  Chidsey,  28  Penn.  St.  279;  Pleasant  v.  Meng,  1  Dall. 
380  ;  Deckard  v.  Case,  5  Watts,  22. 

Hopelessness  of  success  is  good  ground  for  dissolution.  Griswold  v.  Wad- 
dington,  16  Johns.  4.38,  491  ;  "Van  Ness  v.  Fisher,  5  Lans.  236;  Brien  r.  llarri- 
man, 1  Tenn.  Ch.  467;  Brown  r.  Iljcks,  8  Fed.  Rep.  155;  Moles  v.  O'Neill, 
23  N.  J.  Eq.  207;  Jackson  v.  Det-se,  35  Ga.  84;  Claiborne  v.  Creditors,  18  La. 
501  ;  Holladay  v.  Elliott,  8  Oregon„84  ;  Williamson  v.  Wilson,  1  Bland,  418 
(Md.). 
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agreed  that  the  partnership  shouUl  continue  for  some  defi- 
nite time  and  that  time  has  not  yet  expired  (/). 

If,  in  a  case  of  this  description,  the  firm  is  already  insol- 
vent and  becomes  more  and  more  so  every  day,  the  Court  will 
interfere  on  motion,  and  appoint  a  person  to  sell  the  business 
and  wind  up  the  affairs  of  the  partnership,  although  it  is  not 
usual  to  grant  such  relief  until  the  hearing  of  the  cause  (//). 

Bankruptcy.  —  If  a  firm  of  partners,  or  even  any  one  mem- 
l)er  (if  tln'  lirni,  is  adjudged  bankrupt,  the  firm  is  dissolved; 
not  onl)'  l)ecause  it  is  impossible  for  the  business  of  the  firm 
to  be  carried  on,  but  because  there  is  a  transfer  of  each  bank- 
rupt's interest  to  his  trustee  (^). 

2.  As  to  the  insanity  of  one  of  the  partners. 

2.  Lunacy.  — ■  The  lunacy  of  a  partner  does  not  itself  dis- 
solve the  firm ;  but  the  confirmed  lunacy  of  an  active  part- 
ner is  sufiicient  to  induce  the  Court  to  order  a  dissolution, 
not  only  for  the  purpose  of  protecting  the  lunatic  (i),  Init 
also  for  the  purpose  of  relieving  his  co-partners  from  the  dif- 
ficult position  in  which  the  lunacy  places  them  (k^.^ 

Jones  V.  Noy.  —  In  a  leading  case  on  this  subject,  two  per- 
sons agreed  to  become  partners  as  solicitors  for  twelve  years ; 

(/)  Ibid.  614,  note ;   Jones  v.  Noy,  2  M.  &  K. 

(9)  Bailey  r.  Ford,  13  Sim.  495,  125 ;  Sadler  v.  Lee,  6  Beav.  324  ;  Leaf 

(A)  See  post,  p.  588,  under  the  head  r.  Coles,  1  De  G.  M.  &  G.  171 ;  Anon., 

Transfer  of  Interest.  2  K.  &  J.  441 ;    and   Lord   Eldon's 

(i)  Jones  V.  Lloyd,  18  Eq.  265.  observations  in  Waters  v.  Taylor,  2 

Ik)  See   Sayer  v.   Bennet,   1   Cox,  V.  &  B.  303. 
107 ;    Wrexham  v.  Iludleston,  1  Sw. 

1  That  insanity   per  se  is  a  dissolution,  when  found  by  inquisition.     Isler 

V.  Baker,  0  Humph.  85  (Tenn.)  ;  Davis  v.  Lane,  10  N.  H.  101  ;  Griswold  v. 
Waddington,  15  Johns.  57. 

That  it  is  not,  certainly  prior  to  being  found  by  inquisition.  Gregory  v. 
Welch,  2  Victorian  Rep.  Eq.  129,  in  which  it  is  held  that  any  right  of  dissolu- 
tion is  a  right  of  the  sane  partner. 

Independciitl}'  of  the  Australian  Lunacy  Statute,  the  lunacy  of  a  partner 
docs  not  dissolve  the  firm,  /ip  Joseph  AVilkie,  3  Australian  J.  R.  12  (Victoria) ; 
Re  Anderson,  4  Victorian  L.  11.  Eq.  103;  s.  c.  5  id.  133;  see  Griswold  v.  Wad- 
dington, 15  Johns.  57,  Spencer,  C.  J.;  Raymond  v.  Vaughan,  17  111.  App. 
144 ;   Reynolds  v.  Austin,  4  Del.  Ch.  24 ;  Story  on  Partn.  §  295. 

Insanity  is,  however,  ground  for  a  decree,  and  justifies  the  institution  of 
proceedings  for  a  dissolution,  and  so  does  any  inability  or  incapacity  of  a 
partner,  arising  after  the  contract  of  partnersi\ip,  and  not  contemplated  by  it. 
Re  Anderson,  5  Victorian  L.  R.  Eq.  133  ;  Doughty  v.  Doughty,  7  N.  J.  Eq. 
227  ;  Story  on  Partn.  §  291. 

In  Gregory  r.  Welch,  3  Australian  J.  R.  3  (Victoria),  the  date  of  the 
dissolution,  ou  the  ground  of  insanity,  was  from  the  date  of  the  decree. 
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one  of  them  became  lunatic  before  the  twelve  years  were 
out,  and  subsequently  died.  His  co-partner  continued  to 
carry  on  the  business  for  some  time ;  but  he  eventually  sold 
it;  and  it  was  held,  that  the  legal  personal  representative  of 
the  lunatic  was  entitled  to  a  share  of  the  profits  up  to  the 
time  of  the  sale  (Q.  In  delivering  judgment  the  Court 
observed : 

"  It  is  clear  upon  principle  that  the  complete  incapacity  of  a  party  to 
an  agreement  to  perform  that  which  was  a  condition  of  the  agree- 
[*578]  meut  is  a  *  ground  for  determiniTig  the  contract.  The  insanity 
of  a  partner  is  a  ground  for  the  dissolution  of  the  partnership, 
because  it  is  immediate  incapacity ;  but  it  may  not  in  the  result  prove  to 
be  a  ground  of  dissolution,  for  the  partner  may  recover  from  his  malady. 
"WTien  a  partner  therefore  is  affected  with  insanity,  the  continuing  part- 
ner may,  if  he  think  tit,  make  it  a  ground  of  dissolution,  but  in  that  case 
I  consider  with  Lord  Kenyon,  that  in  order  to  make  it  a  ground  of  disso- 
lution he  must  obtain  a  decree  of  the  Court.  If  he  does  not  apply  to  the 
Court  for  a  decree  of  dissolution,  it  is  to  be  considered  that  he  is  willing 
to  wait  to  see  whether  the  incapacity  of  his  partner  may  not  prove  merely 
temporary.  If  he  carry  on  the  partnership  business  in  the  expectation 
that  his  partner  may  recover  from  his  insanity,  so  long  as  he  continues 
the  business  with  that  expectation  or  hope,  there  can  be  no  dissolution." 

In  Rowlands  v.  Evans  and  Williams  v.  Rowlands  (w),  one 
of  three  partners  in  a  mine  had  become  lunatic  and  com- 
mittees of  liis  estate  had  been  appointed.  A  bill  was  filed 
by  one  of  the  sane  partners-  for  a  dissolution ;  and  a  cross 
bill  was  filed  by  the  committees  of  the  lunatic,  for  the  ap- 
pointment of  a  manager,  on  the  ground  that  the  affairs  of 
the  partnership  could  be  carried  on  advantageously  to  all 
parties,  notwithstanding  the  lunacy.  There  was  evidence  to 
show  that  this  was  true ;  but  the  Master  of  the  Rolls  held 
that  the  partnership  must  be  dissolved,  and  that  the  Court 
could  not  appoint  a  manager  to  carry  on  the  concern  for  the 
benefit  of  the  lunatic's  estate.  The  partnership  property 
was  ordered  to  be  sold  as  a  going  concern,  with  liberty  to  all 
parties  to  bid,  and  a  receiver  and  manager  was  appointed 
until  the  sale. 

Evidence  of  lunacy.  —  In  order  to  induce  the  Court  to 
order  a  dissolution  on  the  ground  of  the  insanity  of  one  of 

(/)  Jones  r.  Noy,  2  M.  &  K.  125.  of  one  of  his  co-partners.     The  right 

(to)  .30  Beav.  302.      In  the  .same  of   pre-emption  had   accrued  to   the 

case,  it  was  held  that  the  committees  lunatic  before  liis  lunacy,  and  tiiat 

could   not  exercise  an  option  which  event  occurred  before  the  time  for 

the  lunatic  had  of  buying  the  share  exercising  the  option  had  expired. 
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the  partners,  the  Court  must  be  satisfied  by  clear  evidence 
that  the  insanity  exists  and  is  incuralAe  (n);  a  temporary 
iUness  is  iiot  suilicient  (o)  ;  and  notwithstanding  strong  evi- 
dence as  to  the  past,  the  Court  recjuires  to  be  convinced  that 
the  insanity  exists  at  the  time  its  interference  is  called 
for,  and  it  will  therefore,  if  necessary,  *  before  mak-  [*57i>] 
ing  an  order,  direct  an  inquiry  whether  the  alleged 
lunatic  is  in  such  a  state  of  mind  as  to  be  able  to  conduct  tlie 
business  of  the  firm  in  partnership  wdth  the  other  members, 
according  to  the  articles  of  partnership  (p).  But  no  such 
inquiry  is  necessary  where  the  partner  is  a  lunatic  and  so 
found  by  inquisition  {q}. 

A  lunatic  partner  not  so  found  by  inquisition  is  entitled  to 
bring  an  action  (by  a  next  friend)  for  a  dissolution,  but  it  is 
doubtful  whether  the  partnership  can  be  completely  wound 
up  in  the  absence  of  a  committee  (r). 

Date  of  dissolution.  —  In  ordering  a  dissolution  of  a  part- 
nership, not  at  will,  on  the  ground  of  insanity,  the  Court 
declares  the  partnership  dissolved  as  from  the  date  of  the 
judgment,  and  not  from  a  prior  day  (s).  But  if  the  articles 
of  partnership  authorise  a  cUssolution  and  the  partnership 
has  been  dissolved  under  the  articles,  —  which  may  be  done 
notwithstanding  the  insanity  of  one  of  the  partners  (0»  — 
the  dissolution  must  date  from  the  time  at  which  the  part- 
nership was  so  dissolved,  and  not  from  the  date  of  the  judg- 
ment (u).  Where  a  partnership  is  at  will,  and  notice  to 
dissolve  has  been  given,  the  dissolution  will  be  ordered  as 
from  the  time  fixed  by  the  notice  (a-).  It  was  probably  on 
the  ground  that  a  partnership  at  will  is  determinable  on 
notice,  that  in  Kirby  v.  Carr  (y)  the  dissolution  was  decreed 

(h)  See  Kirby  v.  Carr,  3  Y.  &  C.  Jones  r.  Welch,  1  K.  &  J.  765,  the 

Ex.  184;  Anon.,  2  K.  &  J.  441.  dissolution  was  also  from  the  date  of 

(o)  See  the  last  note,  and  Whitwell  the  decree,  but   the  reports  do  not 

V.  Arthur,  35   Beav.  140;    Huddles-  show  whether  the  partnerships  were 
ton's  case,  cited  2  Ves.  sen.  34,  and  at  will  or  not. 

Sayer  v.  Bennet,  1  Cox,  107.  (r)  Robertson   r.  Lockie,   15   Sim. 

0>)  See  Anon.,  2  K.  &J.441;  Kirby  285;    and  see  Mellersh  v.  Keen,  27 

V.  Carr,  3  Y.  &  C.  Ex.  184,  and  Sayer  Beav.  230. 

r.  Bennet,  1  Cox,  107,  in  which  two  (")  See    Robertson   r.   Lockie,   15 

last  cases  the  partnership  was  a  part-  Sim.    285 ;     Bagshaw    r.    Parker,    10 

nership  at  will.  Beav.  532. 

(9)  Milne  v.  Bartlet,  3  Jur.  358.  (x)  Mellersh  r.  Keen,  27  Beav.  230. 

(r)  Jones  r.  Lloyd,  18  Eq.  205.  (//)  3  Y.  &  C.  Ex.  184.     See,  also, 

(.-;)  Bescli  r.  Frolich,  1  Ph.  172.    In  Shepiierd  r.  Allen,  33  Beav.  577. 
Sander   c.   Sander,  2   Coll.  270,  and 
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as  from  the  liling  of  the  bill,  no  previous  notice  having  been 
given. 

Costs.  —  When  the  Court  dissolves  a  partnership  on  the 
ground  of  insanity,  it  directs  the  costs  to  be  paid  out  of  the 
partnership  assets  (^). 

Lunacy  regulation  act.  —  By  the  Lunacy  regulation 
[*580]  act,  16  &  17  Vict.  c.  70,  §  123,  *it  is  enacted  that, 
"  where  a  person,  being  a  member  of  a  co-partnership 
tirm,  becomes  lunatic,  the  Lord  Chancellor  may,  by  order 
made  on  the  application  of  the  partner  or  partners  of  the 
lunatic,  or  of  such  other  person  or  persons  as  the  Lord 
Chancellor  shall  think  entitled  to  require  the  same,  dissolve 
the  partnership ;  and  thereupon,  or  upon  a  dissolution  of  the 
partnership  by  decree  of  the  Court  of  Chancery,  or  otherwise 
by  due  course  of  law,  the  committee  of  the  estate,  in  the 
name  and  on  behalf  of  the  lunatic,  may  join  and  concur  with 
such  other  person  or  persons  in  disposing  of  the  partnership 
property,  as  well  real  as  personal,  to  such  persons,  upon  such 
terms,  and  in  such  manner,  and  may  and  shall  execute  and 
do  such  conveyances  and  things  for  effectuating  this  present 
provision,  and  apply  the  monies  payable  to  the  lunatic  in 
respect  of  his  share  and  interest  in  the  co-partnership,  in 
such  manner  as  the  Lord  Chancellor  shall  order." 


3.  As  to  misconduct  and  destruction  of  mutual  confidence. 

3.  Misconduct.  —  The  Court  will  dissolve  a  partnership  on 
the  ground  that  a  })artner  so  seriously  misconducts  himself 
as  to  render  it  impossiljle  for  his  co-partners  to  continue  to 
act  with  him  (a).  But  it  is  not  considered  to  be  the  duty  of 
the  Court  to  enter  into  partnership  squabbles,  and  it  will  not 
dissolve  a  partnership  on  the  ground  of  the  ill-temper  or  mis- 
conduct of  one  or  more  of  the  partners,  unless  the  others 
are  in  effect  excluded  from  the  concern  (5)  ;  or  unless  the 
misconduct  is  of  such  a  nature  as  utterly  to  destroy  the 
mutual  confidence  which  must  su})sist  between  partners  if 

(z)  Jones  v.  Welch,  1  K.  &  J.  765.  (6)  See  Goodman  r.  Whitcomb,  1 

(a)  See   Smith    ;•.   Jeyes,   4  Beav.  Jac.  &  W.  589 ;  Marshall  v.  Colnian, 

592;  Waters   v.   Taylor,   2   V.  &  B.  2  ib.  200 ;  Wray  r.  Hutchinson,  2  M. 

299 ;  Charlton  v.  Poulter,  19  Ves.  148,  &  K.  235  ;  Roberts  i:  Eberhardt,  Kay, 

note.  148. 
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they  are  to  continue  to  carry  on  their  business  toj^ether  (c). 

"Where  a  dissolution  is  sought  on  this  hitter  ground, 

it  wouhl  seem  that  the  misconduct  must  be  *such  as   [*o81] 

to  affect  the  business,  not  merely  by  shaking  its  credit 

in  the  eyes  of  the  world,  but  by  rendering  it  imp(jssible  for  the 

partners  to  conduct  their  business  together  according  to  the 

agreement  into  which  they  have  entered  (f?).^ 

Degree  of  misconduct.  —  Most  of  the  cases  on  this  subject 
have  come  before  the  Court  on  a  motion  for  an  injunction  to 
restrain  a  partner  from  acting  improperly,  and  have  been 
alluded  to  when  the  remedy  by  injunction  was  consid- 
ered (f).     It  may,  however,  be  usefully  observed  here  that 

(r)  See    Smith    r.   Jeyes,    4    Beav.  lield  sufficient  ground  for  dissolving 

502;    Harrison  r.  Tennant,  21  Beav.  a  partnership. 

482  ;  Liardet  r.  Adams,  1  xMont.  Part.  (J)  See  Anon.,  2  K.  &  J.  441,  where 

112,  note,  where  Lord  Thurlow  is  re-  a  partner  had  attempted  suicide, 

ported  to  have   said   he  did  not   see  (e)  Ante,  p.  538  et  seq. 
what  degree  of  misconduct  was  to  be 

1  Where  dissension  prevents  all  hope  of  advantage,  a  decree  of  dissolution 
will  be  made.  Mealier  ;•.  Co.\,  37  Ala.  201 ;  Blake  v.  Dorgan,  1  G.  Greene, 
537  (Iowa)  ;  Bishop  v.  Breckles,  Iloffm.  Chy.  534  (N.  Y.)  ;  Lafond  v.  Deems, 
52  How.  Pr.  41  (N.  Y.)  ;   Whitman  v.  Robinson,  21   Md.  30;  Singer  r.  Heller, 

40  Wis.  544  ;  Barrett  v.  Snowball,  1  Australian  J.  K.  8  (Victoria)  ;  ante,  p. 
302,  note  ;  Mitchell  v.  Welsh,  4  id.  183  ib. 

(In  the  last  two  cases  the  complaint  was  of  "  dictatorial  conduct.")  See 
contra,  Ilcnn  r.  Walsh,  2  Edw.  Ch.  129  (N.  Y.).  Gross  misconduct  is  ground 
for  dissolution.     Howell  r.  Harvey,  5  Ark.  270;  Gratz  r.  Bayard,  11   S.  &  R. 

41  Tilghman,  C  J. 

Bad  character,  drunkenness,  dishonesty,  known  to  the  other  partner,  prior 
to  the  formation  of  the  partnership,  do  not  authorize  him  to  take  the  partner- 
ship property  and  profits  to  himself,  and  treat  the  partnership  as  at  an  end. 
Ambler  >:  Whipple,  2(J  Wall.  54(3,  22  L.  ed.  403. 

As  to  minor  misconduct,  defects  of  temper,  want  of  courtesy,  etc.,  see 
Lafond  r.  Deems,  supra ;  Howell  v.  Harvey,  supra ;  Gerard  v.  Gateau,  84  111. 
121;  Story  on  Partn.  7th  ed.  §  287,  note;  Fischer  v.  Raab,  57  How.  Pr.  87 
(N.  Y.)  ;  Sloan  v.  Moore,  37  Penn.  St.  217. 

Retention  by  one  partner  of  a  manager,  dismissed  by  the  majority  who 
were  to  control,  is  ground  for  a  dissolution.  Newton  v.  Doran,  1  Ont.  Chy. 
590. 

An  injunction  was  refused  to  restrain  one  partner  from  carrying  off  partner- 
ship property,  and  putting  it  aboard  ship.  Hickey  v.  Moore,  Argus  Rei)orts, 
June  23,  1859,  (Victoria),  ante,  p.  302,  note  1,  Kerford  &  Box,  Dig.  33t). 

But  see  Sieghortner  v.  Weissenborn,  20  N.J.  Eq.  172.  A  mere  error  of 
judgment  is  not  a  ground  for  dissolution.     Cash  r.  Earnshaw,  GO  111.  402. 

>^ee  also  Cottle  r.  Leitcli,  35  Cal.  434  ;  Reiter  v.  Morton,  05  Penn.  St.  220 ; 
Kennedy  r.  Kennedy,  3  Dana,  239;  Dumont  r.  Rueppreclit,  38  Ala.  175; 
Abbot  V.  Johnson,  32  N.  H.  9;  Wilson  v.  Davis.  1  Montana.  183:  Maher  r. 
Bull,  44  111.  97  ;  Sutro  v.  Wagner,  23  N.  J.  Eq.  388 ;  s.  c.  24  i<l.  589  :  Wood  /•. 
Beath,  23  Wis.  254  ;  Griswold  c.  Hill,  1  Paine,  C.  C.  390 ;  Turnipseed  i:  Good- 
win, 9  Ala.  372. 
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keeping  erroneous  accounts  and  not  entering  receipts  (/), 
refusal  to  meet  on  matters  of  business  (^),  continued  quar- 
relling, and  such  a  state  of  animosity  as  precludes  all  reason- 
able hope  of  reconciliation  and  friendly  co-operation  (7i), 
have  been  held  sutlicient  to  justify  a  dissolution.  It  is  not 
necessar}-,  in  order  to  induce  the  Court  to  interfere,  to  show 
personal  rudeness  on  the  part  of  one  partner  to  the  other, 
or  even  any  gross  misconduct  as  a  partner.  All  that  is 
necessary  is  to  satisfy  the  Court  that  it  is  impossible  for  the 
partners  to  place  that  confidence  in  each  other  which  each 
has  a  right  to  expect,  and  that  such  impossibilit}^  has  not 
been  caused  by  the  person  seeking  to  take  advantage  of  it. 
A  strong  illustration  of  this  is  afforded  by  Harrison  v.  Ten- 
nant  (r).  In  that  case  three  persons,  A.,  B.,  and  C,  entered 
into  partnership  as  solicitors  for  twenty-one  years.  A.  and 
B.  had  been  in  practice  as  partners  before  the  partnership  of 
A.,  B.,  and  C.  commenced,  and  were  sued  in  Chancery  in 
respect  of  matters  which  had  arisen  in  the  course  of  such 
practice.  In  this  suit  A.  was  charged,  after  the  formation 
of  the  firm  A.,  B.,  and  C,  with  gross  misconduct  and  with 
fraud.  B.  and  C.  wished  to  have  A.'s  answer  settled  in  con- 
sultation, but  A.  declined,  made  himself  the  sole  solicitor 
on  the  record  instead  of  the  firm,  and  put  in  his  answer 
without    further    consulting    his    co-partners.     B.    and    C. 

filed  a  bill  against  A.  for  a  dissolution,  and  sent 
[*582]  *  circulars   to    their   clients   stating    that   they   had 

taken  steps  to  dissolve  the  partnership  existing  be- 
tween themselves  and  A.,  in  consequence  of  the  grave 
charges  made  against  him  in  the  suit  above  referred  to.  A. 
resisted  the  application  for  a  dissolution  on  the  ground  tliat 
he  had  not  been  guilty  of  any  misconduct  towards  his  co- 
partners in  the  business  of  the  firm,  nor  of  any  breach  of  the 
articles  of  j)artnership.  But  a  dissolution  was  decreed  upon 
the  broad  principle  that  the  mutual  confidence  reposed  by 
all  three  partners  in  each  other  when  the  partnership  was 
formed,  had  not  unreasonably  ceased ;  that  it  was  impossible 
that  the  business  could  be  conducted  as  originally  contem- 


(/)  Cheeseman  >■.  Price,  35  Beav.  173;  Watney  v.  Wells,  30  Beav.  56; 

142.  Pease  r.  Hewitt,  31  Beav.  22 :  Leary 

(j)  De  Berenger  r.  Hamel,  7  Jar.  r.  Shout,  33  Beav.  582. 
Byth.  25,  ed.  2.  (i)  21  Beav.  482. 

(A)  Baxter  v.  West,  1  Ur.  &  Sm. 
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plated;  aiul  that  although,  being  gentlemen,  no  outbreak 
had  oecuned  between  them,  yet  an  attempt  to  eompel  them 
to  act  as  partners  for  the  future  would,  as  against  them  all, 
be  to  compel  tiiem  to  inflict  irrei)arable  injury  updii  each 
other.  Again  in  Essell  v.  Ilayward  (A-),  it  was  held,  that 
where  one  partner  had  become  liable  to  a  criminal  prosecu- 
tion by  reason  of  his  having  been  guilty  of  a  fraudulent 
breach  of  trust,  his  co-partner  had  a  right  to  have  the  [nirt- 
nership  dissolved;  and  a  notice  to  dissolve  having  been  given 
by  him  the  partnership  was  ordered  to  stand  dissolved  as  from 
the  date  of  the  notice,  although  the  partnership  was  not  at 
will. 

Misconduct  on  part  of  partner  seeking  dissolution.  —  It  must 
be  borne  in  mind  that  the  Court  will  never  permit  a  partner, 
by  misconducting  himself  and  rendering  it  impossible  for  his 
partners  to  act  in  harmony  with  him,  to  obtain  a  dissolution 
on  the  ground  of  the  impossibility  so  created  by  himself  (0- 

In  order  to  facilitate  a  dissolution  in  the  event  of  miscon- 
duct, a  special  clause  is  usually  inserted  in  partnership  arti- 
cles. The  effect  of  clauses  of  this  description  has  been 
alread)^  adverted  to  (w). 

When  the  Court  dissolves  a  partnership  on  the 
ground  of    *  misconduct  the  dissolution  dates  from  [*583] 
the  judgment,  unless  there  are  special  grounds  for 
ordering  a  dissolution  as  from  some  other  date  (w). 


SECTION   III. —  TRANSFER   OF   INTEREST. 

Transfer  of  Interest.  —  In  addition  to  the  causes  of  dissolu- 
tion already  mentioned,  there  are  certain  other  events  which, 
where  the  contrary  is  not  expressly  provided  by  agreement 
between  the  partners,  immediately  put  an  end  to  the  partner- 
ship, or  at  all  events  confer  a  right  to  have  it  dissolved. 
Whether  the  partnership  is  of  definite  or  indefinite  duration 

(k)  30  Beav.  158.  the  misconduct  coniplaincil  of  is  not 

(/)  See    Harrison    r.   Tennant,   21  really  of  any  importance.      But  the 

Beav.  403,  4U4;    Fairthorne  r.  Wes-  observations    there    made    must    be 

ton,  3  Ha.  387.  taken    witli    reference    to    the    facts 

(m)  Ante,  p.  4-25;  Anderson  r.  An-  before  the  Court. 

derson,  25  Beav.  190,  would  seem  at  (»i)  Lyon  i-.  Tweddell,   17  Cli.  D. 

first  sight   to   throw  some   doubt  on  529;  Besch  v.  Frolich,  1  Ph.  172. 

the   efficacy  of   such  clauses,  where 
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is  unimportant  (o)  ;  iov  the  principle  upon  wliich  a  dissolu- 
tion results  from  the  events  in  question,  is,  that  if  no  dissolu- 
tion were  to  follow,  new  partners  would  be  introduced  with- 
out the  consent  of  all  the  existing  members  of  the  firm  (jp). 
Any  event  which  would  produce  this  effect  causes  a  dissolu- 
tion of  the  whole  firm  Qq).  Upon  this  principle  it  is  that,  in 
the  absence  of  an  express  agreement  to  the  contrary,  a  part- 
nership is  dissolved  by  taking  a  partner's  share  in  execution 
under  a  fi.  fa.  (r),  by  the  transfer  of  his  share  by  bank- 
ruptcy (s),  or  outlawry  (?),  and  formerly  in  the  case  of  a 
female  partner,  by  her  marriage  (w).^ 

Assignment  of  share.  — The   question  whether  an    assign- 
ment by  a  member  of  an  ordinary  firm,  of  his  share  in  it, 
dissolves  it,  or  gives  the  other  members  a  right  to  have  it 
dissolved,  has  not  been  much  considered  in  this  coun- 
[*584]  try  (x)?    Where  the  partnership  is  at  will,  *  an  assign- 

(o)  Crawford  i'.  Hamilton,  3  Mad.  entitled  to  all  the  partnership  prop- 

251.  erty;  Coll.  on  Part.  72,  sed  qncvre. 

(p)  See    Crawshay    i'.    Maule,    1  (u)  Nerot  r.  Burnand,  4  Russ.  247, 

Swanst.  509.  affd.  2  Bli.  N.  S.  215.     See  now  the 

{q)  CO'Uyer  on  Part.  72.  Married     Women's     Property     Act, 

(r)  Ante,  Bk.  III.,  c.  5,  §  4.  1882. 

(s)  Fox  V.  Hanbury,  2  Cowp.  448;  {x')  In  Heath  v.  Sansom,  4  B.  & 

Ex  parte   Williams,  11  Ves.   5 ;    Ex  Ad.  175,  the  assignment  was  by  one 

parte  Smith,  5  Ves.  297.  partner    to    his    co-partner ;    and   in 

(t)  As  to  attainder  and  outlawry,  Jefferys  r.  Smith,  3    Russ.    158,  the 

see  ante,  p.  73.     If  a  partner's  share  shares  were  transferable  by  the  arti- 

vests  in  the  Crown  it  is  said  that  the  cles  of  partnership. 
Crown   by   its    prerogative    becomes 

1  The  marriage  of  a  man  with  his  partner  dissolves  the  partnership.  Bas- 
sett  r.  Shepardson,  52  Mich.  3. 

And  yet  the  community  of  husband  and  wife  is  a  species  of  partnership, 
and  was  a  partnership  under  Mexican  law.  Packard  v.  Arellanes,  17  Cal. 
525;  Fuller  v.  Ferguson,  20  Cal.  540.  But  see  Bowker  i;.  Bradford,  140  Mass. 
521.  The  marriage  of  a/e?«e  .so/e  partner  was  held  to  dissolve  the  partnership, 
but  by  the  statutes  of  many  states  now,  her  legal  incapacity  is  wholly  re- 
moved.    See  ante,  p.  77,  note  1,  and  cases  cited. 

See  also  Antoine  v.  Dallaire,  2  Rev.  de  Leg.  74,  Low.  Can.;  Johnson  r.  Col- 
clough,  4  Australian  J.  ]{.  53,  131  (Victoria),  cited  ante,  p.  305,  note  1.  See 
Forder  v.  Brown,  2  New  Zea.  S.  C.  303,  ante,  p.  377,  note  1. 

'^  A  valid  transfer  by  a  partner  of  all  his  interest  to  a  stranger  dissolves  the 
firm  unless  otherwise  intended.  Fourth  National  Bank  v.  The  New  Orleans 
&  Carrollton  Railroad  Co.,  11  Wall.  024,  20  L.  ed.  82;  Monroe  i-.  Hamilton, 
60  Ala.  226 ;  Miller  v.  Brigham,  50  Cal.  615 ;  Rcece  v.  Hoyt,'  4  Ind.  169 ; 
Barkley  v.  Tapp,  87  id.  25;  State  v.  Quick,  10  Iowa,  451  ;  Blaker  v.  Sands, 
20  Kan.  551  ;  Saloy  v.  Albrecht,  17  La.  Ann.  75;  Ketcham  v.  Clark,  0  Johns. 
144;  Marqiiand  v.  N.  Y.  Mfg.  Co.,  17  Johns.  525;  Rodriguez  v.  Heffcrnan, 
5  Johns.  Chy.  417;  Fox  v.  Rose,  10  Ont.  Q.  B.  16;  Horton's  Appeal,  13 
Penn.  St.  67  ;  Rogers  v.  Nichols,  20  Tex.  719  ;  Carroll  v.  Evans,  27  Tex.  202; 
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inent  aiid  notice  thereof  must,  it  is  conceived,  operate 
as  a  dissolution.  But  where  the  partnershij)  is  for  a  definite 
period,  which  is  not  expired,  there  is  some  dillieulty  in  arriv- 

Ayer  c.  Ayor,  41  Vt.  34(5;  Ballard  v.  Callison,  4  W.  Va.  o2(3.  And  sec  untr, 
p.  304,  note  1.     Hut  see  Ferrero  v.  liuhlmeyer,  34  How.  Pr.  33. 

A  partner's  interest  in  a  partnership  is  more  than  the  amount  standing  due 
to  him  as  a  partner  on  taking  account  of  stock.  Kussell  v.  Leland,  12  Allen, 
349;  Taft  v.  Buffum,  14  Tick.  322. 

Nor  does  a  transfer  of  anything  less  than  the  ivliole  interest  work  a  dissolu- 
tion. Cody  I'.  Cody,  31  Ga.  G19;  Taft  v.  Buffum,  14  Pick.  322 ;  Buford  v. 
Neely,  2  Dev.  Eq.  481;  Bank  v.  Fowle,  4  Jones  Eq.  8;  Burnett  >:  Snyder,  11 
Jones'&  Sp.  238  (N.Y.)  aff'd,  7(5  N.  Y.  344.     But  see  Ayer  v.  Ayer,  41  Vt.  346. 

If  the  transfer  is  to  a  co-partner,  it  does  not  dissolve  the  firm  unless  its 
terms  show  that  entire  withdrawal  was  contemplated.  Monroe  v.  Hamilton, 
(50  Ala.  220.  See  Edens  v.  Williams,  30  111.  252  ;  Rogers  v.  Nichols,  20  Tex. 
710. 

An  attempted  but  invalid  assignment  by  one  partner  to  the  other  of  all  his 
interest  does  not  effect  a  dissolution  of  the  firm.  Pennock  v.  White,  10  N.  Y. 
AVeekly  Dig.  74. 

An  assignment  by  one  partner  of  all  his  interest  in  the  firm  property,  to  the 
other  for  the  purpose  of  paying  the  firm  debts,  does  not  dissolve  the  partner- 
ship.    In  re  Shepard,  3  Ben.  347  ;  Rogers  r.  Nichols,  20  Tex.  719. 

A  transfer  by  way  of  mortgage  does  not  dissolve  the  firm.  Monroe  v.  Ham- 
ilton, (50  Ala.  226;  Dupont  r.  McLaran,  01  Mo.  502;  State  v.  Quick,  10  Iowa, 
451  ;   Buford  r.  Neely,  2  Dev.  Eq.  481  ;  Moore  r.  Knott,  12  Oregon,  200. 

.V  lease  for  two  years  by  one  partner  to  another  of  his  interest  in  coal 
mines  operated  by  the  firm,  that  being  the  only  business,  has  been  held  to  be 
either  an  absolute  dissolution  or  suspension  of  it  during  the  continuance  of 
the  lease.     Me  Adams  r.  Hawes,  9  Bush.  15. 

Whether  any  voluntary  act  of  a  partner  should  be  held  to  break  the  con- 
tract of  partnership,  see  Ferrero  v.  Buhlmeyer,  34  How.  Pr.  33 ;  Deckard  i-. 
Case,  5  Watts,  22 ;  Anderson  r.  Tompkins,  1  Brock.  450  ;  Story  Partn.  §  308, 
and  note. 

In  mining  partnerships,  there  being  no  delectus  persotup,  the  partnership  is 
not  dissolved  by  a  sale  by  one  partner  of  his  interest  to  a  stranger,  and  the 
purchaser  becomes  presumptively  a  partner.  Taylor  r.  Castle,  42  Cal.  307  ; 
Nisbet  r.  Nash,  52  id.  540;  Kahn  r.  Central  Smelting  Co.,  102  U.  S.  041,  20 
L.  ed.  200. 

For  cases  on  the  construction  of  contracts  made  by  one  partner  with  his 
co-partners  to  transfer  to  them  his  share  in  the  partnership,  see  Finley  r. 
Fay,  17  Hun,  07;  Flynn  r.  Fish,  7  Lans.  117;  Noonan  v.  McNab,  30  Wis. 
277  ;  Monroe  r.  Hamilton,  50  Ala.  220. 

An  assignment  by  a  partner  of  all  his  interest  in  the  partnership  property 
to  a  stranger,  operates  a  dissolution  of  tlie  partnership,  of  necessity  ;  "  it  gives 
rise  to  a  state  of  things  utterly  imcompatible  with  the  prosecution  of  a  part- 
nership concern."  The  other  partners  may  not  have  confidence  in  the  as- 
signee, and  may  well  say  that  they  have  not  with  him  entered  into  a  conmion 
adventure,  nor  consented  that  he  should  exercise  the  authority  of  a  partner ; 
iu)r  may  the  assignee  choose  to  risk  his  credit  and  proj)erty  in  an  adventure 
witli  tliem.  Marquand  r.  New  York  Manufacturing  Company,  17  Johns.  525  ; 
Monroe  v.  Hamilton,  50  .Via.  220. 

But  an  assignment  intended  merely  as  a  security  for  debt,  and  meant  to 
operate  only  on  the  sliare  of  the  net  profits  of  the  assignor,  will  not  operate 
a  dissolution  even  as  between  the  partners  themselves.  Taft  i-.  Buffum,  14 
Pick.  322  ;  Buford  v.  Neeley,  2  Dev.  Eq.  481 ;  Monroe  v.  Hamilton,  supra. 
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incr  at  a  correct  conclusion.  To  hold  that  the  iissignnient 
operates  as  a  dissolution,  renders  it  competent  for  a  partner 
to  do  indirectly  what  he  cannot  do  directly,  viz.,  dissolve 
before  the  expiration  of  the  time  for  which  the  partnership 
was  entered  into.  On  the  other  hand,  to  hold  that  the  part- 
nership continues,  is  not  just  to  the  assignor's  co-partners. 
The  assignment  does  not  of  itself  create  a  partnership  be- 
tween them  and  the  assignee  (y)  ;  but  it  does  deprive  the 
assio-nor  of  all  his  interest  in  the  concern,  and  his  co-partners 
may  fairly  urge  that  they  never  contemplated  a  partnership 
with  a  person  having  no  interest  in  it.  It  seems  impossible 
therefore  to  deny  their  right  to  make  the  assignment  a  ground 
for  dissolution.  The  right  of  the  assignee,  alone  or  with  the 
assignor,  to  insist  on  a  dissolution,  against  the  will  of  the 
assignor's  co-partners  is  much  more  doubtful,  and  has  not 
been  decided.  In  America  such  right  is  held  to  exist  (z) : 
but  in  that  country  it  seems  that  contracts  of  partnership 
for  a  definite  period  are  almost  as  easily  dissolved  as  partner- 
ships at  will,  \\hich  is  certainly  not  the  case  here  (a). 

Creation  of  trust  of  share.  —  Whether  an  agreement  by  an 
ortUnary  partner  to  liold  his  share  in  the  partnership  in  trust 
for  other  persons  entitles  his  co-partners  to  dissolve  the  part- 
nership has  never  been  determined.  Considering,  however, 
the  effect  of  notice  to  thera  of  the  existence  of  the  trust,  they 
would  probably  be  held  entitled  to  have  the  partnership  dis- 
solved in  order  to  be  relieved  from  their  embarrassment. 
The  cestui  que  trust  clearly  does  not  become  a  partner  with 
the  partners  of  his  trustee  (i). 


[*585]  ♦SECTION  IV.  — THE  OCCURRENCE  OF  SOME  EVENT 
WHICH  RENDERS  THE  CONTINUANCE  OF  THE 
PARTNERSHIP   ILLEGAL. 

Illegality.  —  Upon  principle,  it  is  apprehended  that  if,  by 
any  change  in  the  law,  it  becomes  illegal  to  carry  on  a  busi- 

Oy)  See  Jefferys  f.  Smith,  .3  Russ.  Pinkett,    12    CI.    &    Fin.    704;     and 

158.  Jefferys  v.  Smith,  3  Russ.  158,  some 

(z)  Story  on  Part.  §.308;  .3  Kent,  observations    on    the    rights    of    an 

Com.   59;    Marquand    c.   New   York  assignee  of   a   share  will   be   found, 

Manufac.  Co.,  17  Johns.  525.  but  tliey  do   not  touch  tlie  question 

(a)  In  Glyn  v.  Hood,  1   Giff.  328,  alluded  to  in  the  text, 
and  1  De  G.   F.  &   J.  334 ;   Pinkett  (h)  See  Jefferys  v.  Smith,  3  Russ. 

e.   Wright,   2    Ha.    120;     Murray  v.  158;    Newry   Rail.    Co.   i;.    Moss,  14 
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ness,  every  partnership  formed  before  the  making  the  law  for 
the  purpose  of  carrying  on  that  business,  must  be  taken  to 
have  been  dissolved  by  the  law  in  question.  So  if,  the  law 
remaining  unchanged,  some  event  happens  which  renders  it 
illegal  for  the  members  of  a  firm  to  continue  to  carry  on  their 
business  in  partnership,  such  event  dissolves  the  firm. 

"War.  —  For  example,  if  a  partnership  exists  between  two 
persons  residing  and  carrying  on  trade  in  different  countries, 
and  war  between  those  countries  is  proclaimed,  a  stop  is 
thereby  put  to  further  intercourse  between  the  partners,  and 
the  partnership  subsisting  between  them  is  consequently  dis- 
solved (c).i 

Beav.  04 ;  Bugg's  case,  2  Dr.  &  Sm.  (c)  Story   on   Part.  §  315  et   seq. 

452.     Goddard  i-.  Ilodgcs,  1  Cr.  &  M.  and     Griswold     v.    Waddington,    16 

33,  is  the  otlier  way ;  but  as  to  this,  Johns.     438    (Anier.)    there     cited, 

see  ante,  p.  28,  note  (/<)•  See,  also,  ante,  pp.  72,  92. 

1  Griswold  v.  Waddington,  15  Johns.  57  ;  s.  c.  16  id.  438;  Seaman  v.  "Wad- 
dington, 16  id.  510;  Buchanan  v.  Curry,  19  id.  137;  McStca  i-.  Matthews,  50 
N.  Y.  166;  s.  c.  91  U.  S.  7,  23  L.  ed.  188;  Hubbard  v.  Mattliews,  54  N.  Y.  43; 
Bank  v.  Matthews,  49  N.  Y.  12;  Woods  v.  Wilder,  43  X.  Y.  164;  s.  c.  3  Am. 
Hep.  684 ;  Booker  i'.  Kirkpatrick,  26  Gratt.  145 ;  Taylor  v.  Hutchinson,  25 
Gratt.  536;  s.  c.  18  Am.  Rep.  699;  Leftwich  v.  Clinton,  4  Lans.  176;  Mut. 
Ben.  Life  Ins.  Co.  r.  Hillyard,  37  N.  J.  L.  444  ;  Planters'  Bank  v.  St.  John,  1 
Woods.  585;  Hanger  r.  Abbott,  6  Wall.  532,  18  L.  ed.  939;  McAdams  v. 
Hawes,  9  Bush.  15  ;  Douglas'  Case,  14  Ct.  Claims,  1 ;  Cramer  r.  United  States, 
7  Ct.  Claims,  302;  Story  Partn.  §  315  et  seq.:  Bates,  Partn.  §  582.  And  see 
ante,  p.  92,  note  1.     Also  the  cases  of  Illegal  Partnerships,  p.  377,  note  1. 
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[*n86]  *  CHAPTER   II. 

CONSEQUENCES   OF  DISSOLUTION. 

Winding  up  of  partnerships,  —  In  order  to  wind  up  the 
affairs  of  a  dissolved  partnership,  it  is  necessary  first  to 
pay  its  debts ;  secondly,  to  settle  all  questions  of  account  be- 
tween the  partners  ;  and,  thirdly,  to  divide  the  unexhausted 
assets  (if  any)  between  the  partners  in  proper  propor- 
tions ;  or,  if  the  assets  are  insufficient  for  these  purposes, 
then  to  make  up  the  deficiency  by  a  proper  contribution  be- 
tween the  partners.  This  can  be  done  by  the  partners  them- 
selves, or  their  representatives  (<i)  ;  but  if  disputes  arise  then 
recourse  must  almost  always  be  had  to  tlie  Chancery  Division 
of  the  High  Court,  for  it  is  under  its  superintendence  only 
that  the  assets  of  a  partnership  can  be  properly  sold  and 
applied,  that  the  partnership  accounts  can  be  satisfactorily 
taken,  and  that  contribution  can  be  enforced  (e). 

Consequences  of  dissolution.  —  The  consequences  of  a  disso- 
lution of  partnership,  both  as  regards  creditors  and  as  regards 
the  partners  themselves,  have  been  pointed  out  in  earlier 
parts  of  the  treatise,  and  only  require  to  be  shortly  recapitu- 
lated. 

I.  A8  regards  the  creditors  of  the  firm,  it  has  been  seen  — 

1.  That  a  dissolution  of  partnership,  whether  general  or 
partial,  does  not  discharge  any  of  the  partners  from  liabilities 
incurred  by  them  previously  to  the  time  of  dissolution  (/). 

2.  That  in  order  that  a  member  of  a  firm,  wholly  or  par- 
tially dissolved,  may  be  freed  from  his  liability  to  a  person 
who  was  a  creditor  of  the  firm  at  the  time  of  its  dissolution, 
such  creditor  must  either  have  been  paid,  or  satisfied,  or  must 
have  accepted  some  fresh  obligation  in  lieu  of  that  whicli 

existed  when  the  firm  was  dissolved  ((f). 
[*587]       *3.    That    (except   in   a   few   special   cases)    (A) 

(d)  See  Lyon  v.  Ilaynes,  5  Man.  (c)  Sio  Bk.  III.,  c.  10,  §  G. 

&  Gr.  505,  where  a  banking  company  (/)  Ante,  p.  22o  et  sefj. 

governed  by  7  Geo.  4,  c.  46,  had  been  (</)  Ibid, 

voluntarily  dissolved.  (/<)  Ante,  p.  210  et  sefj. 
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notice  of  dissolution  or  retirement  is  re([uisite  to  deterinine 
the  responsibility  of  each  partner  in  respect  of  such  future 
acts  of  his  late  co-partners,  as  would  be  imputable  to  the 
fu-m  if  no  change  in  it  Inid  taken  place  (<). 

4.  That  notice  of  dissolution  generally,  as  by  advertise- 
ment, is  not  sufficient  to  affect  an  old  customer,  unless  it  can 
be  brought  to  his  knowledge  (/c). 

5.  That  notice  of  dissolution,  is  notice  that  the  former 
partners  are  no  longer  each  other's  agents  as  before  (0- 

6.  That  after  dissolution  and  notice,  partners  cease  to  be 
responsible  for  the  future  acts  of  each  other  (jn),  unless  they 
continue  to  hold  themselves  out  as  partners,  in  which  case 
the  notice  is  of  no  avail  (n). 

II.  As  regards  the  partners  themselves.  —  Upon  the  disso- 
lution of  a  partnership,  and  in  the  a])sence  of  any  agreement 
to  the  contrary,  it  has  been  seen  — 

.1.  That  each  partner  has  a  right  to  have  the  partnership 
assets  applied  in  liquidation  of  the  partnership  debts,  and  to 
have  the  surplus  assets  divided  (o). 

2.  That  the  right  of  each  partner  is  to  insist  on  a  sale  of 
the  partnership  assets ;  there  being  in  the  absence  of  special 
circumstances,  no  right  in  any  partner  to  have  the  value  of 
his  own  or  of  any  co-partner's  share  determined  by  valuation, 
or  to  have  the  partnership  property,  or  any  portion  of  it, 
divided  in  specie  (p)-^ 

3.  That  each  partner  has  a  right  to  insist  that  nothing 
further  shall  be  done,  save  with  a  view  to  wind  up  the 
concern  (^). 

4.  That,  for  the  purposes  of  winding  up,  the  partnership 
is  deemed  to  continue  (r)  ;  the  good  faith  and  honourable 
conduct  due  from  every  partner  to  his  co-partners  during 
the  continuance  of   the    partnership,  being   equally 

due  so  long  as  its  affairs  *  remain  unsettled  (s)  ;  and  [*o88] 
that  which  was  partnership  property  before,  continu- 

(i)  Ibid.  (;))  Ante,  p.  555. 

(it)  Anle,  p.  221.  (7)  Wilson  v.  Greenwood,  1  Swanst. 

(/)  Ante,  pp.  210,  213.  481 ;    Crawshay.    r.    Maule,    ib.    507  ; 

(m)  Ibid.  Ex  parte  Williams,  11  Ves.  3. 

(n)  Ante,  p.  21G.  (r)  See  ante,  p.  217. 

(0)  Ex  parte  Ruffin,  6  Ves.  127.  (s)  Ante,  p.  303. 

1  A  partnership  trademark  is  an  asset  and  should  be  sold,  and  either  partner 
may  use  it  on  dissolution  unless  restrained  by  stipulation.  Smith  r.  ^^  alkor, 
57  Mich.  456. 
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ing  to  be  so  for  the  purpose  of  dissolution,  as  the  rights  of 
the  partners  require  (^). 

5.  That  the  right  on  a  dissolution  to  wind  up  the  partner- 
ship affairs,  i.e.,  to  get  in  its  credits,  convert  its  assets  into 
money,  pay  its  debts,  and  divide  the  residue,  belongs  as  much 
to  one  of  the  late  partners  as  to  another  ;  and  if  they  cannot 
agree  amongst  themselves,  recourse  must  be  had  to  the  Court, 
which  Avill,  if  necessary,  appoint  a  receiver,  direct  a  sale  of 
the  assets  and  payment  of  the  partnership  debts,  and  restrain 
a  partner  from  interfering  with  the  prc)[)er  winding  up  of  the 
partnership  (?<). 

6.  That  the  right  to  wind  up  the  affairs  of  a  dissolved 
partnership  is,  however,  personal  to  the  members  of  the  late 
firm ;  and  that,  therefore,  on  the  death  or  bankruptcy  of  one 
of  them,  his  executors  or  trustees  will  not  be  permitted  to 
take  the  management  of  the  affairs  of  the  partnership  out  of 
the  hands  of  the  other  partners  (2-). 

T.  That  if  the  partnership  assets  are  insufficient  to  pay 
the  partnership  debts,  the  deficiency  must  be  made  good  by 
the  partners  in  proportion  to  their  respective  shares  (?/). 

8.  That  after  a  partnership  has  been  dissolved,  any  one  of 
the  late  partners  has  a  right  to  have  that  dissolution  duly 
notified,  so  that  a  stop  may  be  put  to  the  power  of  his  co- 
partners to  bind  him  (3).  It  seems  that  he  has  also  a  right 
to  restrain  them  from  carrying  on  business  under  the  old 
name,  if  such  name  is  or  includes  his  own,  and  if  he  has  not 
assigned  his  interest  in  the  goodwill  to  them  ;  for  although 
their  continued  use  of  the  old  name,  even  with  his  knowledge, 
is  not,  of  itself  sufficient  to  render  him  liable,  by  virtue  of 
the  doctrine  of  holding  out  (a),  such  use  undoubt- 
[*589]  edly  exposes  him  to  the  *  risk  of  having  actions 
brought  against  him  as  if  he  still  belonged  to  the 
firm,  and  in  the  case  supjjosed  his  co-partners  have  no  right 
to  expose  him  to  that  risk  (6). 


(0  See    Ex    parte    Williams,    11  Ex    parte   Finch,    1    D.    &    Ch.  274  ; 

Ves.  5  and  6;    Crawshay  v.  Collins,  Fraser  v.  Kershaw,  2  K.  &  J.  4!)<i. 
2  Russ.  342,  343;  Nerot  v.  Burnand,  (y)  See  ante,  p.  401. 

4   Russ.  247;   Payne   v.   Ilornhy,  2o  (s)  Hendry  v.  Turner,   32  Cli.  D. 

Beav.  280.     See,  too.  Ex  parte  True-  350;  Troiigliton  v.  Hunter,  18  licav. 

man,  1  D.   &  Ch.  464,  as  to  partner-  470. 
ship  books.  (a)  Newsome    r.    Coles,    2    Camp. 

(«)  See  a)7te,  Bk.  III.,  ch.  10,  §  G.  017. 

(x)  Allen  V.  Kilbre,  4  Madd.  464;  (b)  See  aide,  p.  544. 
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0.  That  each  partner  has  a  right  to  conimonce  a  new 
husiness  in  the  old  line,  and  in  the  old  neighborhood ;  either 
alone,  or  in  partnership  with  other  people  (c). 

Matters  involved  in  the  •winding  up  of  a  partnership. — Sucli, 
in  general  terms,  are  the  conse(|Uence.s  of  dissolution.  In 
order,  however,  to  obtain  a  complete  view  of  these  conse- 
(luences,  it  is  necessary  to  attend  the  principles  upon  which 
[)remiums  are  apportioned,  and  partnership  accounts  are 
taken ;  to  the  distinction  between  the  joint  estate  of  the 
fuiu,  and  the  separate  estates  of  the  partners  composing  it ^ 
to  the  doctrines  of  contribution  and  indemnity ;  to  the  rules 
which  relate  to  appointing  a  receiver  and  granting  an  in- 
junction ;  and  lastly,  to  the  special  agreements,  if  any,  into 
which  the  partners  may  have  entered.  All  these  matters 
were  discussed  in  the  third  book,  and  it  is  not  necessary 
further  to  allude  to  them.  But  the  complicated  questions 
Avhicli  arise  in  the  event  of  a  dissolution  by  death  or  bank- 
ruptc}',  have  necessarily  been  reserved  for  separate  examina- 
tion, and  they  will  form  the  subject  of  the  next  two  chapters 
of  the  present  book. 

(c)  See,  as  to  this,  ante,  pp.  436,  437. 
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[*590]  *  CHAPTER   III. 

OF  DEATH   AND   ITS   CONSEQUENCES. 

The  consequences  of  the  death  of  a  member  of  a  partner- 
sliip  will  be  most  conveniently  pointed  out  in  the  course  of 
an  examination  6i  the  position  of  the  surviving  members, 
and  of  the  executors  of  the  deceased  member  — 

1.  As  between  themselves ; 

2.  As  regards  the  creditors  of  the  firm ;  and 

3.  As  regards  the  separate  creditors  and  legatees  of  the 
deceased. 


SECTION    I.  — CONSEQUENCES   AS    REGAKDS    THE    SURVIVING 
PARTNERS  AND  THE  EXECUTORS  OF  THE  DECEASED. 

Death  of  a  partner  dissolves  the  firm  —  The  death  of  any  one 
member  of  a  firm  operates  as  a  dissolution  thereof  as  be- 
tween all  the  members,  unless  there  is  some  agreement  to 
the  contrary  (a).  This  is  obviously  reasonable,  for  by  the 
death  of  one  of  the  members  it  is  no  longer  possible  to 
adhere  to  the  original  contract,  the  essence  of  which  is  (in 
the  case  supposed),  that  all  the  parties  to  it  shall  be  alive. ^ 

(a)  See  Pearce  v.  Chamberlain,  2  Swanst.  509 ;  VuUiamy  v.  Noble,  3 
Ves.  sen.  33;  Crawford  v.  Hamilton,  Mer.  614;  Crosbie  v.  Guion,  23  Beav. 
4  Madd.  251 ;  Crawshay  i-.  Maule,  1       518. 

'  Death  of  a  partner  dissolves  the  firm,  even  before  the  expiration  of  the 
term  limited  in  the  articles,  in  the  absence  of  an  agreement  wliich  binds 
the  partners  to  continue,  and  so  accept  as  their  agent  the  reprt'sentative  of  the 
deceased  partner.  Scholefield  v.  Eichelberger,  7  Pet.  580,  8  L.  ed.  793  ;  Moore 
V.  Huntington,  17  Wall.  417,  21  L.  ed.  042,  and  note;  Burwell  v.  Cawood,  2 
How.  mo,  11  L.  ed.  378;  Knapp  v.  McBride,  7  Ala.  19;  Bank  of  Mobile  v. 
Andrews,  2  Sneed,  535;  Filley  v.  Phelps,  18  Conn.  294;  McNaughton  v. 
Moore,  1  Hayw.  189  (Xo.  Ca.)  ;  Spaunhorst  v.  Link,  40  Mo.  197;  Alexander 
V.  Lewis,  47  Tex.  481;  Potter  v.  Moses,  1  R.  I.  4.30;  Jones  v.  McMichacl,  12 
Rich.  L.  170  (So.  Car.)  ;  Marlett  v.  Jackman,  3  Allen,  287  ;  Williamson  r. 
Wilson,  1  Bland,  418;  Forrester  v.  Oliver,  1  Bradw.  2-59  (111.  App.)  ;  Remick 
V.  Emig,  42  111.  342;  Roberts  i'.  Kelsey,  38  Mich.  602;  Jenness  v.  Carleton, 
40  id.  343 ;  GrHtz  v.  Bayard,  11  R.  &  R.  41  ;  Frank  v.  Beswick.  44  Ont.  Q- 
B.  1  ;  Lovell  v.  Gibson,  19  Ont.  Chy.  280;  Davis  v.  Christian,  15  Gratt.  11; 
Vil.'is  r.  Farwell,  9  Wis.  400;  Slo(;omb  r.  Lizardi,  21  La.  .Ann.  355;  Martina 
V.  International  Life  Ins.  Soc.,  53  N.  Y.  339 ;  Cobble  v.  Tomlinson,  50  Ind. 
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The  mwe  fact  that  the  partnership  was  entered  into  for  a 
deliuite  term  of  3'ears,  which  was  nnexpired  when  death 
occurred,  is  not  sufticient  to  prevent  a  dissolution  by  sucli 
death  (6). 

Executors  of  deceased  do  not  become  partners.  —  Unless 
all  the  partners  have  agreed  to  the  contrary,  when  one  of 
them  dies,  his  executors  have  no  right  to  become 
*  partners  with  the  surviving  partners  (c)  ;  nor  to  [*591] 
interfere  with  the  partnership  ))usiness ;  but  the  ex- 
ecutors of  the  deceased  represent  him  for  all  purposes  of 
account,  and,  unless  restrained  by  special  agreement,  they 
have  the  power,  by  Ijringing  an  action,  to  liave  the  affairs 
of  the  partnership  wound  up  in  a  manner  which  is  generally 
ruinous  to  the  other  partners. ^ 

(i)  Crawford  v.  Hamilton,  3  Madil.  (c)  Pearce  v.  Cliamberlain,  2  Ves. 

251.  S.  33. 

550 ;  Starrs  v.  Cosgrave  Brewery  &  M.  Co.,  Supreme  Court  of  Canada,  April 
9,  1880,  reversing  11  Ont.  App.  R.  156,  Cassels,  Dig.  pp.  3.32,  405;  Au1)r,y  v. 
Dennis,  8  Low.  Can.  J.  135;  s.  c.  14  Low.  Can.  Rep.  07;  Ames  v.  Downing, 
1  Bradf.  321 ;  Jacquin  r.  Buisson,  11  How.  Pr.  385. 

Death  of  one  partner  was  lield  to  dissolve  the  partnership,  notwithstanding 
an  agreement  with  another  partner,  made  at  its  formation,  that  it  should  be 
terminated  in  a  particular  way,  and  such  other  partner  was  remitted  to  an 
account  in  tlie  ordinary  way,  as  his  only  remedy.  Frank  v.  Beswick,  44  Ont. 
Q.  B.  1. 

Where  the  two  surviving  partners,  without  consulting  the  administrator, 
erected  a  granary  required  for  the  successful  continuation  of  the  business,  and 
carried  on  the  business  for  nearly  a  year,  without  rendering  any  account,  but 
under  an  arrangement  with  the  administrator,  held,  that  they  had  no  right, 
after  the  dissolution  by  the  death  of  the  third  partner,  to  expend  any  of  the 
firm's  funds  in  the  conduct  of  the  business.     Remick  v.  Emig,  42  111.  342. 

A  lease  for  years,  made  by  one  partner  to  the  firm,  is  terminated  by  the 
the  death  of  a  partner  dissolving  the  firm.    Jolmson  r.  Ilartshorne,  52  N.  Y.  173. 

A  contract  of  hiring,  by  a  commercial  traveller,  with  a  firm,  is  ended  by 
death  of  partner  dissolving  the  firm.     Burnet  r.  Hope,  0  Ont.  R.  10,  C.  P.  D. 

Bringing  an  action,  and  recovering  judgment,  <in  a  new  note,  signed  in  the 
firm's  name,  received  after  the  dissolution  of  the  firm  by  death  of  one  partner, 
in  ignorance  of  that  fact,  in  renewal  of  a  note  of  the  firm  given  prior  to  disso- 
lution, is  not  such  an  acceptance  of  tlie  new  note  as  payment,  as  to  release  the 
estate  of  the  deceased  partner.  First  Xat'l  Bank  of  Chittenango  r.  Morgan, 
73  N.  Y.  503. 

On  the  death  of  one  who  with  defendant  had  worked  and  stocked  a  farm 
in  partnership,  the  survivor  could  not  take  the  whole  of  the  chattels.  Rath- 
well  r.  Rathwell,  20  (~)nt.  Q.  B.  170. 

WIktc  the  (Iclt'cliis  pcrsniin'  does  not  exist,  as  in  mining  ]inrtner>hips,  &c., 
death  does  not  dissolve  the  partnership.  Kahn  ;-.  Central  Smelting  Co.,  102 
U.  S.  041,  20  L.  cd.  200;  Walker  v.  Wait,  50  Vt.  008;  Taylor  v.  Castle.  42 
Cal.  307;  Tyrrell  r.  Washburn,  0  Allen,  400. 

1  Moore  v.  Huntington,  17  Wall.  417,  21  L.  ed.  042  and  note  ;  Grim's  Appoal, 
105  Penn  St.  375;  Ilutton  v.  Laws,  55  Iowa,  710;  Freeman  r.  Freeman,  1.36 
Mass.  260. 
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Jus  accresceudi,  &c.  —  The  maxim  jus  accrescendi  inter 
mercatores  locum  non  habet,  has  been  ah'eady  examined,  and 
need  not  be  again  noticed  (c?). 

Position  of  surviving  partners.  —  On  the  death  of  a  partner 
the  surviving  members  of  the  firm  are  the  proper  persons  to 
get  in  and  pay  its  debts  (e).^    But  the  debts  tliey  get  in  must 

(d)  Ante,  p.  340.  (e)  Ante,  p.  288. 

-  The  surviving  partner  has  authority  to  take  possession  of  the  assets,  get 
in  the  debts,  and  settle  up  the  aifairs  of  the  firm.  Roys  v.  Vilas,  18  Wis.  169 ; 
Willson  V.  Nicholson,  01  Ind.  241;  McKay  v.  Joy,  70  Cal.  581;  Farley  v. 
Moog,  79  Ala.  148;  Florida  v.  Redding,  1  Fla.  242;  Johnson  r.  Berlizheimer, 
84  111.  54 ;  Tillotson  r.  Tillotson,  34  Conn.  335 ;  Davidson  v.  Papps,  28  Ont. 
Chy.  91 ;  Anderson  v.  Ackerman,  88  Ind.  481 ;  Shearer  v.  Shearer,  98  Mass. 
107;  Kinsler  r.  McCants,  4  Rich.  L.  46 ;  Adams  v.  Hackett,  27  N.  H.  289; 
Scott  V.  Butfuni,  52  id.  345;  Houser  v.  Irvine,  3  Watts  &  S.  345;  Belts  v.  June, 
51  N.  Y.  274 ;  Skidmore  v.  Collier,  8  Hun,  50 ;  Murray  v.  Fox,  39  id.  108  ; 
Nehrboss  v.  Bliss,  88  N.  Y.  600 ;  Offutt  v.  Scott,  47  Ala.  104. 

In  Mutual  Sav.  Ins.  v.  Enslin,  37  Mo.  453,  it  is  held  that  "  on  dissolution 
without  death,  the  partners  are  tenants  in  common,  and  subsequent  death 
does  not  enlarge  the  survivor's  title,"  thus  making  a  distinction  between  the 
powers  of  a  surviving  partner,  strictly  so  called,  and  those  of  a  partner  whose 
firm  had  dissolved  Ijefore  the  death  of  any  of  its  members.  See  Bates  Partn. 
§  713.  But  see  Kinsler  v.  McCants,  supra.  See  Bredow  v.  Mutual  Savings 
Institution,  28  Mo.  181. 

A  surviving  partner  who  has  bought  all  the  assets  of  the  partnership,  ex- 
cept letters-patent  for  a  product,  and  who  uses  the  patent  in  the  manufacture 
of  such  product  against  the  objection  of  the  administrator  of  the  deceased 
partner,  is  liable  upon  a  bill  in  equity  by  the  administrator,  for  an  account 
for  one-half  of  the  profits  of  tlie  manufacture  and  sale  of  such  article,  less  all 
costs  and  expenses  incurred  therein  by  the  surviving  partner,  and  a  fair  allow- 
ance for  manufacturer's  profits  ;  but  the  administrator  is  not  entitled  to  interest, 
except  from  the  date  of  filing  his  bill.     Freeman  v.  Freeman,  142  Mass.  98. 

The  surviving  partner's  title  to  tlie  assets  of  the  dissolved  firm  is  not  that 
of  trustee  merely.  See  Ilolbrook  v.  Lackey,  13  Met.  132  (40  Am.  Dec.  720), 
where  it  was  held  that  a  debt  due  from  the  surviving  partner  individually, 
might  be  set  off  against  a  partnership  demand;  (Bush  i'.  Clark,  127  Mass. 
Ill),  where  it  was  held  that  on  the  death  of  the  surviving  partner  his 
widow  had  an  allowance  out  of  estate  that  came  to  him  as  surviving  partner, 
and  did  not  leave  enough  of  that  to  pay  the  partnership  debts.  Sec,  also, 
Hogg  V.  Ashe,  1  Hayw.  471  (No.  Ca.)  ;  Mut.  Life  Ins.  Co.  v.  Sturges,  33  N.  J. 
Eq.  328.  The  surviving  partner  of  an  insolvent  may  make  a  general  assign- 
ment for  the  benefit  of  creditors,  without  preferences,  because  he  is  a  trustee, 
and  the  partnership  property  is  the  trust  estate.  Salsbury  v.  Ellison,  7  Colo. 
167,  49  Am.  Rep.  347 ;  Gillett  v.  Gaffney,  3  Colo.  364. 

The  surviving  partner's  title  is,  however,  not  such  as  will  permit  lu'vi  to  set 
off  a  debt  due  the  firm,  to  a  demand  against  him  individually.  Weil  r.  Jones, 
70  Mo.  560. 

And  see  the  distinction  between  choses  in  action  and  chattels,  as  to  the  sur- 
viving partner's  title,  in  Tremper  v.  Conklin,  44  N.  Y.  58  (Earl,  Com.),  that 
the  surviving  partner  can  sell  only  his  own  share  of  a  chattel,  the  buyer  be- 
coming tenant  in  common  with  the  administrator  of  the  deceased  partner, 
while  only  the  surviving  partner  can  sue  a  rJiosr.  in  nrtion. 

The  right  to  enforce  payment  of  unpaid  purchase  money,  due  for  railway 
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be  placed  to  the  debit  of  the  bite  fhiii,  and  the  debts  they 
pay  must  be  pbaced  to  its  credit.  Whilst,  therefore,  the 
executors  of  the  deceased  partner  are  entitled  to  treat  pay- 
ments made  to  the  survivors  by  a  debtor  to  the  old  firm,  as 
made  in  respect  of  his  debt  to  it  Q'),  the  survivors  have  a 
right,  if  they  pay  more  than  their  share  of  the  debts  of  tlie 
old  tirm,  to  be  reimbursed  out  of  the  estate  of  their  deceased 
co-[)artner  (//).  They  are  creditors  against  that  estate  for 
what  may  be  due  to  them,  from  their  deceased  partner,  on 
taking  the  partnership  accounts,  and  they  may  as  creditors 
bring  an  action  for  the  administration  of  his  estate  (A)-     If 

(/)  Lees  V.  Laforest,  14  Beav.  250.  partners  for  a  debt  due  from  liim 
(g)  Musson  v.  May,  3  V.  &  B.  194.  to  them,  they  cannot  enforce  their 
(^)  See  Robinson  v.  Alexander,  2  security  in  the  absence  of  his  legal 
CI.  &  Fin.  717  ;  Addis  v.  Knight,  personal  representative,  Scholefield 
2  Mer.  119.  If  the  deceased  has  v.  Heafield.  7  Sim.  GG7. 
pledged  his  real  estate  to  his  co- 
stocks  and  bonds,  and  secured  by  a  mortgage,  remains  in  the  surviving 
partner,  whether  the  subject  of  sale  was  to  be  treated  as  real  or  personal. 
Bolckow  V.  Foster,  24  Ont.  Chy.  333. 

Where  a  sale  of  railway  stock  and  bonds  was  effected  by  a  partnership,  a 
mortgage  being  taken  back  to  secure  part  of  the  purchase  money,  and  one  of 
the  partners  subsequently  died,  it  was  held  that  the  right  to  enforce  payment 
of  the  unpaid  purchase  money  remained  in  the  surviving  partner,  and  that 
the  representative  of  the  deceased  partner,  was  an  unnecessary  party  to 
the  bill.  Bolckow  v.  Foster,  25  Ont.  Chy.  476,  affirming  s.  c.  24  Ont.  Chy. 
333. 

The  sale  took  place  before  the  dissolution  of  the  firm,  and  by  agreement 
the  evidence  of  title  remained  in  the  plaintiff's  possession,  but  this  did  not 
make  the  firm's  claim  a  claim  for  chattels  (as  in  Rathwell  r.  Rathwell,  2G 
Ont.  Q.  B.  179,  where  it  was  held  that  the  partners  were  tenants  in  common 
of  chattels,  and  there  was  no  right  of  survivorship),  but  a  right  to  recover  the 
purchase  money,  with  a  lien  upon  the  evidences  of  title,  ib. 

Bolckow  r.  Foster,  24  Ont.  Chy.  333,  decides  that  in  equity  as  at  law  it  is  not 
necessary  for  the  surviving  partner,  in  suing  a  partnership  demand,  to  join 
the  representatives  of  the  deceased  partner,  overruling  Sykes  v.  Brockville 
&  Ottawa  Railway  Co.,  9  Ont.  Chy.  9,  and  Forsyth  r.  Drake,  1  Ont.  Chy.  233. 
The  bill  in  Bolckow  v.  Foster,  supra,  stated  that  the  plaintiff,  sole  surviv- 
ing partner  of  said  firtn,  is  now  sole!;/  entitled  to  all  the  interest  of  said  firm, 
under  the  said  agreoincnt  with  the  defendant. 

In  Bradley  r.  Brigham,  144  Mass.  181,  the  executor  of  one  partner  found 
among  his  effects  certain  bonds  belonging  to  the  partnership,  and  sold  them 
at  private  sale,  and  for  less  than  their  value,  and  accounted  for  the  amount 
received  as  assets  of  the  estate.  Held,  that  the  surviving  partners,  on  a  bill 
in  equity  against  the  executor  as  such,  were  entitled  to  recover  only  their 
proportion  of  the  amount  actually  received  with  interest. 

Tiiere  is  an  intimation  that  the  executor  might  be  liable  personally  for 
his  negligent  or  wrongful  act  in  the  matter,  although  the  surviving  partm-rs 
could  not  hold  the  estate  which  he  represented. 

The  legal  title  to  the  bonds  being  in  the  surviving  partners,  the  executor 
had  no  legal  right  to  sell  thorn,  and  in  so  doing  he  acted  tortiously,  and  not  as 
executor  of  the  estate.     Bradley  v.  Brigham,  144  Mass.  181. 
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lie  has  no  legal  personal  reiDresentative,  the  Probate  Division 
of  the  Hif^h  Court  will  grant  ik  limited  administration  to  a 
nominee  of  the  surviving  partners,  so  as  to  enable  them  to 
institute  proceedings  to  have  the  partnership  accounts  prop- 
erly taken  (/). 

Actions  by  surviving  partners  against  the  executors  of  a  de- 
ceased partner.  —  A  surviving  partner,  if  a  creditor  of  the 
deceased,  may  sue  either  in  that  character  for  a  common 
administration  judgment,  or,  in  the  character  of  a  partner, 
for  a  judgment  for  a  partnership  account,  and  for  pay- 
[*592]  ment  of  what  is  due  on  that  account ;  *  and  if  assets 
are  not  admitted,  then  for  a  judgment  for  the  admin- 
istration of  the  estate  of  the  deceased.  An  action  in  the 
alternative  may,  it  is  conceived,  now  be  sustained  (ji').  The 
legal  personal  representative  of  the  deceased  must  be  a  party 
if  an  account  of  his  estate  is  sought.  If  there  is  no  such 
representative,  but  the  assets  of  the  deceased  or  of  the  part- 
nership are  in  danger,  and  the  object  of  the  plaintiff  is  to 
have  them  protected,  he  should  confine  his  claim  for  relief 
accordingly,  and  not  seek  for  an  account  (/f). 

No  right  to  take  -the  share  of  deceased  at  a  valuation.  — In 
the  absence  of  an  express  agreement  to  that  effect,  the  sur- 
viving partners  have  no  right  to  take  the  share  of  the  de- 
ceased partner  at  a  valuation  ;  nor  to  have  it  ascertained  in 
any  other  manner  than  by  a  conversion  of  the  partnership 
assets  into  money  by  a  sale  (?)  ;  nor  have  they  any  right  of 
pre-emption  (w).  Even  the  good- will  of  the  business,  if 
salable,  must  be  sold  for  the  benefit  of  the  estate  of  the 
deceased ;  although  the  surviving  partners  are  under  no  obli- 
gation to  retire  from  business  themselves,  and  cannot,  it 
seems,  be  prevented  from  recommencing  business  together 
in  the  name  of  the  old  firm  unless  the  good-will  has  been 
sold  (n). 

Accounting   for    subsequent   profits.  —  In    ascertaining   the 

CO  Cawtliorn  r.  Chalie,  2  Sim.  &  claim  for  an  account  would  probably 

Stu.   127.     The   Court   of   Chancery  be  harmless. 

would  not  in  such  a  case  appoint  a  {I)  Crawshay  v.  Collins,  15  Ves. 
person  to  represent  the  estate  of  the  226,  229;  Featherstonluiugh  v.  Fen- 
deceased.  Rowlands  v.  Evan.s,  33  wick,  17  Ves.  308.  See,  as  to  unsal- 
Beav.  202.  able  assets  and  pending  contracts, 
(/)  Ord  xvi.  r.  7.  (tntf;,  p.  558.  And  as  to  the  discre- 
(i)  Rawlings  v.  Lambert,  1  J.  &  tion  of  the  Court,  ante,  p.  556. 
H.  458.     Under  the  new  practice  a  (m)  Brown  y.Gellatly,31Beav. 243. 

(n)  See  ante,  p.  436  et  seq. 
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share  of  the  deceased,  the  surviving  partners  nnist  iu»t  oidy 
bring  into  account  the  assets  of  the  lirm  which  actually 
existed  at  the  time  of  his  death,  l)ut  also,  whatever  has  been 
obtained  by  the  employment  of  those  assets  up  to  the  time 
of  the  closing  of  the  account ;  for  so  long  as  profits  are  made 
by  the  employment  of  the  capital  of  the  deceased  partner,  so 
long  must  such  profits  be  accounted  for  by  the  surviving 
partners  (o).  The  executors  of  the  deceased  have,  however, 
the  option  of  taking  interest  at  5?.  per  cent.  (jo). 

Allowance  for  carrying  on  business.  —  On  the  Other  hand,  the 
surviving  partners  are  entitled,  if  they  carry  on  the 
business  for  the  benefit  of  the  estate  of  the  *  deceased  [*593] 
partner,  to  an  allowance  for  so  doing ;   unless  they 
are  also  his  executors,  in  which  case  they  can  make  no  charge 
for  their  trouble  (9').^ 

Position  of  the  executors  of  the  deceased.  —  The  right  of 
the  executors  as  against  the  surviving  partners  is,  simply,  to 
have  the  share  of  the  deceased  ascertained  and  paid;  but 
this  frequently  cannot  be  done  without  a  general  sale  and 
winding  up  of  the  partnership. 

A  bond  fide  sale,  however,  by  the  executors  to  the  surviv- 
ing partners,  can  generally  be  made  with  safety  if  no  surviv- 
ing partner  is  an  executor  (r).^     Where,  however,  a  sale  of 

(0)  See  ante,  p.  521  et  ■ieq.  Collins,   39   Ch.   D.  373,  shows  that 

(p)  Ante,  p.  528.  the  Bills  of  Sale  Acts  must  not  be 

(a)  Ibid.  overlooked    in    transactions   of   this 

(r)  See    infra,    §    3.       Cobum  i-.       kind. 

1  No  compensation  to  surviving  co-partner  for  settling  up  business  unless 
stipulated  for  in  the  partnersliip  agreement.  Denver  v.  Roane,  9!t  U.  S.  obn, 
25  L.  ed.  47(3;  Sangston  v.  Hack,  52  Md.  173;  and  see  ante,  p.  381,  note  (1). 

■^  The  administrator  of  deceased  partner  has  power  to  settle  witii  the  sur- 
viving partner  in  good  faith.  Sage  v.  Woodin,  6G  N.  Y.  578  ;  Ludlow  v. 
Cooper,  4  Ohio  St.  1 ;  Sterne  r.  Goep,  20  Hun,  39G,  aff.  84  N.  Y.  641. 

A  surviving  partner,  by  reason  of  his  liability  to  pay  the  debts  due  by  tlie 
partnersliip,  is  entitled  to  receive  all  moneys  and  collect  all  debts  due  to  and 
dispose  of  all  the  effects  of  tlie  firm /or  that  purpose.  The  representatives  of 
the  deceased  partner  have  a  right  to  inspect  the  books  of  the  partnership  and 
to  be  inf ormeil  of  the  proceedings  of  the  survivor ;  and  any  exclusion  of  them 
in  these  respects  would  entitle  them  to  an  injunction  and  receiver.  Bilton  v. 
Blakely.  G  (Int.  Cliy.  575. 

The  administrator  of  a  deceased  partner  may  in  equity  compel  the  surviv- 
ing partner  to  pay  tlie  firm  debts  with  the  firm  property.  Wickliffe  v.  Kve, 
17  How.  4G8,  15  L.  ed.  103. 

He  is  so  far  a  creditor  of  the  surviving  partner  that  he  can  attach  property 
conveyed  by  him  to  his  wife  in  fraud  of  creditors.  Alston  r.  Rowles,  13  Fla. 
117. 
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the  share  of  the  deceased  cannot  be  effected  by  private 
arrangement,  the  executors  must  enforce  a  general  sale  and 
winding  up  for  their  own  safety,  unless  the  persons  inter- 
ested in  the  estate  of  the  deceased  assent  to  the  adoption  of 
some  other  course.  And  even  if  they  do,  it  must  not  be  for- 
gotten that  the  executors  may  not  be  able,  without  risk  to 
themselves,  to  continue  the  share  of  the  deceased  in  the 
business,  and  take  the  profits  accruing  in  respect  of  it ;  for 
by  sharing  profits  made  after  the  death  of  the  deceased,  the 
executors,  although  they  are  only  trustees  for  others,  may 
become  liable  as  partners  with  the  surviving  partners ;  and 
may  therefore  become  liable  to  be  adjudicated  bankrupt  and 
to  be  compelled  personally  to  pay  debts  contracted  in  carry- 
ing on  the  business  (s).     The  position  of  the  executors  of  a 

(s)  Formerly     they     always     did  412 ;      Ex    parte    Garland,    10    Ves. 

incur   this    liability.      See   Ex  parte  119.      But  see  now  Holme  v.   Ham- 

Holdsworth,    1     M.    1).    &     Y>.    475;  mond,  L.  R.  7  Ex.  218,  noticed  an^e, 

Wightman   v.  Townn.e.    1    M.    &    S.  p.  32. 

The  executor  or  administrator  is  the  proper  and  only  legal  representative 
of  a  deceased  partner  to  authorize  the  continuance  of  the  use  of  his  name  by 
his  successor  in  business.     Lodge  v.  Weld,  139  Mass.  499. 

In  Roberts  v.  Law,  4  Sandf.  642,  a  surviving  partner  was  required  to  pay 
over  to  the  administrator  of  a  deceased  partner  partnership  funds  which  on  liis 
statement  in  his  answer  appeared  to  belong  to  such  administrator,  and  this 
although  there  were  unsettled  claims  against  the  firm. 

See  also  Motfat  r.  Thomson,  5  Rich.  Eq.  155. 

In  the  absence  of  fraud  or  misconduct,  wliere  there  is  a  difference  of  opin- 
ion between  the  surviving  partner  and  representatives  of  deceased  as  to  the 
mode  of  winding  up  the  estate,  they  are  entitled  to  the  assistance  of  the  Chan- 
cery Court.     Bilton  r.  Blakely,  7  Ont.  Chy.  214  (Esten,  V.  C.  dubitante). 

(But  in  this  case  there  was  a  considerable  delay  in  settling  the  partnership 
affairs  —  a  delay  strongly  objected  to  by  deceased's  representatives.) 

Executor  of  deceased  partner  is  tenant  in  common  with  surviving  partners, 
and  they  cannot  sue  him  in  trespass  for  a  wrongful  sale  of  the  whole  of  the 
partnersliip  property.     Strathy  )•.  Crooks,  2  Ont.  Q.  B.  51. 

(But  in  this  case  it  appeared  of  record  that  the  executor  had  in  fact  become 
a  partner  with  the  plaintiff,  and  it  did  not  appear  that  the  former  partnership 
affairs  were  unsettled.) 

The  executor  or  administrator  has  no  right  to  continue  the  business ;  and 
assets  of  a  deceased  are  not  liable  for  debts  incurred  by  an  executor  or  ad- 
ministrator in  continuing  his  trade  or  business.  Lovell  v.  Gibson,  19  Ont. 
Chy.  280. 

If  representatives  of  deceased  partner  elect  to  share  the  profits  of  a  busi- 
ness continued  by  the  surviving  partners,  they  must  consent  to  share  also  the 
reasonable  expenses  of  such  partners,  the  tavern  bills,  and  otlier  expenses 
incurred  in  the  adjustment  and  settling  up  the  affairs  of  the  partnersliip. 
O'Reilly  r.  Brady.  28  Ala.  530. 

Natural  guardian  of  a  niinor,  supervising  his  interest  in  the  liquidation  of 
a  partnership,  cannot  claim  for  his  services  as  if  rendered  tlie  partnership ; 
his  claim  is  against  his  ward.     McMicliael  v.  Raoul,  14  La.  Ann.  307. 
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clecciisecl  partner  is,  iu  fact,  often  one  of  considerable  hard- 
ship and  dilticulty  ;  if  they  insist  on  an  immediate  winding 
up  of  the  fii-m,  they  may  ruin  those  wliom  the  deceased  may 
have  been  most  anxious  to  benefit;  whilst  if  for  their  advan- 
tage the  partnership  is  allowed  to  go  on,  the  executors  may 
run  the  risk  of  being  ruined  themselves. 

Effect  of  making  a  co-partner  an  executor. — With  a  view  to 
obviate  this,  it  is  not  unusual  for  one  })artner  to  make  his  co- 
partner his  executor ;  but  the  difticulty  of  the  executor's  posi- 
tion is  thus  rather  increased  than  diminished;  for  his  own 
personal  interest  as  a  surviving  partner  is  brouglit 
*into  direc-t  conflict  with  his  duty  as  an  executor.^  [*o04] 
Everything  therefore  which  he  does  is  liable  to  ques- 
tion and  misconstruction  on  the  part  of  the  persons  bene- 
ficially entitled  to  the  estate  of  the  deceased ;  and  he  is 
practically  much  more  fettered  in  the  discharge  of  his  duties, 
and  in  the  exercise  of  his  rights,  than  if  he  had  not  to  act  in 
the  double  character  imposed  upon  him  (f).  This  will  ap- 
pear in  the  section  in  which  it  is  proposed  to  examine  the 
rights  of  the  separate  creditors  and  legatees  of  the  deceased 
against  his  executors  and  his  survi\'ing  partners. 

Actions  for  indemnifying  executors.  —  "Where  a  deceased 
partner's  estate  is  administered  under  the  order  of  the  Court, 
his  executors,  if  they  act  properly,  are  personally  protected 
from  all  consequences,  and  no  action  can  be  sustained  against 
them  in  respect  of  what  they  so  do  (w).  If  there  are  lialnli- 
ties  which  will  have  to  be  met,  the  Court  will  order  part  of 
the  assets  to  be  set  aside  to  meet  them  when  they  arise  (.r). 

(t)  See  some  peneral  remarks  on  (»)  Waller   v.    Barrett,   24    Bt-av. 

this  subject  in  Ilutton  r.  Kossiter,  7       413. 

De  G.  M.  &  G.  12.  (jt)  Fletcher   r.   Stevenson,  3  Ila. 

360  ;  Brewer  v.  Pocock,  23  Beav.  310. 

^  The  survivinjr  partner  should  never  be  made  e.xecutor  or  administrator. 
The  duty  is  embarrassing  and  hazardous  to  both  him  and  the  estate.  See,  (iDte, 
p.  303,  n.  2,  and  cases  there  cited.  See,  also,  to  illustrate  the  difficulties 
of  acting  in  a  dual  capacity,  Vincent  r.  Martin,  79  Ala.  540,  where  surviving 
partner  as  administrator  had  settled  with  the  estate,  and  was  held  to  account 
notwithstanding ;  and  in  Boynton  r.  Boynton,  10  Vt.  107,  a  submission  to  arbi- 
tration by  an  administrator  who  was  surviving  partner  was  set  aside.  See 
also  Re  Clap,  2  T-owcll,  108;  Freeman  r.  Freeman,  142  Mass.  08;  Pitkin  r. 
Pitkin,  7  Conn.  307. 

In  Forward  v.  Forward,  0  Allen,  404,  the  surviving  partner  was  one  of  the 
executors,  and  made  a  settlement  between  himself  and  his  testator  without 
the  approval  of  the  court,  and  the  legatees  were  allowed  to  reopen  it.  See, 
also,  Leland  r.  Newton,  102  Mass.  350. 
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But  if  the  liabilities  are  remote  and  contingent,  and  may 
possibly  never  arise  at  all,  the  utmost  that  the  executors  can 
obtain  in  the  shape  of  indemnity,  in  addition  to  that  afforded 
by  the  orders  of  the  Court  itself,  is  a  covenant  from  the  tes- 
tator's legatees  or  next  of  kin  (//).^ 

Succession  duty.  —  Xo  succession  duty  is  payable  l)y  sur- 
viving partners  on  the  death  of  a  member  of  the  firm,  even 
altliough  they  may  benefit  thereby  (2). 


SECTION  II.  —  CONSEQUENCES  AS  REGARDS  JOINT  CREDITORS. 

1.    With  reference  to  what  occurred  before  death. 

Position  of  executors  of  deceased  partner  as  regards  creditors 
of  the  firm.  —  The  position  of  the  executors  of  a  deceased 
partner,  with  reference  to  the  creditors  of  the  firm,  has,  to  a 
considerable   extent,  been  already   ascertained.     For  it  has 

been  seen :  — 
[*595]  *  1.  That,  notwithstanding  the  death  of  a  partner, 
his  estate  is  liable  to  the  creditors  of  the  firm ;  and 
not  only  in  respect  of  debts  contracted  in  his  lifetime,  in  the 
ordinary  way  of  business,  but  also  in  respect  of  debts  arising 
from  breaches  of  trust  conmiitted  in  his  lifetime  by  himself, 
or  his  co-partners,  and  imputable  to  the  firm  (a)  ; 

2.  That  this  liability  cannot  be  got  rid  of  by  any  arrange- 
ment between  the  executors  of  the  deceased  and  the  surviv- 
ing jmrtners ;  and  that,  notwithstanding  subsequent  dealings 
between  the  creditors  and  the  surviving  partners,  the  liability 
of  the  executors  continues,  until  it  can  be  shown  that  the 
creditors  have  abandoned  their  right  to  obtain  payment  from 
the  estate  of  the  deceased,  or  that  their  demands  have,  in 
fact,  been  paid  or  discharged  (6). 

(y)  See  Dean  v.  Allen,  20  Beav.  &  J.  398.     Compare  Crossman  v.  The 

1;     Waller   v.   Barrett,   24   ib.    413;  Queen,  18  Q.  B.  D.  250. 
.Vdilams    v.    Ferick,    20    Beav.    .384;  (^a)  Ante,  ■p.  IM  et  seq. 

Bennett  v.  Lytton,  2  J.  &  H.  155.  (b)  Ante,  p.  239  et  seq. 

{z)  OLdfield  V.  Preston,  3  De  G.  F. 

'■'  In  some  states  there  is  a  provision  by  statute  for  administering  the  part- 
nership when  a  member  of  the  firm  has  deceased.  See  Cook  r.  Lewis,  30  Me. 
.340;  Strang  v.  Hirst,  01  Me.  9;  Hill  v.  Treat,  07  Me.  501;  Call  v.  Catlin,  13 
Kan.  393;  Blaker  v.  Sands,  29  Kan.  551 ;  Denny  v.  Turner,  2  Mo.  App.  52. 
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3.  'Hiat  this  liability  does  not  extend  to  ordinary  torts,  for 
as  to  them  actio  personalis  moritur  cum  persona  (e). 

Summary  of  cases. — These  propositions  have  been  already 
so  fully  illustrated  in  various  portions  of  the  present  treatise 
that  it  is  unnecessary  here  to  do  more  than  collect  the  cases 
establishing  them. 

1.  Estate  of  deceased  discharged. —  Cases  in  which  hy  death 
alone  a  partner's  liability  Juis  fn'cn  extinyuished :  — 

Sumner  v.  Powell,  2  JNIer.  30,  and  Turn.  &  R.  423  {ante,  p.  lOG). 
Clarke  v.  Hickers,  14  Sim.  639  {ante,  p.  1!)G). 
Wilmer  v.  Currey,  2  De  G.  &  Sm.  347  {ante,  p.  197). 
Hill's  case,  20  Eq.  585.    Joint  holders  of  shares. 

2.  Estate  of  deceased  not  discharged.  —  Oases  in  which  the 
estate  of  a  deceased  partner  has  been  held  liable  (<;?) ;  — 

*  Liability  in  respect  of  contracts.  [*596] 

Beresford  i'.  Browning,  20  Eq.  564  (ante,  p.  194). 

Lane  v.  Williams,  2  Vern.  292. 

Simpson  v.  Vaughan,  2  Atk.  31. 

Darwent  v.  Walton,  ib.  510. 

Clavering  v.  Westley,  3  P.  W.  402. 

Bishop  V.  Church,  2  Ves.  S.  100  and  371  {ante,  p.  194). 

Jacomlt  r.  Ilarwood,  ib.  265. 

Burn  V.  Burn,  3  Ves.  573  {ante,  p.  195). 

Thomas  v.  Frazer,  3  Ves.  399. 

On-  V.  Chase,  1  Mer.  729. 

Harris  v.  Farwell,  13  Beav.  403. 

Devaynes  v.  Noble,  1  ]\Ier.  539,  and  2  R.  &  M.  495. 

Wilkinson  v.  Henderson,  1  ^I.  &  K.  583. 

Thorpe  v.  Jackson,  2  Y.  &  C.  Ex.  553. 

Hills  V.  McRae,  9  Ha.  297. 

Brett  I'.  Beckwith,  3  Jur.  N.  S.  31,  M.  R.  {jwst,  p.  600). 

Cheetham  v.  Crook,  McCl.  &  Y.  307. 

Liability  in  respect  of  frauds  and  breaches  of  trust. 

New  Sombrero  Phosphate  Co.  v.  Erlanger,  5  Ch.  D.  73,  and  3  App. 
Ca.  1218. 

(c;  Ante,  p.  198  et  seq.     The  Act  App.    Ca.    1218,    and    5  Ch.  D.  7^3; 

3  &  4  Win.  4,  c.  42,  §  2,  gives  a  remedy  Peek  r.  Gurney,  L.  R.  6  IIo.  Lo.  377, 

against  the  executors  of  a  person  who  and  13  Eq.  79;   Davidson  r.  Tulloch, 

commits  a  tort  witiiin  six  months  of  3  McQu.  783  ;  Twycross  c.  Grant,  4 

his  death,  provided   such  tort  atlects  C.  P.   D.  40;    and    as  to  slander  of 

tlu>  real  or   personal  property  of  tlie  title    to    trade    marks,    Hatchard    i-. 

person  injured.     See  Pliillips  v.  Hom-  Mege,  18  Q.  B.  D.  771. 
fray,  11  App.  Ca.  4(56,  and  24  Ch.  D.  (f/)  See  the   celebrated  judgment 

4o0.     As   to   frauds,   see   New    Som-  in  Devaynes   r.   Noble.   1   Mer.  539, 

brero  Pliosphate  Co.  v.  Erlanger,  3  and  2  R.  &  M.  495. 
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Blair  r.  Broinlov,  2  Ph.  :3o4  (ante,  p.  153). 
Sadler  r.  I>ee,  0  Beav.  324  (a7ite,  p.  153). 
Viilliamy  r.  Noble,  3  ^Mer.  619. 
Devaynes  v.  Noble. 

Clayton's  case,  1  Mar.  576  (ante,  pp.  152,  236). 

Baring's  case,  ib.  612  (ante,  p.  152). 

Warde's  case,  ib.  62-1. 

3.  Estate  of  deceased  not  discharged  by  what  has  occurred 
since  his  death.  —  Cases  in  tvhich  the  estate  of  a  deceased  part- 
ner has  been  held  liable,  notwithstanding  dealings  between  the 
creditors  of  the  firm  and  ike  surviving  partners  :  — 

Devaynes  v.  Noble. 

Sleech's  case,  1  Mer.  539. 

Clayton's  case,  ib.  .579  (ante,  pp.  1.52,  236). 

Palmer's  case,  ib.  623. 
Braithwaite  v.  Britain,  1  Keen,  206. 
Winter  v.  Innes,  4  M.  &  Cr.  101  (a  very  important  case). 
Harris  v.  Farwell,  15  Beav.  31  (ante,  p.  251). 
Daniel  v.  Cross,  3  Ves.  277. 
Jacomb  v.  Ilarwood,  2  Ves.  S.  265. 
Re  Hodgson,  31  Ch.  D.  177. 

4.  Estate  of  deceased  discharged  by  what  has  occurred  since 
his  death. —  Cases  in  ivliirli  the  e^^tate  of  a  deceased  partner  has 
been  held  discharged   by  what   has    taken  place    between   the 

creditor  and  the  surviving  partners :  — 

[*597]     *Bg  general  dealings. 

Oakeley  v.  Pasheller,  10  Bli.  548,  and  4  CI.  &  Fin.  207 

(ante,  p.  251). 
Brown  v.  Gordon,  16  Beav.  302  (ante,  p.  252). 
Wilson  V.  Lloyd,  16  Eq.  60,  which  cannot,  however,  be  relied  on 

(see  ante,  pp.  239,  251). 

Bg  payment. 

Devaynes  v.  Noble. 

Clayton's  case,  1  Mer.  d12  (ante,  p.  228). 

Merriman  v.  Ward,  1  J.  &  H.  .371.  This  case  is  important  as  show- 
ing that  where  a  debt  of  a  deceased  partner  has  been  discharged 
by  the  application  of  the  rule  in  Clayton's  case,  it  is  not  com- 
petent for  his  executors  to  revive  such  a  debt  against  his  estate. 

Statute  of  Limitations.  —  The  estate  of  a  deceased  partner 
may  be  discharged  by  the  Statute  of  Limitations  ;  and  now, 
by  the  Mercantile  law  amendment  act  payments  by  the  surviv- 
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ing  partners  will  not  keep  alive  the  creditor's  claim  against 
the  executors  of  the  deceased  (?). 

Right  of  creditor  of  firm  to  be  paid  out  of  the  estate  of  a  de- 
ceased partner.  —  The  effect  in  equity  of  such  payments  Ije- 
fore  the  passing  of  the  act  in  question  was  by  no  means 
clearly  settled  (/)  ;  but  whatever  doubt  there  may  former-ly 
have  been  upon  the  subject,  it  has  been  long  settled  that  a 
creditor  of  the  firm  can  proceed  against  the  estate  of  a  de- 
ceased partner,  without  first  having  recourse  to  the  surviving 
partners,  and  without  reference  to  the  state  of  the  accounts 
between  them  and  the  deceased  (^).  But  it  is  necessary  to 
make  the  surviving  partners  parties  to  the  action,  for  they 
are  interested  in  the  issues  raised  between  him  and  the  exec- 
utors (/O-^ 

(e)  in  &  20  Vict.  c.  07,  §  14.     See  Henderson,  1  M.  &  K.  582 ;  Devaynes 

Thompson  r.  Waithman.S  Drew.  028,  v.  Noble,  2  K.  &  M.  495;  Thorpe  r. 

which,  althougli  wrong  as  regards  the  Jackson,  2  Y.   &   C.   Ex.  553.      See 

retrospective    operation    of    the    act  ante,  p.  195. 

(Jackson  r.  WooUcy,  8  E.  &  B.  788),  (//)  Sec,  in  addition  to  the  cases  in 

is  in  other  respects  correct,  onie,  p.  263.  the  last  note,  riills  r.  McRae,  0  Ha. 

(/)  Compare    Winter    v.  Innes,  4  297  ;  Devaynes  v.  Noble,  Sleech's  case, 

M.  &  Cr.  101,  and  Braithwaite  v.  Brit-  1  Mer.  539;  Stephenson  v.  Chiswell,  3 

ain,  1  Keen,  206,  with  Way  v.  Bassett,  Ves.  566.   In  Rice  r.  Gordon,  11  Beav. 

5  Ha.  55,  and   Brown  v.  Gordon,  16  265,  one  of  the  cases  of  this  class,  the 

Beav.  302.    See  also,  ante,  pp.  261,  262.  debt  due  to  the  plaintiff  arose  out  of 

(g)  Re   Hodgson,  31    Ch.  D.  177;  a  transaction  in  which  he  had  engaged 

Be  Mcllae,  25  ib.  16 ;    Wilkinson   v.  as  surety. 

1  This  rule  is  followed  in  Mason  v.  Tiffany,  45  HI,  392,  ante,  p.  193,  note  1, 
and  cases  there  cited.  And  particularly  Silverman  v.  Chase,  90  111.  37,  and 
Doggett  V.  Dill,  108  111.  560;  s.  c.  48  Am.  Rep.  565.  In  this  last  case 
Walker,  J.  dissents  "  if  the  doctrine  is  to  be  applied  in  cases  where  there  are 
individual  creditors  of  the  deceased  partner." 

See,  also,  Fillyau  v.  Laverty,  3  Fla.  72  ;  Rice,  Appellant,  7  Allen,  112  ;  Blair 
r.  Wood,  108  Rcnn.  St.  278;  Higgins  v.  Rector,  47  Tex.  361;  Simpson  v. 
Schulte,  21  iMo.  App.  639;  Irby  v.  Graham,  46  Miss.  425;  Nelson  v.  Hill,  5 
How.  127,  12  L.  ed.  81  ;  Eads  v.  JIason,  16  111.  App.  545;  Ralston  r.  Moore, 
105  Ind.  243 ;  Manning  v.  Williams,  2  ^lich.  105  ;  McLain  r.  Carson,  4  Ark. 
164. 

The  positive  character  of  the  liability  of  the  estate  of  the  deceased  partner 
appears  from  the  fact  that  laches  in  pursuing  the  surviving  ]iartner  does  not 
reiieve  the  deceased  partn(>r's  estate.  Doggett  ;•.  Dill,  108  111.560;  s.  c.  48 
Am.  Rep.  565;  Sale  v.  Dishman,  3  Leigh.  548  (Va.)  ;  Kimball  v.  Whitney,  15 
Ind.  281. 

There  are  many  cases  which  do  not  follow  this  rule.  See  Voorhis  r.  Childs, 
17  N.  Y.  354,  where  the  rule  prior  to  Devaynes  v.  Noble  is  discussed  and  ad- 
hered to. 

In  Alsop  I'.  Mather,  8  Conn.  584,  it  was  held  that  while  the  surviving  partner 
is  solvent,  the  estate  of  a  dt-ceased  partner  cannot  be  pursued  in  law  or  etjuity. 

See,  also,  Wimpee  v.  Mitchell,  20  Ga.  276;  Mitchell  i:  Dowell,  105  U.  S. 
430;  26  L.  cd.  1142;  Shaw  i:  Knowles.  3  R.  I.  112;  Offutt  v.  Scott,  47  Ala. 
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r*')98"|  *  Creditor's  suit  for  administration  of  deceased  part- 
ner's estate.  —  But,  as  2)oi]itc(l  out  in  an  eaiiier  chap- 
ter (Bk.  II.  c.  2,  §  1),  a  creditor  of  the  firm  is  not  in  the  same 
position  as  a  separate  creditor  as  regards  the  estate  of  a  de- 
ceased partner.  A  creditor  of  the  firm,  unless  he  is  also  a 
separate  creditor  of  the  deceased  partner,  is  not  entitled  to 
the  ordinary  judgment  for  the  administration  of  the  estate  of 
the  deceased,  and  cannot  compete  with  an  ordinary  separate 
ci'editor  in  the  administration  of  such  estate  (Q.  The  right 
of  the  creditor  of  the  firm  is  to  have  the  separate  estate  of 
the  deceased  ascertained  and  applied  in  payment  of  his  sepa- 
rate debts  and  liabilities,  and  to  have  the  surplus  applied  in 
payment  of  his  joint  liabilities  (A;).  If  an  action  has  already 
been  brought  for  the  administration  of  the  estate  of  the  de- 
ceased, a  creditor  of  the  firm  can  obtain  an  order  to  the  above 
effect  without  being  compelled  to  bring  a  separate  action 
himself  (?).     If  necessary  he  can  bring  an  action  himself  (iii)  ; 

(0  Re  McKae,  25  Ch.  D.  16;  Re  (k)  Ibid.,  see  the  decree  in  Hills 

Hodgson,  31  ib.  177;  Re  Barnard,  32  v.  McRae,  9  Ha.  297,  and  infra. 

ib.  447  ;  Kendall  v.  Hamilton,  4  App.  (/)  Cowell    v.  Sikes,  2  Kuss.  191  ; 

Ca.  504,  and  3  C.  P.  D.  403.     Com-  Gray  v.  Chiswell,  9  Ves.  118.     In  the 

pare  Burn  c.  Burn,  3  Ves.  573,  where  former  there  was  a  petition,  but  this 

a  bond  creditor  of  the  firm  obtained  a  is  now  unnecessary, 

payment  as  if  he  had  been  a  separate  (/h)  Hills  v.  McRae,  9  Ha.  297,  is 

specialty   creditor   of    the   deceased,  an  instance  of   a  claim ;   but  claims 

the  bond  being  treated  as  joint  and  are  now  abolished, 
several. 


104 ;  Pitkin  v.  Pitkin,  7  Conn.  307  ;  Filley  r.  Phelps,  18  id.  294  ;  Roosvelt  v. 
McDowell,  1  Ga.  489;  Daniel  r.  Townsend,  21  id.  155;  PuUen  v.  Whitfield, 
65  id.  174;  Voorhis  v.  Childs,  17  N.  Y.  354;  Riper  r.  Poppcnhausen,  43 
N.  Y.  68 ;  Hoyt  v.  Bonnett,  50  N.  Y.  538  ;  First  National  Bank  of  Chittenango 
V.  Morgan,  73  N.  Y.  593;  Sale  v.  Dishman,  3  Leigh.  548  (Va.)  ;  Haines  v. 
Hollister,  64  N.  Y.  1  ;  Sherman  r.Kreul,  42  Wis.  33  ;  The  Troy  Iron  and  Nail 
Factory  v.  Winslow,  11  Blatchf.  513;  Lawrence  i'.  Trustees  of  tiie  Leake  and 
Watt^  Orplian  House,  2  Denio,  577  ;  s.  c.  11  Paige,  80. 

But  an  action  will  lie  on  return  of  «?///«  6o»a,  even  if  it  appear  that  the 
surviving  partner  had  sufficient  property  to  satisfy  the  execution  which  was 
not  found  by  this  officer.  Pope  v.  Cole,  55  N.  Y.  124.  See,  also,  Kohler  r. 
Matlage.  72  N.  Y.  259. 

Where  the  surviving  partner  is  insolvent,  the  estate  of  the  deceased  partner 
can  bo  held  in  equity.  Daniel  r.  Townsend,  21  Ga.  155;  Emanuel  v.  Bird,  19 
Ala.  596;  Waldron  v.  Simmons,  28  id.  629;  Caldwell  v.  Stileman,  1  Rawle, 
212;  Sale  r.  Dishman,  3  Leigli.  548;  Jackson  v.  King,  8  id.  689;  Pullen  v. 
Whitfield,  55  Ga.  174;  Storer  r.  Hinkley,  Kirby,  147;  Stahl  ;•.  Stahl,  2  Lans- 
60;  Weyerr.  Thornburgh,  15  Ind.  124  ;  McGill  r.  McGill,  2  Mete.  258  (Ky.) ! 
Sherman  v.  Kreul,  42  Wis.  .33;  Hebertson  r.  .Tepherson,  10  Pcnn.  St.  124. 
And  without  first  obtaining  a  judgment  against  the  surviving  partner. 
Vance  v.  Cowing,  13  Ind.  460;  Horsey  v.  Heath,  5  Ohio,  353. 
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but  it  is  (loulitt'iil  whetlicr  lie  ciin  proceed  by  lui  orij^iiialiu^ 
sumnious  in  chambers  (//). 

Since  till'  Judicature  acts  a  creditor  can,  it  is  apprehended, 
sue  both  the  surviving  partners  and  llie  executors  of  the  de- 
ceased partner,  and  olHain  judgment  against  them  all ;  the 
judgment  against  the  executors  1)cing,  however,  of  course 
limited  to  administration  in  due  course  unless  assets  are  ad- 
mitted. But  to  work  out  the  judgment  for  administration, 
the  action,  if  not  brought  in  the  Chancery  Division,  would 
have  to  be  transferred  to  it. 

Right  of  creditors  of  firm  compared  with  the  rights  of  the  sep- 
arate creditors  of  the  deceased.  —  As  will  be  seen  hereafter,  it 
is  a  rule  in  bankruptcy  that  the  debts  of  a  firm  shall  Ijc  paid 
out  of  the  assets  of  the  firm,  and  the  separate  debt  of  each 
partner  out  of  his  separate  estate  :  and  in  administer- 
ing the  solvent  estate  of  a  deceased  partner  *  the  [*5i»i>] 
same  rules  have  now  to  be  adopted  (o).  Accordingly 
the  se[)arate  estate  of  a  deceased  partner  nuist  be  applied  in 
payment  of  all  principal  and  interest  dtie  to  his  separate 
creditors  before  any  part  of  such  estate  can  be  touched 
by  the  creditors  of  the  firm  (p) ;  and  this  rule  applies  even 
although  the  surviving  partners  may  be  bankrupt  (f/).^     If, 

(n)  7?e  Barnard,  32  Ch.  D.  447  ;  as  53;    Gray  v.    Cliiswell,   0  Vcs.   118; 

to  the  conduct  of  proceedinjis  wliere  Addis  v.   Knight,  2  Mer.  117;  Croft 

tliere  are  two  actions,  one  by  a  joint,  v.  Tyke,  3  P.  W.  182.     As  to  interest 

and  anotiier  by  a  separate,  creditor,  after    tlie    administration    order,    see 

see  lie  McKae,  25  Ch.  D.  IG.  Er  parte  Findlay,  17  Ch.  D.  334,  and 

(o)  Jud.  Act,   1875,  §   10.      Even  §  10  of  the  Jud.Act,  1875. 
before,  tiiey    were   adopted  to   some  (7)  Lodge  v.  I'rlchard,  and   Wiiit- 
extcnt.     See  Lodge  v.  Prichard,  1  I)e  tingstall  v.  Grover,  iibi  sup.     See,  as 
G.  J.  &  Sm.  610.     See  below,  p.  628,  to   winding   uj)  tiie   estate   of   a    de- 
note (/).  ceased  partner  in  bankruptcy,  where 

(p)  See  Lodge   v.  Pricliard,  1  De  the  surviving  partners  are  bankrupt, 

G.  J.   &  Sm.  610,  and    4   GitT.  204;  Ex  parte  Gordon,  8  Ck.  555;  Morley 

Whittingstall   v.   Grover,    10    \V.    H.  v.  White,  ib.  214. 

^  Where  the  surviving  partner  becomes  insolvent,  and  his  individual  cred- 
itors attach  the  partnersliip  property,  the  partnership  creditors  may  in  equity 
enforce  their  right  to  priority  of  payment  out  of  the  partnership  assets. 
Farley  j-.  Moog,  70  Ala.  148;  s.  c.  58  Am.  Kep.  585. 

-  The  separate  creditors  of  a  deceased  partner  rank  pari  passu  with  the 
creilitors  of  the  partnership,  where  the  surviving  partner  is  insolvent,  anil 
tliere  is  no  joint  estate.  In  this  event  the  separate  creditor  loses  his  priority. 
Tlie  rule  is  the  same  as  in  bankruptcy  where  there  are  no  firm  assets.  Alex- 
ander V.  Gorman,  15  K.  I.  421  ;  Re  Knight,  8  Bank.  Reg.  436  ;  Re  McEwen, 
12  Bank.  Keg.  11;  Harris  !-.  Peabody,  73  Me.  262;  Curtis  r.  Woodward,  58 
AVis.  490.  Xo  difference  that  the  percentage  to  creditors  is  inconsiderable. 
Ee  Blumer.  12  Fed.  Rep.  489  ;  Re  Marwick,  2  Ware,  233.     See,  also,  Iliggins  v. 
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indeed,  there  is  not  and  never  was,  sinee  the  death  of  the  de- 
ceased, any  joint  estate  whatever,  and  no  solvent  partner 
it  seems  that  the  joint  creditors  may  rank  joari  ^asszt  with, 
the  separate  creditors  of  the  deceased,  against  his  separate 
estate  (r).^ 

Again,  the  rule  which  in  bankruptcy  precludes  one  partner 
from  proving  against  the  separate  estate  of  his  co-partner, 
whilst  the  joint  debts  are  unpaid,  also  applies  in  administer- 
ing the  estate  of  a  deceased  partner  (.s-). 

Share  in  firm  not  available  for  separate  creditors  till  joint 
creditors  are  paid.  —  The  separate  estate  thus  primarily  liable 
to  the  separate  creditors  of  the  deceased,  does  not  include 
his  share  in  the  partnership  assets  ;  for  he  has  no  share  in 
those  assets,  except  subject  to  the  payment  of  the  debts  of 
the  firm.  Whilst,  therefore,  the  separate  creditors  of  the  de- 
ceased are  entitled  to  be  first  paid  out  of  his  separate  estate, 
the  creditors  of  the  firm  are  entitled  to  be  first  paid  out  of  its 
assets,  and,  consequently,  to  be  paid  in  full  before  the  share 
of  the  deceased  in  those  assets  becomes  available  for  the  pay- 
ment of  his  separate  creditors  (t}.^ 

(r)  See  Cowell  i'.  Sikes,  2  Russ.  c.  4,  s.  4.  See  below,  p.  628,  note  (/). 
191 ;  and  Lodge  v.  Prichard,  ubi  sup.  (s)  Lacey  v.  Hill,  8  Ch.  441.    Com- 

Qu.  if  the  Jud.  Act,  §  10,  has  intro-  pare  E.r  parte  Topping,  4  De  G.  J.  & 

duced    the    other    exceptions    recog-  Sm.  551. 

nised  in  bankruptcy  in  cases  of  fraud  (t)  See  Ridgway  v.  Clare,  19  Beav. 

and  distinct  trades,  see  infra,  Bk.  IV.  Ill ;  Hills  v.  McRae,  9  Ha.  297. 

Rector,  47  Tex.  361  ;  Emanuel  v.  Bird.  19  Ala.  596 ;  Bardwell  v.  Perry,  19 
Vt.  292;  Rice  v.  Barnard,  20  Vt.  479;  Ladd  ;;.  Griswold,  4  Gilm.  (111.)  25; 
Rodgers  v.  Meranda,  7  Ohio  St.  179;  Brock  v.  Bateman,  25  Oiiio  St.  009. 

Otherwise  in  Howe  v.  Lawrence,  9  Cush.  553  ;  Weyer  v.  Thornburgh,  15 
Ind.  124 ;  Warren  v.  Farmer,  100  id.  503.  Undecided,  Black's  Appeal,  44 
Penn.  St.  503;  Estate  of  D'Invilliers,  13  Piiila.  362. 

But,  as  the  interest  of  each  partner  in  the  partnership  assets  is  only  his 
share  of  the  surplus  after  the  firm  debts  are  paid,  the  separate  creditors  do 
not  rank  with  the  firm  creditors  where  there  is  no  separate  estate.  United 
States  V.  Hack,  8  Pet.  271,  8  L.  ed.  941. 

^  The  rule  that  joint  creditors  are  prior  in  the  joint  estate  and  sejiarate 
creditors  prior  in  the  separate  estate  holds  good  in  adjustment  of  claims 
n gainst  the  firm  dissolved  by  death  of  a  partner  as  well  as  in  bankruptcy  and 
insolvency.  3  Kent,  05,  and  note;  Baker  v.  Dawbarn,  10  Ont.  Chy.  113;  Re 
Walker,  6  Ont.  App.  100;  Bridge  v.  McCullough,  27  Ala.  661;  Emanuel  ;-. 
Bird,  10  id.  506  ;  Evans  /•.  Winston,  74  id.  340  ;  Charles  v.  E.shlcman,  5  Colo. 
107;  Forbes  v.  Scannell,  13  Cal.  242;  Rodgers  v.  Meranda,  7  Ohio  St.  179; 
Thornton  v.  Bussey,  27  Ga.  302;  Murray  v.  Murray,  5  Johns.  Cli.  00;  Bell  v. 
Newman,  5  S.  &  R.  78;  Bush  v.  Clark,  127  Mass.  Ill;  Jewett  v.  Phillips,  5 
Allen,  150;  Allen  v.  Wells,  22  Pick.  450;  Mclntire  v.  Yates,  104  111.  401; 
Doggett  r.  Dill,  108  id.  560,  48  .\m.  Rep.  5()5,  Bond  v.  Nave,  62  Ind.  505; 
Huff  V.  Lutz,  87  id.  471;   Warren  v.  Able,  01  id.  107;  Miller  v.  Clarke,  37 
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Action  by  joint  creditors.  —  Actions  by  creditors  of 
the  linn  to  obtain  payment  ont  of  the  *  assets  of  a  [*000] 
deceased  partner,  are  well  illustrated  1)}^  Brett  v. 
Beekwith  {u}.  In  that  case  there  had  l>een  two  partners. 
Young  and  Beekwith.  Beekwith  was  dead,  and  Young  was 
bankrupt.  A  bill  was  filed  by  the  creditor  of  the  late  firm 
against  the  executors  of  Beckwitli  and  the  assignees  of  Youno-. 
praying  for  a  declaration  that  Beckwith's  real  and  personal 
estate  was  liable  in  equity,  after  satisfying  his  separate  debts, 
to  the  joint  debts  of  the  firm ;  for  an  account  of  such  debts 
at  Beckwith's  death ;  for  an  account  of  the  joint  assets 
received  by  his  executors  and  Young's  assignees ;  for  an 
account  of  Beckwith's  separate  debts ;  that  his  real  and 
personal  estate  might  be  applied,  first  in  payment  of  his  sepa- 
rate debts,  and  then  in  payment  of  the  joint  debts  ;  and  that  a 
receiver  might  be  appointed  to  get  in  the  outstanding 
joint  assets.  The  Court  held  that  the  plaintiff  was  clearly 
entitled,  as  a  creditor  of  Beekwith,  to  have  his  estate  fully 
administered ;  and  for  that  purpose  to  have  an  account  taken 
'if  his  separate  estate;  and  to  have  the  accounts  between 
Beckwith's  executors  and  Young's  assignees  also  taken,  in 
order  to  ascertain  of  what  the  joint  estate  consisted ;  and  a 
decree  w\as  accordingly  made  for  taking  such  accounts. 

Judgment  in  action  by  creditors  of  firm  against  the  executor 
of  a  deceased  partner.  —  When  a  creditor  of  the  firm  proceeds 
against  the  assets  of  a  deceased  partner,  the  form  of  the 
judgment  which  is  given  is  in  substance  as  follows  (.r)  :  — 

1.  It  is  declared  that  all  persons  who  are  creditors  of  the 
deceased,  are  entitled  to  the  benefit  of  the  judgment. 

2.  It  is  declared  that  the  surplus  of  the  estate  of  the  de- 
ceased, after  satisfying  his  funeral  and  testamentary  ex- 
penses and  separate  debts,  was  liable  at  the  time  of  his  death 
to  the  joint  debts  of  the  firm,  but  without  prejudice  to  the 
liability  of  the  surviving  partner,  as  between  himself  and  the 
estate  of  the  deceased. 

(k)  3  Jur.  X.  S.  31.  207;    Harris    v.   Farwell,    13    Beav. 

(r)  See   Hills    v.   McRae,   9   Ha.       407;  Rice  r.  Gordon,  11  Boav.  271. 

Iowa,  325 ;  Harris  v.  Peabody,  73  Me.  202 ;  Level  v.  Farris,  24  Mo.  App.  445 ; 
Rutii  V.  Lowry,  10  Neb.  2(i0 ;  Fullam  ;•.  Abrahams,  20  Kan.  725;  Fellows  v. 
Greenleaf,  43  N.  H.  421  ;  Weaver  r.  Weaver,  4t)  id.  188;  Davis  r.  Howell.  33 
N.  J.  Eq.  72;  Kirby  v.  Carpenter,  7  Barb.  341;  Terry  v.  Butler,  43  id.  305; 
Meech  >■.  Allen,  17  X.  Y.  300;  Hartnian's  Appeal,  107  Penn.  St.  327  ;  Lord  i-. 
Dcvendorf,  54  Wis.  401. 
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3.  An  account  is  directed  to  be  taken  of  the  funeral  and 
testamentary  expenses  and  separate  debts  of  the  deceased, 
and  of  tlie  debts  of  the  firm.  If  the  surviving  partner  is  not 
a  party  to  the  action,  liberty  is  g-iven  him  to  attend  in  the 

prosecution  of  this  last  inquiry. 
[*601]       *4.    An  account  is  directed  to  be  taken  of  the  per- 
sonal estate  of  the  deceased. 

5.  It  is  ordered  that  his  personal  estate  be  applied,  in  the 
first  instance,  in  the  payment  of  his  separate  debts  and 
funeral  expenses,  in  a  due  course  of  administration,  and  then 
in  payment  of  the  debts  of  the  firm. 

6.  And  if  the  personal  estate  of  the  deceased  is  insufficient 
for  the  purposes  of  the  action,  inquiries  are  ordered  to  be 
made  for  the  purpose  of  ascertaining  the  real  estate  to  which 
the  deceased  was  entitled. 

The  judgment  will,  if  necessary,  direct  inquiries  whether 
the  creditors  of  the  firm  continued  to  deal  with  the  surviving 
partners,  and  Avhat  sums  have  been  paid  by  them  to  such 
creditors,  and  whether  the  creditors  have,  by  their  dealings 
with  the  surviving  partners,  released  the  estate  of  the  de- 
ceased from  the  payment  of  their  respective  debts  (?/). 

Additional  inquiries  will  be  directed  if  necessary,  and  as 
the  necessity  for  them  appears  (2). 

No  directions  are  usually  given  for  the  purpose  of  keeping 
distinct  the  joint  and  the  separate  estates  ;  but,  if  necessary, 
it  is  conceived  that  such  directions  would  be  given  in  order 
that  the  principles  upon  which  the  judgment  is  framed  might 
be  properly  carried  out  (a). 

In  Ridgway  v.  Clare  (]>')  two  partners,  A.  and  B.,  had 
died.  A  suit  was  instituted  by  a  separate  creditor  of  A.  for 
the  administration  of  his  estate ;  a  suit  was  also  instituted 
by  a  separate  creditor  of  B.  for  the  administration  of  his 
estate  ;  a  third  suit  was  instituted  by  a  joint  creditor  of  A. 
and  B.  for  payment  of  a  debt  due  from  both  out  of  both  their 
estates ;  and  a  fourth  suit  was  instituted  by  the  representa- 

(y)  See  the  decree  in  Devaynes  v.  (a)  See  Rice  i'.  Gordon,  II  Beav. 

Noble,  I  Mer.  530,  and  in  Fisher  v.  271  ;  Ridgway  v.  Clare,  19  Beav.  Ill  ; 

Farrington,  Seton  on  Decrees,  ed.  4,  Woolley  v.  Gordon,  Tand.  II;  Payn- 

p.  1210.  ter  ;;.  Houston,  3  Mer.  297. 

(2)  Barber  v.  Mackrell,  12  Ch.  I).  (b)  Ridgway   v.   Clare,    19    Beav. 

534,  as  to  money  fraudulently  witli-  111. 
drawn  by  one  partner  from  tlie  assets 
of  the  firm. 
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tives  of  A.  against  the  representatives  of  B.  for  taking  the 
accounts  of  the  i)artnership.  The  phiintiff  in  the 
third  suit  was  found  to  be  a  creditor  *  of  both  A.  [*602] 
and  B.,  but  he  was  held  by  the  Master  not  to  be  en- 
titled to  rank  as  a  separate  creditor  of  A.  On  an  aj)peal 
from  the  decision  of  tlie  Master,  the  Court  thought  it  de- 
sirable that  the  separate  creditors  should  be  ascertained,  but 
reserved  the  question  whether  the  joint  creditor  was  or  was 
not  entitled  to  rank  as  one  of  A/s  separate  creditors.  The 
judgment,  however,  is  instructive,  as  it  states  the  manner  in 
which  the  Court  administers  the  assets  of  a  deceased  part- 
ner, and  pays  each  class  of  creditors.  It  appears  that  when 
there  are  assets  sufficient  to  pay  all  the  creditors,  the  estate 
of  the  deceased  forms  one  fund,  out  of  which  the  joint  and 
separate  creditors  are  paid  pari  passu ;  but  that  they,  and 
the  funds  for  their  payment,  are  distinguished  when  the 
assets  are  in  any  wa}^  deficient. 

Secured  creditors.  —  A  creditor  who  holds  a  security,  can- 
not retain  his  security  and  prove  for  his  whole  debt,  nor 
realise  his  security  and  prove  for  more  than  the  balance  then 
remaining  due  to  him ;  if  he  proves  for  his  whole  debt  he 
must  give  up  his  security  as  in  bankruptcy.  The  rule  in 
chancery  was  formerly  otherwise  (c).  This,  however,  was 
altered  l)y  the  Judicature  Act,  1875  {d). 

Creditors'  right  to  proceed  both  against  the  survivors  and 
against  the  estate  of  the  deceased.  —  The  creditors  of  a  part- 
nership having,  on  the  death  of  one  of  the  partners,  a  right 
to  obtain  payment  from  the  surviving  partners,  and  out 
of  the  assets  of  the  deceased  partner,  the  question  arises 
whether  the  creditors  can  enforce  both  these  rights,  or 
whether  they  can  only  avail  themselves  of  one  of  them. 

Before  the  Judicature  Acts.  —  Before  the  Judicature  Acts, 
if  the  creditors  proceeded  at  law  against  the  surviving  part- 
ners, but  did  not  obtain  satisfaction,  they  could  afterwards 
proceed  in  equity  against  the  estate  of  the  deceased  part- 
ner (t^).  So  if  the  surviving  partners  became  bankrupt,  and 
the  creditors  of  the  firm  proved  against  their  estate  and 
received  a  dividend,  they  might  nevertheless  afterwards  pro- 

(c;  Bonser   i'.   Cox,   6   Beav.  84;  the  estates  of  persons  dying  after  its 

Mason    v.   Bogg,   2    M.    &,   Cr.   443;  commencement. 
Kellock's  case,  3  Ch.  769.  (e)  Jaconib  i-.  Harwood,  2  Yes.  S. 

(<0  §  ^0;  tlie  act  only  applies  to  205. 
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ceed  against  the  estate  of  the  deceased  (/).  Again, 
[*603]  *  as  the  creditors  of  the  firm  could  not  in  equity 
obtain  any  decree  for  payment  by  the  surviving  part- 
ners, but  only  a  decree  for  payment  out  of  the  assets  of  the 
deceased  partner,  there  was  no  reason  why,  even  after  a 
decree  for  the  administration  of  the  estate  of  the  deceased, 
the  creditors  in  question  should  not  also  proceed  at  law 
against  the  surviving  partners.  If,  however,  it  could  be 
shown  that  injustice  would  be  produced  by  allowing  the 
creditor  to  pursue  both  his  remedies  at  once,  the  Court 
would  perhaps  have  compelled  him  to  elect  between  them, 
or  have  restrained  him  from  proceeding  at  law  (//). 

Since  the  Judicature  Acts.  —  The  Judicature  Acts  have  so 
far  altered  the  practice  as  to  allow  one  action  to  be  brought 
against  the  surviving  partners  and  the  legal  personal  repre- 
sentatives of  the  deceased ;  and  the  creditor  will  practically 
obtain  payment  from  the  survivors  or  the  estate  as  may  be 
most  convenient;  but  if  the  estate  of  the  deceased  is  not  suffi- 
cient to  pay  his  separate  creditors,  the  creditors  of  the  firm 
will  not  be  able  to  compete  with  them,  but  will  have  to  look 
to  the  surviving  partner  (It).  A  judgment,  however,  against 
the  surviving  partners  is  no  bar  to  an  action  against  the 
executors  of  a  deceased  partner ;  nor  is  a  judgment  against 
the  latter  a  bar  to  an  action  against  the  former  (i),  unless 
the  personal  liability  of  the  surviving  partners  was  sought 
to  be  enforced  in  the  action  against  the  executors. 

One  action  against  the  executors  of  several  deceased  partners. 
—  If  more  than  one  partner  is  dead,  a  creditor  of  the  firm 
may,  in  one  action  o])tain  a  judgment  against  the  estates  of 
all  of  tlie  deceased  partners. 

Brown  V.  Douglas.  —  In  a  case  before  the  late  Vice-Chan- 
cellor  Shadwell  there  was  a  partnership  of  seven  persons, 
A.,  B.,  C,  &c.,  and   another  partnership,  A.  and  B.,  com- 

(/)  Heath   v.  Percival,    1   P.  W.  Rose,  273.      The  subject  of  election 

682  ;    Devaynes    v.  Noble    (Sleech's  in  bankruptcy  will  be  examined  here- 

case)  1  Mer.  539.  after. 

(7)  See,  as   to   the   considerations  (A)  See   ante,    p.    598,    and    Jud. 

which   guided   the   Court,   Ex  parte  Act.  1875,  §  10. 

Kendall,    17   Ves.   525   and   526.     If         *(/)  Re  Hodgson,  31   Ch.  D.   177; 

one  partner  becomes  bankrupt,  and  Jacomb  ?•.   Harwood,  2  Ves.  S.  265; 

a  ci  editor  of  the  firm  proves  against  Liverpool  Borough  Bank  v.  Walker, 

his  estate,  he  cannot  afterwards  sue  4  De  G.  &  J.  24.     See  ante,  Bk  II.  c. 

the    bankrupt    and    his    co-partners  2,  §  1. 
jointly.      See  Bradley    v.   Millar,    1 
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posed  of  two  of  the  members  of  the  first.  A.  and  C.  were 
dead.  The  surviving  partners  were  bankru{)t.  The 
phiintiff,  wlio  was  a  creditor  of  botli  firms,  *  IIUmI  a  bill  [*G04] 
on  behalf  of  himself  and  all  other  the  creditors  of  A., 
and  on  behalf  of  himself  and  all  other  the  creditors  of  C, 
against  the  real  and  personal  representatives  of  A.,  the 
personal  representatives  of  C,  and  the  assignees  of  the 
l)ankru[)ts.  The  bill  prayed  that  an  account  might  be  taken 
of  what  was  due  from  A.  and  C.  respectively  to  the  plaintiff, 
and  their  other  joint  and  separate  creditors,  and  of  the  per- 
sonal estates  of  A.  and  C,  and  of  the  real  estate  of  A., 
and  that  the  personal  estates  of  A.  and  C.  and  the  real  estate 
of  A.  might  be  applied  in  payment  of  their  respective 
debts,  as  well  joint  as  separate.  This  bill  was  demurred  to 
on  the  ground  of  multifariousness,  but  the  Vice-Chancellor 
overruled  the  demurrer,  and  held  the  frame  of  the  suit  to  be 
proper  in  point  of  form  (/-). 

2.     With  reference  to  what  has  occurred  since  death. 

Having  now  examined  the  position  of  the  executors  of  a 
deceased  partner,  with  reference  to  the  creditors  of  the  firm, 
and  in  respect  of  debts  existing  at  the  time  of  the  death  of 
the  deceased,  it  is  proposed  to  consider  the  liability  of  the 
assets  of  the  deceased,  and  of  his  executors,  m  respect  of 
what  may  have  taken  place  since  his  death. 

Personal  liability  of  executors.  —  With  respect  to  the  ex- 
ecutors themselves,  it  is  clear  that  if  the  executor  of  a 
deceased  partner  carries  on  the  partnership  business,  the 
executor  becomes  personally  liable  to  third  parties  as  if  he 
were  a  partner  in  his  own  right  (/);^  and  if  the  executor 

(i)  See  Brown  v.  Douglas,  11  11  Moo.  P.  C.  \^^;  Ex  parte  Gar- 
Sim.  233;  Brown  v.  AViatlicrby,  12  land,  10  Ves.  119;  ex  parte  Holds- 
Sim.  6.  Since  the  Judicature  acts  worth,  1  M.  D.  &  D.  475.  As  to  his 
it  is  a  mere  question  of  convenience  liability  to  creditors  by  merely  sliar- 
whether  there  shall  be  one  action  or  ing  profits  with  the  surviving  part- 
more.  See  Ord.  XVI.  rr.  4,  IG,  and  ners,  see  Holme  v.  Hammond,  L.  K. 
Ord.  XVIII.  rr.  1  and  G.  7  E.\.  218,  ante,  p.  32.     See  as  to  the 

(/)  See  Wightman   v.  Townroe,  1  executors  of  sole  traders,  Re  Evans, 

M.  &  S.  412;  Labouchere  v.  Tupper,  34  Ch.  D.  597. 

1  Unless  protected  by  the  partnership  articles  or  the  will,  the  executor  can- 
not risk  tlie  estate  .which  he  represents  by  cBntinuing  the  business  without 
n-;s\iining  personal  liability.  Wild  r.  Davenport,  48  N.  J.  L.  129;  Burwell  v. 
Mandeville,  2  How.  5G0.  11  L.  ed.  378  ;  Citizens'  Mutual  Ins.  Co.  r.  Ligon, 
59  Miss.  305;  Avery  r.  Mvi.rs,  GO  id.  3G7.  See  Kichtir  v.  roppmhausen,  42 
N.  Y. 373. 
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accepts  or  indorses  bills  of  exchange  or  promissory  notes 
either  in  his  own  name  as  executor  (wi),  or  in  the  name  in 
which  the  deceased  carried  on  lousiness  (w),  the  executor 
will  be  personally  liable  to  be  sued  on  such  bills 
[*60o]  or  notes.  Whether  *  in  such  cases  the  executor  is 
entitled  to  be  indemnified  out  of  the  assets  of  the 
deceased  is  altogether  another  question ;  and  depends  upon 
whether  the  executor  has  carried  on  the  business  pursuant 
to  the  will  of  the  deceased,  or  the  directions  of  those  bene- 
ficially interested  in  his  estate. 

Liability  of  estate  of  deceased  partner  for  what  occurs  after 
his  death.  —  With  respect  to  the  direct  liability  of  the  assets 
of  the  deceased  to  creditors,  it  may  be  taken  as  a  general 
proposition,  that  the  estate  of  a  deceased  partner  is  not  liable 
to  third  parties  for  what  may  be  done  after  his  decease  by 
the  surviving  partners ;  and  on  that  ground  it  has  been  held 
that  they  cannot  be  restrained  at  the  suit  of  the  executors 
of  the  deceased  from  continuing  to  carry  on  the  business  of 
the  late  firm  in  the  old  name  (o). 

In  the  great  case  of  Devaynes  v.  Noble  (j?),  some  bills  de- 
posited with  a  firm  of  bankers  were,  after  the  death  of  one  of 
the  partners,  misapplied  by  the  surviving  partners,  and  an 
attempt  was  made  to  obtain  out  of  the  estate  of  the  deceased 
the  value  of  the  bills  so  misapplied.  But  the  attempt  was 
not  successful ;  Sir  William  Grant  observing  — 

"  If  there  be  no  remedy  at  law  against  the  executors  of  Mr.  Devaynes, 
I  am  at  a  loss  to  understand  the  equity  on  which  this  Court  is  to  inter- 
pose to  make  good  the  loss  against  Mr.  Devaynes'  estate.  It  has  not  been 
incurred  by  anything  that  he  did  or  neglected  to  do.  The  bills  were 
safely  kept  as  long  as  he  had  anything  to  do  with  them.  From  the  act 
of  placing  them  in  the  custody  of  a  partnership,  it  followed  that  upon  the 
death  of  one  of  the  partners  they  would  fall  into  the  possession  of  the 
surviving  partners.  Mr.  Houlton  himself,  therefore,  has  virtually  placed 
them  tftere.  Mr.  Devaynes'  executors  could  not  take  them  away ;  Mr. 
Devaynes  could  not  direct  his  executors  to  take  them  away;  and  though 
Mr.  Devaynes  has  neither  been  personally  instrumental  in  the  loss,  nor 
personally  benefited  by  it,  nor  could  have  prevented  it,  yet  it  is  con- 
tended that  it  is  upon  his  estate  the  loss  ought  to  be  thrown,  and  that  by 

(m)  Liverpool  Borough  Bank  v.  490,  note.  But  see  as  to  selling 
Walker,  4  De  G.  &  .1.  24.  goodwill,  ante,  p.  44.3. 

(/J )  Lucas    V.    Williams,    .3    Giff.  (/))  Iloulton's  case,  .Johnos's  case, 

150.  and    Brice's   case,    1    Mer.   610,    &c. 

(o)  Webster  v.  Webster,  .3  Swanst.       Sec,  too,  Vulliamy  v.  Noble,  3  Mer. 

G14. 
690 


IV.  Cm.  :;.  S.  2.]        AS    KEGAIiDS   JOINT    CKKDITOUS.  *606 

a  court  of  equity.  I  apprehend,  however,  that  it  would  \)e  the  reverse 
of  ecjuity  to  throw  the  los->  on  his  estate  in  such  a  case  as  the  present. 
It  might  be  as  well  contended  that  if  they  had  thrown  the  hills  into  the 
fire,  or  lost  them  by  negligence,  Mr.  Devaynes  would  l»e  responsible  for 
such  act  or  negligence.  He  had  no  more  to  do  with  the  sale  of  the  bills 
than  he  would  have  had  to  do  with  a  loss  occasioned  by  such  means  a.s 
these." 

*  Liability  of  the  assets  for  the  acts  of  executor. —  [*606] 
Moreover,  although  an  executor  has  power  to  (lispo.se 
of  the  assets  of  the  deceased,  and  to  keep  alive  demands 
against  them  which  would  otherwise  become  barred  by  the 
Statute  of  Limitations,  still  the  acts  of  an  executor,  to  what- 
ever extent  they  may  render  him  personally  liable,  do  not 
impose  liability  on  the  assets  of  the  deceased,  unless  those 
acts  have  been  properly  performed  by  the  executor  in  the 
execution  of  his  duty  as  executor.  At  the  same  time,  there 
are  certain  acts  which,  if  done  by  an  executor,  impose  lia- 
bility on  the  assets  of  the  deceased  (9)  ;  and,  therefore,  if  a 
partner  appoints  a  co-partner  his  executor,  and  dies,  and  the 
executor  continues  to  carry  on  the  business,  it  is  possible  that 
some  of  his  acts,  attributed  to  him,  not  as  partner  but  as 
executor,  may  render  the  assets  of  the  deceased  liable  for 
what  may  have  occurred  since  his  death  (r).  But  this  is 
quite  an  exceptional  case  (s). 

Effect  of  employment  of  assets  in  the  business  of  the  firm.  — 
If  an  executor  of  a  deceased  partner  carries  on  the  partner- 
ship business  pursuant  to  directions  contained  in  the  will 
of  his  testator,  the  executor  will,  as  already  pointed  out, 
render  himself  personally  liable  for  debts  contracted  in  so 
doing,  but  he  will  be  entitled  to  indemnity  in  respect  thereof 
out  of  the  estate  of  the  deceased  (0  :  i^nd  consequently  if  a 
deceased  partner  has  himself  directed  his  assets  or  any  j»art 
thereof  to  be  employed  in  carrying  on  the  partnership  busi- 
ness, so  much  of  them  as  are  directed  to  be  employed,  are 
liable  to  make  ofood  the  debts  contracted  during  their  em- 
ployment.  For  these  reasons,  and  to  this  extent,  therefore, 
his  estate  will  be  applicable  to  the  liquidation  of  the  demands 

(q)  Sec    Williams    on    Executors,  Re  Jolinson,  15  ib.  548 ;    Farliall  r. 

vol.  ii.  1798,  ed.  8.  Farhall,  7    Ch.  123;    Owen  c.   Dela- 

(r)  See  VuUiamy  r.  Noble,  3  Mcr.  mere,  15  Eq.  134. 

614.  (0    Labouchcre     v.     Tupper,     11 

(s)  See  lie  Evans,  34  Ch.  D.  507 ;  Moore,  P.  C.  108,  and   the  cases  in 

Strickland    v.   Symons,  26    ib.   245;  the  following  notes. 
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of  those  Avho  have  become  creditors  of  the  partnership  after 
liis  decease.  But  it  must  not  be  supposed  that  a  creditor  of 
an  executor  or  trustee  can  always  stand  in  his  phxce  to  the 
extent  to  which  he  is  entitled  to  be  indemnified  out  of  the 
trust  estate.  Prima  facie  a  creditor  must  look  for  payment 
to  his  legal  debtor,  and  the  fact  that  the  latter  is  en- 
[*607]  titled  to  be  indemnified  by  some  one  *  else,  or  out  of 
some  estate,  does  not  confer  any  additional  right  on 
the  creditor.  To  avail  the  creditor  something  more  is  neces- 
sary, viz.,  the  existence  of  a  trust  fund  expressly  devoted  to 
carrying  on  the  business  in  respect  of  which  the  debt  to  the 
creditor  has  been  contracted  (u). 

In  Strickland  v.  Symons  (a:),  a  lunatic  asylum  was  vested  in 
the  defendant  on  trust  for  sale.  He  carried  it  on  for  a  time 
and  then  sold  it  for  a  large  sum  of  money.  The  plaintiff  had 
supplied  the  defendant  with  goods  for  the  use  of  the  asylum, 
and  not  being  able  to  obtain  payment  from  the  defendant  the 
plaintiff  brought  an  action  for  payment  out  of  the  trust  es- 
tate. But  he  was  held  not  entitled  to  such  payment,  there 
being  no  particular  trust  estate  appropriated  for  the  purpose 
of  cariying  on  the  asylum. 

In  Re  Evans  (^),  the  widow  and  administratrix  of  a  de- 
ceased builder  carried  on  his  business,  and  in  so  doing  con- 
tracted debts  to  the  plaintiff.  The  plaintiff  obtained  judg- 
ment against  her  and  sought  to  obtain  payment  out  of  the 
proceeds  of  the  sale  of  the  goods  which  she  had  bought,  but 
which  proceeds,  as  between  her  and  the  estate,  were  assets 
of  tlie  deceased.  It  was  held  that  the  plaintiff  was  not  enti- 
tled to  any  such  relief.  The  plaintiff  was  declared  entitled 
to  a  lien  on  the  beneficial  interest  of  the  widow  in  the  estate 
of  the  deceased.  This  was  the  utmost  he  could  be  entitled 
to ;  and  the  Court  of  Appeal  carefully  refrained  from  decid- 
hirr  wliether  he  was  entitled  to  so  much. 

Trust  to  carry  on  business. —  If,  however,  there  is  a  trust 
fund  specially  appropriated  to  carrying  on  a  particular  busi- 
ness, and  the  trustee  in  carrying  it  on  contracts  debts,  the 
creditors  are  entitled,  not  indeed  to  payment  out  of  the  fund 
as  cestuis  que  trustent,  but  to  stand  in  the  place  of  the  trustee, 

(u)  See,  in  addition    to  tlie  oases  (x)  20  Ch.  D.  245,  and  22  ib.  666. 

cited   below,   the   American   authori-  (//)  ^'"^    Evans,    34    Ch.    D.  556. 

ties,  Jones  v.  Walker,  13  Otto,  444;  Observe   that   the   plaintiff   had   not 

Smith  V.  Ayres,  101  U.  S.  320.  seized  the  goods  under  a.Ji.fa. 
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and  to  ol)t;iin  out  of  llie  fund  what,  if  anything,  may  be  paya- 
ble to  him  by  way  of  indemnity.  Hut  if  he  is  a  defaulting 
trustee  the  creditors  can  obtain  nothing  out  of  the  trust  fund 
until  he  has  made  good  what  he  owes  it.  The  most  re- 
cent case  on  this  suljject  is  lie  Johnson  (z),  in  which 
*the  previous  authorities  were  reyicNved  by  Jessel,  [*608] 
'M.  R.,  and  in  which  the  right  of  the  creditors  to 
the  extent  above  stated  but  no  furtlicr  is  clearly  enunci- 
ated. 

Proof  by  the  executor  in  the  event  of  bankruptcy.  —  Most  of 
the  other  cases  whieli  have  occurred  upon  this  subject,  have 
arisen  where  an  executor,  having  continued  in  business  with 
a  surviving  partner,  and  having  become  bankrupt  with  him, 
has  endeavoured  to  withdraw  from  the  joint  estate  the  assets 
of  the  deceased  employed  in  the  trade.  In  such  cases,  the 
executor  has  been  held  entitled  to  prove  for  the  value  of  the 
assets  which  he  embarked  in  the  business  without  authority, 
such  assets  being  in  substance  an  unauthorised  loan  of  trust 
money ;  but  he  has  been  held  not  entitled  to  prove  as  against 
joint  creditors  for  the  value  of  those  assets  which  his  testator 
authorised  to  be  so  continued  in  the  Imsiness. 

In  Ex  j^arte  Garland  (a),  a  miller  and  farmer  made  a  will 
whereby  he  directed  his  wdfe  to  carry  on  his  business,  and 
that  for  the  purpose  of  enabling  her  to  carry  it  on,  an}-  sum 
not  exceeding  GOO/,  should  be  advanced  to  her  by  his  trustees. 
He  also  directed  his  wife  to  give  her  notes  of  hand  for  what 
might  be  advanced,  and  for  the  value  of  the  stock,  croi3S,  and 
effects,  in  his  business.  He  appointed  his  wife  and  the  trus- 
tees before  alluded  to  his  executors.  After  his  death,  his 
widow  carried  on  the  business,  the  stock,  crops,  and  effects  in 
which  were  valued  at  1351Z.  5s.  Od.  She  also  received  600/. 
from  the  trustees  for  the  purpose  of  enabling  her  to  carry  on 
the  business,  and  for  these  two  sums  she  gave  them  her  prom- 
issory notes.  She  also  became  indebted  to  the  estate  of  the 
testator  in  a  further  sum  of  768/.  12.s-.  4(7.  Slie  then  became 
bankrupt,  and  an  attempt  was  made  to  prove  as  debts  due 
from  her  to  the  estate  of  the  deceased,  the  three  sums  of 
1351Z.  5s.  0(7.,  600/.,  and  768/.  126-.  4(/.     But  it  was  lield  by 

(s)  Be  Johnson,  15  Ch.  D.  548.  hereafter     under     the     head     Rank- 

(a)  10    Vcs.    110.      See,    also.  Ex  rnptcy.      See,   also,    the    Irish    case, 

parte    Buttcrficld,    De    G.    570,    and  Hall  V.  Fennell,  Ir.   Hep.  9   Eq.  406, 

other   cases    of    that    class,    noticed  and  on  appeal,  ib.  615. 
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Loid  I-^lilon,  that  although  the  hist  sum  niiglit,  the  two  first 
couhl  not  be  proved  against  her  estate  ;  for  tliey  represented 
property  which  the  deceased  had  authorised  to  be  embarked 
in  trade,  and  which  was  therefore  answerable  to  the  creditors 

of  the  trade  (5). 
[*609]       *  It  follows  from  the  cases  cited  above  that  where 

a  trust  fund  is  appropriated  to  carrying  on  a  business, 
the  creditors  of  those  who  carry  it  on  are  better  off  than  the 
creditors  of  ordinary  partners,  inasmuch  as  these  last  have 
nothing  to  look  to  except  the  property  of  the  partners ; 
whereas,  in  the  case  supposed,  the  creditors  have  not  only 
the  personal  security  of  the  executors  and  trustees  who 
carry  on  the  business,  but  also  a  right  to  stand  in  their  place 
to  the  extent  which  they  are  entitled  to  indemnity  (c)  out 
of  the  assets  of  the  deceased. 

Creditors  before  death  preferred  to  subsequent  creditors.  — 
The  liability  of  the  estate  of  a  deceased  partner  to  persons 
who  become  creditors  after  his  decease,  is  subject  to  its  liabil- 
ity to  those  who  were  his  creditors  at  his  decease.  These 
last  must  first  be  paid ;  and  although,  as  in  such  a  case  as 
Ex  parte  Garland,  they  might  not  be  able  to  follow  the  assets 
of  the  deceased  into  the  hands  of  the  trustee  in  bankruptcy, 
yet,  in  administering  the  estate  of  a  person  whose  assets 
have  been  employed  in  trade  in  pursuance  of  directions 
contained  in  his  will,  the  creditors  who  have  become  such 
since  his  decease  cannot  compete  with  his  other  credi- 
tors (d). 

Amount  of  estate  liable  -where  assets  are  directed  to  be  con- 
tinued in  the  business.  —  It  has  at  various  times  been  con- 
tended that  when  a  testator  directs  a  trade  or  business  to  be 
carried  on  after  his  decease,  he  thereby  subjects  all  his  assets 
to  the  payment  of  debts  incurred  in  the  course  of  carrying 
it  on  ;  and  a  decision  by  Lord  Kenyon  (e)  has  been  supposed 
to   warrant  such   contention.      It  is  now,   however,  clearly 


(h)  See  for  other  illustrations  of  failed,  owing  mainly  to  lapse  of  time 

tlic    same    doctrine,    Ex    /mrle   Rich-  and   the  iin{)ossibility   of  taking  the 

iirdson,    Buck.   202   &  3   Mad.    138 ;  necessary  accounts. 
Thompson    v.    Andrews,    1    M.  &  K.  (c)  See  Be  Johnson,  15  Ch.  D.  548. 

IIG;    Cutbush    v.   Cuthush,   1    Beav.  (d)  See    Cutbush    v.   Cutbush,    1 

184;    Scott   V.   Izon,   34    Beav.   434.  Beav.  184. 

In  this  last  case  it  was  attempted  to  (( )  Ilankey   v.    Hammock,   Buck, 

make    an    executor    responsible    for  210,  and  3  Madd.  148. 
not  having  proved,  but  the  attempt 
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settled,  that  the  extent  of  the  liability  of  the  testator's  estate 
does  not  exceed  the  amount  authorised  by  him  to  be  em- 
ployed in  the  trade  or  business  directed  by  him  to  be  carried 
on  (/)  ;  and  it  is  generally  admitted  that  the  decision  of  Lord 
Kenyon  is  not  ineonsi:;tent  with  tliis  doctrine  (//).^ 

*  Effect  of  general  direction  to  carry  on  trade.  —  It  [^*610] 
becomes  therefore  a  matter  of  considerable  impor- 
tance, not  only  to  executors  but  to  creditors,  to  ascertain 
what  a  testator  who  directs  his  trade  or  business  to  be  car- 
ried on  has  authorised  to  be  employed  in  carrying  it  on. 
This  nuist,  of  course,  depend  on  the  terms  of  his  will ;  but 
it  has  been  held  that  a  general  direction  to  carry  on  a  busi- 
ness in  which  the  testator  was  engaged  at  the  time  of  his 
death,  does  not  authorise  the  employment,  for  the  purpose 
of  that  business,  of  more  of  his  assets  than  are  embarked 
therein  when  he  dies  (A)-^  It  has  also  been  held,  that  a 
bequest   by  a  person    of   money    upon    trust  to  allow  it  to 


(/)  See  the  cases  in  the  last  three  {g)  See  the  observations  of  Turner, 

notes,  and  Strickland  j-.  Symons,  20  L.  J.,  in  4  De  G.  M.  &  G.  744. 
Ch.    D.  245;    Re  Johnson,    ib.  548;  (A)  See  McXeillie  t?.  Acton,  4  De 

Owen  V.  Delamere,  15  Eq.  139;  Mc-  G.  M.  cfc  G.  744,  where  further  capi- 

Neillie   i,'.  Acton,  4   De  G.  M.  &  G.  tal  was  required.     See,  also.  Re  Cani- 

744.  eron,  2(1  Ch.  D.  19. 

1  Where  a  testator  in  his  will  declares  that  his  capital  and  interest  in  a 
l)artnership  shall  be  continued  therein  after  his  death  and  be  chargeable  for 
its  debts  and  liabilities,  but  his  other  property  shall  not  be  so  charo^eable, 
such  other  property  is  not  chargeable  with  the  partnership  debts  sub^'quently 
incurred.      Jones  i-.  Walker,  193  U.  S.  444,  20  L.  ed.  404. 

If  dividends  of  profits  are  earned  and  paid  after  the  testator's  death,  the 
persons  receiving  them  cannot  be  called  on  to  refund  them,  to  pay  debts 
of  the  firm  contracted  after  the  payment  of  the  dividends.  Id.  See,  also, 
Burwell  v.  Cawood,  2  IIow.  500,  11  L.  ed.  378;  Smith  v.  Ayer,  101  U.  S.  320,25 
L.  ed.  955.  But  sec  Blodgett  v.  American  Nat.  Bk.,  49  Conn.  9 ;  Dean  v. 
Dean,  54  Wis.  23  ;  Brasfield  r.  French,  59  Miss.  032  ;  Mudge  i-.  Parker,  139 
Mass.  153 ;   Re  Clap,  2  Lowell,  108. 

1  Directions  to  executors  to  continue  to  carry  on  the  business  do  not 
authorize  them  to  embark  new  capital.  Smith  v.  Smith,  13  Ont.  Chy.  81  ; 
Ballantiae  v.  Frelinghuyscn,  38  N.  J.  Eq.  200. 

A  direction  in  a  will  to  the  wife  to  carry  on  the  business  of  "  my  share  in 
the  firm  of  H.  &  S.  as  carriers,  for  the  benefit  of  herself  and  my  children  " 
does  not  authorize  her  to  continue  the  business  after  II.  &  S.  dissolve.  Swan 
V.  Seal,  10  Victorian  L.  R.  Eq.  57. 

Provision  made  in  the  will  of  a  partner  that  the  partnership  is  to  continue 
notwithstanding  his  death,  becomes  obligatory  when  assented  to  by  the  sur- 
vivor. Burwell  r.  Mandeville,  2  IIow.  500.  11  L.  ed.  378.  Cited  .-;'//.;•<.  as  Bur- 
well  r.  Cawood. 

Heirs,  next  of  kin.  parties  to  the  continuing  of  the  business  of  the  deceased, 
with  his  assets  and  his  partners,  are  precluded  from  objecting  to  payment  by 
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remain  in  the  concern  of  which  he  is  a  partner,  does  not 
necessarily  empower  the  trustees  to  trade  Avith  that  money  ; 
for  the  context  may  show  tliat  all  the  testator  meant  was 
that  the  sum  in  question  should  not  be  called  in,  but  be 
allowed  to  remain  outstanding  as  a  loan  to  the  surviving 
partners  (/).  It  has  also  been  held  that  a  trust  to  sell  a 
business  is  for  this  purpose  equivalent  to  a  trust  to  carry  it 
on  until  sale  (^). 

(/)  See    Travis   v.   Milne,   9    Ha.  (k)  Strickland  v.  Symons,  26  Ch. 

141.  1).  245,  ante,  p.  GOT. 

the  estate  of  losses  incurred  in  so  continuing.  Lovell  v.  Gibson,  19  Ont.  Chy. 
280 ;  Nave  r.  Sturges,  5  Mo.  App.  557. 

Provision  for  continuance  of  business  after  death  of  one  or  more  partners 
may  be  made  in  the  articles  and  be  obligatory.  Phillips  v.  Blatchford,  137 
ilass.  510;  Blodgett  v.  American  Nat.  Bk.,  49  Conn.  9  ;  Kottwitz  r.  Alexander, 
34  Tex.  G89.     But  see  Stanwood  v.  Owen,  14  Gray,  195;  Suydam  v.  Owen,  id. 

One  of  three  brothers,  partners  continuing  in  business  after  the  expiration 
of  the  term  of  definite  articles,  died  in  April,  1851,  leaving  a  will,  and  the  two 
survivors  formed  a  new  partnership  August  1,  1851,  under  same  name, 
and  continued  the  business  for  three  years,  when  they  failed.  More  than 
eighteen  years  after  the  testator's  death  a  bill  was  filed  by  the  testator's  chil- 
dren and  grandchildren  against  the  surviving  partners  for  an  account.  The 
articles  provided  that  in  case  of  death  of  a  partner  after  February  1,  the  part- 
nersliip  should  continue  till  August  2,  notwithstanding  the  death.  Testator's 
will  provided  that  for  three  years  after,  and  dating  from  his  death,  his  portion 
of  the  capital  should  remain  in  the  firm,  on  interest,  not  participating  in  ijrofits 
or  losses. 

Held,  that  the  partnersliip  continued  till  August  1  after  his  death,  under 
the  articles,  modified  only  by  a  verbal  agreement  as  to  the  division  of  profits, 
proved  to  have  been  adopted  three  years  before.  Sangston  v.  Hack,  62  Md. 
173  (1879). 

Equity  may  in  the  interest  of  minors  authorize  a  continuance  of  a  partner- 
ship otherwise  dissolved  by  the  death  of  a  partner.  Powell  v.  North,  3  Ind.  392. 
See,  also,  Duffield  v.  Brainerd,  45  Conn.  424,  and  the  remarks  on  this  case  in 
Bates,  Partn.  §  580;  Butler  v.  American  Toy  Co.,  40  Conn.  136;  Wild  v. 
Davenport,  48  N.  J.  129;  s.  c.  7  Atl.  Itep.  295;  and  see  ante,  p.  449,  note  1;  Hoyt 
V.  Sprague,  13  Otto,  613,  26  L.  ed.  585;  Vernon  v.  Vernon,  7  Lans.  493  ;  Davis 
V.  Christian,  15  Gratt.  11  ;  Laughlin  i\  Lorenz,  48  Penn.  St.  275;  Burwell  v. 
:Mandeville,  2  How.  560,  11  L.  ed.  378;  Jones  r.  Wnlker,  103  TT.  S.  444, 
26  L.  ed.  404 :  Lucht  r.  Behrens,  28  Ohio  St.  231 ;  Brasfield  v.  French,  59 
Miss.  632  ;  Cook  v.  Rogers,  3  Fed.  Kcp.  69;  Pitkin  v.  Pitkin,  7  Conn.  307. 
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SECTION  III.  — CONSEQUENCES  AS  REGARDS  THE  SEPARATE 
CREDITORS,  LEGATEES,  AND  NEXT  OF  KIN  OF  THE  DE- 
CEASED. 

In  considering  the  consequence.s  of  the  death  of  a  partner 
as  regards  his  separate  creditors,  and  his  legatees,  or  next  of 
kin,  it  will  be  convenient,  first  of  all,  to  examine  theii*  rights 
nnder  ordinary  circumstances,  and  then  to  advert  to  the 
complicated  questions  which  arise  when  the  assets  of  the 
deceased,  instead  of  being  realised,  are  allowed  by  his  execu- 
tors to  be  employed  in  the  business  carried  on  by  the  firm 
to  which  he  belonged,  and  when  shares  are  specifically 
bequeathed. 

1.  Rights  of  separate  creditors  and  legatees  generally. 

Legatees,  &c.,  of  deceased  partner  must  look  to  his  executor. — 
Under  ordinary  e-ircuinstaiices,  the  separate  creditors,  lega- 
tees, and  next  of  kin  of  a  deceased  partner,  must 
look  for  *  payment  of  what  is  due  to  them  out  of  his  [*t311] 
assets,  to  his  legal  personal  representative,  and  to 
him  alone  (?).  The  executors  are,  under  ordinary  circum- 
stances, the  only  persons  who  have  a  right  to  call  upon  the 
surviving  partners  for  an  account;  and  of  this  right  they 
do  not  divest  themselves  by  a  sale  and  assignment  of  the 
share  of  the  deceased ;  for  the  effect  of  such  sale  and  assign- 
ment is  only  to  make  the  executors  trustees  for  the  piu- 
chaser  (m).  ^ 

A  leading  case  illustrating  the  doctrine  that  the  executors 
of  a  deceased  ])artner  are,  under  ordinary  circumstances,  the 
only  persons  entitled  to  require  an  account  from  the  surviv- 
ing partners,  is  Stainton  v.  The  Carron  Company  (»)•  There 
a  bill  was  filed  by  the  residuary  legatees  of  a  person  who  had 
been  the  agent  of  and  a  shareholder  in  a  company,  against 

(/)  Alsager  ;•.  Rowley,  6  Ves.  748;       tivc  will  be  appointed.     See  Maclean 
Saunders  v.  Druce,  3  Drew.  140.     If       i-.  Dawson,  5  Jur.  N.  S.  1091. 
there  is  no  person  who  in  this  country  (ni)  Clegg  v.  Fisliwick,  1  Mac.  & 

represents  the  deceased,  a  representa-       G.  204. 

(h)  18  Bcav.  146. 

^  Only  the  personal  representatives  of  a  deceased  partner  can  require  an 
account  from  the  survivors.  Freeman  v.  Freeman,  13G  Mass.  2r>0 ;  Hutton  v. 
Laws,  5.5  Iowa,  710:  Harrison  v.  Righter,  11  N.  J.  Eq.  380;  Tate  v.  Tate,  35 
Ark.  289;  Rozenweig  r.  Thompson,  GO  Md.  593. 
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liis  executors  and  other  persons  interested  in  the  will  of  the 
deceased,  and  against  the  company.  The  bill  charged  that 
the  executors,  as  agents,  managers  and  shareholders,  had  in- 
terests conflicting  with  tlieir  duties  as  executors  and  trustees  ; 
and  the  bill  prayed  (amongst  other  things)  that  the  comi)any 
might  transfer  the  testator's  shares  to  his  executors,  and  that 
an  account  might  be  taken  of  what  Avas  due  from  the  com- 
pany to  his  estate,  and  for  payment  to  the  executors  of  the 
amount  to  be  found  due.  The  company  and  one  of  the 
executors  demurred,  and  their  demurrers  were  allowed.  In 
delivering  judgment  the  Master  of  the  Rolls  thus  summed 
up  the  effect  of  the  cases  on  this  subject :  — 

"  The  persons  interested  in  the  estate  of  the  testator,  not  being  the  legal 
personal  representatives,  will  not  be  allowed  to  sue  persons  possessed  of 
assets  belonging  to  the  testator,  unless  it  is  satisfactorily  made  out  that 
there  exist  assets  which  might  be  recovered,  and  which,  but  for  such  suit, 
would  probably  be  lost  to  the  estate."  And  again  :  "  To  support  such  a  bill 
as  this  it  is  not  sufficient  to  prove,  that  it  may  be  an  impleasant  duty  to  the 
executors  and  trustees  to  take  the  necessary  steps  for  j^rotecting  the  prop- 
erty entru.sted  to  them.     It  is  not  sufficient  to  show  that  it  will  be  for 

their  interest  not  to  take  such  steps ;  it  is  necessary  to  show,  that 
[*612]  they  prefer  their  *  interest  to  their  duty,  and  that  they  intend  to 

neglect  the  performance  of  the  obligation  incidental  to  the  office 
imposed  upon  them  by  the  testator,  and  which  they  have  undertaken  to 
perform." 

"Wilful  default.  —  The  executors,  it  may  be  observed,  have, 
in  ordinary  cases,  a  personal  interest  in  getting  in  the  assets 
of  the  deceased ;  for  if  they  wilfully  neglect  so  to  do,  they 
will  be  made  to  account  for  the  assets,  although  they  may 
not  actually  have  received  them  (o). 

Taking  partnership  account  in  action  against  executor  alone.  — 
It  must  not,  however,  be  supposed  that  in  an  action  against 
the  executor  of  a  deceased  j)artner  by  a  separate  creditor, 
legatee,  or  next  of  kin,  no  account  of  the  deceased  partner's 
shai'e  in  the  partnership  can  l)e  ordered  or  taken;  for  it  is  the 
common  course  in  such  an  action  to  direct  an  inquiry  as  to 
what  is  due  to  the  estate  of  the  deceased  in  respect  of  such 
share  (p).     But  in  such  an  action  no  judgment  can  be  given 

(o)  See,  as  to  charping  the  exccu-  Rowley  v.  Adams,  ib.  726,  and  7 
tor  of  a  partner  with  wilful  default,  Beav.  .395;  Kirkman  v.  Booth,  11 
Grayburn    v.    Clarkson,    3    Ch.    605;       Beav.  273. 

Scuithorpe   v.   Tipper,    13    Eq.   2-32;'  (p)  As  in  MacDonald  r.  Richard- 

Ward  V.  Ward,  2  H.  L.  C.  777,  and       son,  1  Giff.  81.     See,  also,  Pointon  v. 
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against  the  surviving  partners  for  payment  of  what  is  due  on 
the  account ;  the  executors  must,  if  necessary,  take  proceed- 
ings against  them  to  obtain  such  payment  (^/). 

It  seems  that,  under  an  ordinary  judgment  for  the  admin- 
istration of  the  estate  of  a  deceased  partner,  the  partnersliip 
accounts  will  not  be  gone  into,  unless  the  Court  specially  di- 
rects some  inquiry  to  be  made  with  reference  to  the  share  of 
the  deceased  (r).  But  it  is  difficult  to  see  how  any  account 
of  his  personal  estate  can  be  taken  without  such  an  inquiry  ; 
and  it  has  been  decidod  more  than  oiice,  lliat  il'tliL-  surviving 
partners  seek  to  obtain  payment  of  a  balance  from  the  estate 
of  the  deceased  on  the  partnership  accounts,  these  accounts 
must  be  taken,  although  no  special  direction  as  to  them  may 
be  contained  in  the  judgment  (&).  The  costs  of  an 
*  administration  action  brought  b)^  a  separate  creditor  [*G13] 
are  paid  in  priority  to  joint  creditors  (i). 

Cases  in  -which  the  legatees,  &c.,  of  a  deceased  partner  have  a 
right  to  an  account  from  the  surviving  partners.  —  Xotwith- 
standing,  however,  the  general  rule  that  the  separate  cred- 
itors, legatees,  or  next  of  kin  of  a  deceased  partner  have  no 
locus  standi  against  the  surviving  partners,  this  rule  is  by  no 
means  without  its  exceptions.  Indeed  there  are  cases  to  be 
met  with,  which  apparently  warrant  the  inference,  that  sur- 
viving partners  may  always  be  sued  along  with  the  executor 
or  administrator  of  the  deceased  (i<).  But  the  authority  of 
these  cases  has  recently  been  called  in  question,  and  the 
better  opinion  now  is  that  some  special  circumstances  are 
necessary  to  justify  such  a  course  (x).  The  special  circum- 
stances which  have  been  held  sufficient  are,  collusion  between 
the  executors  and  the  surviving  partners  («/) ;  refusal  by  the 
former  to  compel  the  latter  to  come  to  an  account  (z) ;  deal- 

Pointon,  12  Eq.  547,  where  the  only  (.r)  Sec   Yeatman    r.  Yeatman,  7 

surviving   partner    was    an    executor  Ch.  1).  210  ;  Davies  r.  Davies,  2  Keen, 

and  trustee.  534  ;  Law  v.  Law,  2  Coll.  41  ;  Travis 

(7)  Ord.  xvi.  r.  48,  &c.,  and  Ord.  c.  Milne,  9  Ha.  141 ;  Stainton  r.  The 

xvii.  do  not  apparently  apply  to  such  Carron  Co.,  18  Beav.  14G. 

a  case.  (;/)  Doran  c  Simjjson,  4  Ves.  G51; 

(r)  See  the  next  note.  Gedge  r.  Traill,  1  K.  &  M.  281,  note; 

(s)  See  Paynter  v.  Houston,  3  Mer.  Alsagcr  i\  Rowley,  6  Ves.  748. 

297;    Baker    v.    Martin,  5  Sim.  380;  (:)  Burroughs    r.    Elton.  11    Ves. 

WooUey  i>.  Gordon,  Taml.  11.  29  ;  the  prayer  of  the  bill  in  this  case 

(0  Re  McRea,  32  Ch.  D.  013.  may  be  usefully  referred  to,  but  see 

(«)  See    Newland   i\  Champion,  1  Yeatman  r.  Yeatman.  7  Ch.  D.  210, 

Ves.  S.  106,  and  2  Coll.  4() ;  Bowshcr  wlu-ro  refusal  was  held  not  to  be  a 

r.  Watkins,  1  R.  &  M.  277.  sufficient  ground. 
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iiio-s  Nvliich  may  have  precluded  the  executors  from  them- 
selves obtaining  any  account  («)  ;  the  fact  that  the  executors 
are  themselves  partners  and  liable  therefore  to  account  as 
partners  to  themselves  as  executors  (5)  :  and  generally, 
Avhere  the  relation  between  the  executors  and  the  surviving 
partners  is  such  as  to  present  a  substantial  impediment  to  the 
prosecution,  by  the  executors,  of  the  rights  of  the  persons  in- 
terested in  the  estate  of  the  deceased,  against  the  surviving 
partners,  there  it  has  been  said,  an  action  may  be  instituted 
by  those  persons  against  the  executors  and  the  surviving 
partners  (c). 

Accounts  settled  between  surviving  partners  and  the  execu- 
tors of  a  deceased  partner.  —  If  the  surviving  partners 
[*(314]  and  the  executors  are  different  *  persons,  and  they 
have  hond  fide  come  to  an  account  respecting  the 
partnership  affairs,  and  have  settled  such  account  as  a  final 
account,  the  account  thus  settled  is  binding,  as  between  the 
surviving  partners  and  the  persons  interested  in  the  estate  of 
the  deceased  partner,  and  cannot  be  impeached,  save  on  the 
ground  of  fraud  (c?). 

Where  executors  are  personally  interested.  —  But  arrange- 
ments made  between  executors  and  surviving  partners  for 
the  benefit  of  the  executors  individually  are  always  liable 
to  suspicion;  and  if  the  executors  are  themselves  the  sur- 
viving partners,  or  some  of  them,  it  becomes  exceedingly 
difficult  to  make  any  arrangement  which  Avill  be  binding  on 
the  persons  interested  in  the  estate  of  the  deceased ;  ^  for 
even  if  any  arrangement  is  assented  to  by  such  persons,  it 
will  be  liable  to  be  successfully  disputed,  on  any  of  those 
numerous  grounds  which  are  held  to  invalidate  arrange- 
ments between  trustees  and  their  cestuis  que  trustent,  and 
l)y  wliich  trustees  do,  or  may,  obtain  a  benefit  at  the  expense 
f)f  the  trust  estate.    A  remarkable  instance  of  this  is  afforded 

(«)  Law  r.  Law,  2  Coll.  4],  and  on  (r)  Travis    v.    Milne,   9    Ha.    150. 

appeal,  11   Jur.  403 ;    Braithwaite  r.  As    to    discovery    by    the    surviving 

Britain,  1  Keen,  20G.  partners,  see  Leigh  v.  Birch,  32  Beav. 

(b)  Benningfield  /•.  Baxter,  12  App.  30!),  and  Ord.  xxxi.  r.  7. 
Ca.  167  ;  Cropper  r.  Knapman,  2  Y.  &  (//)  Da  vies  r.  Davies,  2  Keen,  -5.34  ; 

C.Ex.  338  ;  Travis  v.  Milne,  0  Ila.  141  ;  Smith  r.  Everett,  27  Beav.  44fi.     See 

deceased's  and  see  as  to  continuing  the  tlie  Conveyancing  Act,  1881,  §  37. 
assets  in  the  business,  post,  p.  G14. 

1  See  Forward  ;•.  Forward,  0  Allen,  494;  Nelson  v.  Hayner,  66  111.  487; 
Filiey  v.  Phelps,  18  Conn.  294. 
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by  the  case  of  Wedduiburn  v.  Weddeiburii  (<?),  wliere  an 
account  of  a  deceased  partner's  estate  was  directed,  at  the 
suit  of  the  persons  buneticially  interested  tlierein,  although 
thirty  years  had  elapsed  since  his  death,  and  several  changes 
had  taken  place  in  the  firm,  and  releases  had  been  given  to 
the  executors  by  their  centuls  que  trustent  (/}• 

2.    Rights  of  separate  creditors  and  legatees  ivhen  the  share  of 
the  deceased  is  not  got  in. 

Rights  of  legatees,  &c.,  \7hen  the  assets  of  the  deceased  part- 
ner are  continued  in  the  business.  —  Executors,  unless  author- 
ised by  their  testator  so  to  do,  ought  not  to  leave  his  assets 
outstanding  in  the  trade  or  business  in  which  he  was  engaged 
when  he  died.  It  has  been  laid  down  as  a  rule  without  ex- 
ception, that  to  authorise  executors  to  carry  on  a  trade,  or  to 
permit  it  to  be  carried  on  with  the  property  of  a  tes- 
tator held  by  them  in  trust,  there  *  ought  to  be  the  [*615] 
most  distinct  and  ])ositive  authority  and  direction 
given  by  the  testator  for  that  purpose  (^).  A  bequest  of 
his  share  and  interest  in  the  partnership  to  one  person  for 
life,  and  then  to  another,  does  not,  without  more,  warrant 
the  trustees  of  his  will  in  keeping  such  share  and  interest 
unconverted  into  money  ;  and  it  is  therefore  their  duty  to 
realise  it,  and  invest  what  they  receive  for  the  benefit  of  the 
legatees  (Ji). 

Option  between  interest  and  profits.  —  If  a  testator's  capital 
is  left  in  the  business  as  a  loan  to  the  surviving  partners, 
they  are  only  liable  to  pay  interest  on  it,  even  although  they 
do  not  pay  it  off  Avhen  they  ought  (/)  ;  ^  but  where  an  execu- 
tor improperly  employs  the  assets  of  the  testator  in  a  business 
carried  on  by  himself,  he  is  chargeable,  at  the  o})tion  of  the 
persons   beneficially  interested  in  the  estate  of  the  deceased, 

(e)  2  Keen,   722,  and  4  M.  &  Cr.  if  all  the  executors  renounce.     Lani- 

41,  noticed  ante,  p.  53.3.  bert  r.  Kendle,  3  New  T\.  247. 

{f)  See   Beningfield   v.  Baxter,  12  (//)  Re  Chancellor,  26  Ch.  D.  42; 

App.  Ca.  107,  and  the  other  cases  as  Kirknian    »•.    Booth,    11    Beav.   273. 

to  profits  accrninij   since  death,  ante.  See  Skirvin<i  r.  Williams,  24  ib.  275, 

p.  528.  and  as  to  specific  legacies  of  shares, 

(<7)  Kirkman    ?•.    Booth,  11    Beav.  infra,  p.  610. 

273.     A  power  to  execntors  named  in  (/")  See  Vyse  v.  Foster,  L.  K.  7  II. 

a  will  to  carry  on  a  business  does  not  L.  318,  and  8  Ch.  300,  noticed  ante,  p. 

justify  an  administrator  in  so  doing;  534,  and  see  infra. 

1  See  Mudge  v.  Parker,  139  Mass.  163. 
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either  with  tlie  ^sum  employed  and  interest  thereon  at  5/.  per 
cent.,  or  with  the  sum  emph^yed  and  the  profits  made  b}'  its 
emphtynu'iit  (A").  And  such  persons  are  not  de[)rived  of 
this  oi)tion  by  the  eireumstanee  that  it  will  be  diilieult  and 
expensive  to  ascertain  what  part  of  the  profits  has  arisen 
from  the  employment  of  the  assets  of  the  deceased ;  for 
whatever  difficulty  may  exist  is  attributable  to  the  conduct 
of  the  executor  himself,  and  cannot  therefore  be  effectually 
urged  b}^  him  as  a  reason  why  no  account  of  profits  should 
be  taken  (Z).  The  cestuis  que  trustent  are  moreover  entitled 
to  compound  interest  if  the  duty  of  the  executors  is  to  call 
in  their  testator's  capital,  and  invest  it  and  accumulate  the 
income  (vn)  ;  but  they  are  not  entitled  to  profit  for 
[*616]  part  of  the  time  and  to  interest  for  *  the  rest,  unless 
there  has  been  some  intervening  settlement  of  ac- 
count (??),  or  other  special  circumstance  (o). 

Profits  made  since  death.  —  It  foUoAVS  from  the  doctrine 
above  stated,  and  from  the  principles  which  were  explained 
when  treating  of  judgments  for  an  account  ( p),  that  if  one 
of  two  partners  makes  the  other  his  executor,  and  dies,  the 
surviving  partner  must,  under  ordinary  circumstances,  not 
only  account  to  the  estate  of  the  deceased  for  what  may  be 
due,  in  respect  of  the  testator's  share  in  the  partnership  at 
his  death  (^),  but  also  for  the  profits  made  by  him  since  his 
death,  by  the  employment  of  his  capital  in  the  business  car- 
ried on  by  the  late  firm  (r).  Moreover  it  is  immaterial 
Ayhether  such  business  has  been  continued  by  the  surviving 
partner  alone,  or  by  him  and  others  in  partnership  with  him ; 
for  the  oUigation  of  the  executor  thus  to  account,  is  founded 
on  a  breach  of  trust  committed  by  him,  for  which  he  is  liable 
at  all  events  to  the  extent  to  which  he  has  benefited  by 
it,  whether  other  persons  are  also  liable  or  not;  and  being 
founded  on  a  breach  of  trust,  an  action  in  respect  of  it  may 

(k)  See  Docker  v  Somes,  2  M.  &  See  the  observations  in  Vyse  r.  Fos- 

K.  G55;  Palmer  v.  Mitchell,  ib.  672,  ter,  L.  11.  7  II.  L.  340. 

note;  Heathcote  v.  Hulrae,  1  J.  &  W.  (n)  Heathcote  v.  Hulme,  1  J.  &  W. 

122.  122. 

(/)  Docker   v.  Somes,  2  M.  &  K.  (o)  As  in  Townend  v.  Townend,  1 

655;    Townend   f.  Townend,    1    Giff.  Giff.  201,  noticed  an^e,  p.  528. 

201 ;  Flockton  v.  Bunning,  8  Ch.  323,  (/»)  Ante,  p.  516  et  seq. 

note,  ante,  p.  530.  (7)  See  the  cases  cited,  infra,  pp. 

(m)  See  Jones  v.  Foxall,  15  Beav.  610,  617. 

388;    Williams    r.    Powell,    ib.   401.  (r)  Phillips  w.  Phillips,  Finch,  410. 
Possibly,  also,  in    some  other  cases. 

702 


IV.  Cii.  3.  S.  3.]        RIGHTS    OF   LKOATKES    OF   DECEASED.        *G17 

be  sustiiiiied  iii^Miiist  the  executor  alone,  iliouoji  lie  may  only 
be  one  of  seveial,  by  whom  the  piolits  have  been  made  («). 

The  cases  illustrating  the  right  of  legatees  to  an  account 
of  profits  made  since  their  testator's  death  where  the  execu- 
tors have  continued  his  assets  in  the  business  in  which  he 
was  a  partner  have  been  already  adverted  t«  at  considerable 
length  (0-  The  following  classified  list  of  them  is  inserted 
here  for  reference. 


1.   Account  of  subsequent  profits  decreed. 

A.   Executors  against  surviving  partners. 

Yates  V.  Finn,  13  Ch.  D.  839  {ante,  p.  527). 
Brown  v.  De  Tastet,  Jac.  284  {ante,  p.  527). 
Booth  V.  Parks,  1  INIoll.  4G5,  and  Beatty,  444. 
Featherstonhaugh  i'.  Turner,  25  Beav.  382. 
Smith  v.  Everett,  27  Beav.  446. 

*  B.    Legatees    against   executors   who   were   not  [*617] 
partners,  but  wdio  continued  his  assets  in  his  business. 

Heathcote  v.  Hulme,  IJ.  &  W.  122. 
Docker  v.  Somes,  2  i\I.  &  K.  654. 
Palmer  v.  Mitchell,  2  :\I.  &  K.  672,  note. 

C.    Legatees  against  executors  who  were  surviving  part- 
ners or  who  became  partners. 

Cook  V.  Collingridge,  Jac.  607  {ante,  p.  .528). 

Stocken  v.  Dawson,  9  Beav.  239,  and  on  appeal,  27  L.  J.  Ch.  282. 

Wedderburn  v.  Wedderburu,  2  Keen,  722,  and  4  M.  &  Cr.  41 
{ante,  p.  533). 

Townend  v.  Townend,  1  Giff.  201  {ante,  p.  528). 

Macdonald  v.  Richardson,  1  GiiT.  81  {ante,  p.  530). 

Willett  r.  Blanford,  1  Ha.  253  {ante,  p.  525).  In  this  case  ac- 
counts of  subsequent  profits  were  directed  without  prejudice 
to  any  question. 

Flockton  V.  Bunning,  8  Ch.  323,  note  {ante,  p.  528). 


2.  Account  of  subsequent  profits  refused. 
A.  Executor  against  surviving  partner. 

Knox  V.  Gye,  L.  R.  5  II.  L.  656,  the  Statute  of  Limitations  being 
a  bar. 

(s)  See  ante,  p.  523.  (0  Ante,  p.  521  et  seq. 
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B.  Lefjatee  aoainst  executors,  one  of  whom  was  a  surviv- 
iiiij  partner,  and  the  other  of  whom  had  become  a  partner. 

Simpson  v.  Chapman,  4  De  G.  M.  &  G.  154  (ante,  p.  532). 
Vyse  V.  Foster,  L.  R.  7  H.  L.  318,  and  8  Ch.  300  (a?i<e,  p.  534). 
See,  also,  "Wedderbuni  v.  Wedderbm-n,  22  Beav.  84,  and  Willett 
V.  Blanford,  1  Ha.  253  (ante,  pp.  533  and  525). 

Liability  of  surviving  partners  for  assets  improperly  continued 
in  the  business.  —  Upon  the  principle  that  every  one  con- 
cerned in  a  breach  of  trust  with  notice  of  the  trust  is  answer- 
able for  such  breach,  it  follows  that  if  a  partner  dies,  and  his 
surviving  partners  allow  his  assets  to  remain  in  their  busi- 
ness, with  the  knowledge  that  to  suffer  them  so  to  remain  is 
a  breach  of  trust  on  the  part  of  the  executors,  the  surviving 
partners  will  be  themselves  responsible  to  the  separate  cred- 
itors, legatees,  or  next  of  kin  of  the  deceased,  for  any 
[*618]  loss  which  may  be  thereby  sustained  (u).  *  And 
further,  inasmuch  as  it  is,  primd  facie,  a  breach  of 
trust  for  executors  to  allow  the  assets  of  the  deceased  to 
remain  in  the  business  carried  on  by  him  at  his  death,  sur- 
viving partners  who  knowingly  carry  on  the  business  with 
assets  of  the  deceased  thus  left  in  their  hands  will  be  answer- 
able for  such  assets,  unless  they  can  show  that  no  breach  of 
trust  was  in  fact  committed  (a;).  Their  liability  to  account 
for  pi-ofits  has  already  been  considered  (?/). 

Loans  by  executors.  —  Where,  however,  the  surviving 
partners  and  the  executors  are  different  persons,  and  the 
executors  distinctly  lend  part  of  their  testator's  assets 
to  his  surviving  partners,  the  latter  are  only  liable  to  pay 
interest  for  it,  at  the  rate  agreed  upon  with  the  executors. 
In  such  a  case  the  legatees  are  not  entitled  to  a  share 
of  the  profits  made  by  means  of  the  money  lent,  although  in 
lending  it  the  executors  may  have  been  guilty  of  a  breach  of 
trust,  and  the  liorrowers  may  have  known  that  the  money 
belonged  to  the  deceased  (z).  A  fortiori,  if  the  executors 
are  authorised  to  lend  part  of  the  assets  of  the  deceased  to 
liis  surviving  partners,  they  will  not  be  accountal)le  for  the 
f)rofits  they  may  make  by  the  employment  in  their  trade  of 

('/)  See  Wilson  - .  Moore,  1  M.  &  (y)  Flockton  v.  Bunning,  ante,  p. 

K.  127  and  337  ;   Booth  v.  Booth,  1       530. 

Beav.    125,    and    compare    Ex    parte  (z)  See  Stroud  r.  Gwyer,  28  Bcav. 

Barnewall,  6  T)e  G.  M.  &  G.  801.  130 ;  Flockton  r.  Bunning,  8  Ch.  323, 

(x)  Travis  v.  Milne,  9  Ha.  141.  note,  and  ante,  p.  530;  44  &  45  Vict. 

c.  41,  §  37. 
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money  lent  to  them  by  the  executors  in  pursuance  of  their 
authority  (a)  :  nor,  in  such  a  case  as  is  now  supposed,  will 
the  executors  be  responsil)le  for  the  money  if  lost,  if  they 
took  such  security  for  its  repayment  as,  having  regard  to  the 
will  of  the  testator,  it  was  their  duty  to' take  {h}. 

Executor  becoming  a  partner.  —  It  sometimes  happens  that 
the  executor  of  a  deceased  partner  is  taken  into  partnership 
by  the  surviving  partners,  and  a  question  then  arises  whether 
the  proiits  received  by  the  executor  as  partner  belong  to  him 
personally,  or  to  the  estate  which  he  represents.^  This  must 
depend  on  the  circumstances  under  which  the  execu- 
tor became  a  partner.  If  he  became  a  partner  *  in  [*G19] 
his  representative  character,  or,  as  in  Cook  v.  Colling- 
ridge  (c),  under  circumstances  entitling  the  legatees  to  treat 
him  still  as  their  trustee,  he  must  account  for  any  profits 
which  he  may  have  obtained  as  a  partner.  On  the  other 
hand,  if,  as  in  Simpson  v.  Chapman  (r/),  he  became  a  partner 
not  in  his  representative  character,  nor  under  such  circum- 
stances as  those  above  mentioned,  the  profits  accruing  to 
him  as  a  partner  will  be  his  own,  and  not  form  part  of  the 
assets  for  which  he  must  account  as  executor. 

3.  Specifie  bequests  of  shares. 

Legacy  of  a  share  in  a  partnership.  —  A  specific  bequest  by  a 
partner  of  his  share  in  the  partnership  clearly  does  not  entitle 
the  legatee  to  become  a  partner  himself  unless  there  is  some 
agreement  to  that  effect  binding  upon  the  surviving  partners. 
The  right  of  the  legatee  is  simj)ly  to  be  paid  the  amount  due 
to  the  testator  at  the  time  of  his  death  in  respect  of  his 
share  (e)  ;  ^  and  also,  under  the  circumstances  and  subject 
to  the  qualifications  already  noticed  (/"),  to  receive  a  pro- 
portion of  the  profits  made  since  the  testator's  death.  As 
between  the  legatee,  however,  and  the  executor,  the  legatee 

(a)  Parker  v.  Blo.xham,  20  Beav.  (ft)  Paddon   v.  Richardson,  7   De 

295;   Vyse  v.  Foster,  L.  R.  7  II.  L.  G.  M.  &  G.  5(i3. 
318,    and    8    Cli.    300,   ante,    p.   534,  (c)  Jao.  007,  ante,  p.  528. 

wlierc  the  testator's   capital  was  not  (rf)  4  Dc  G.  M.  &  G.  154,  ante,  p. 

got  in  at  the  time  appointed,  and  one  532. 

of    the    executors    was    a    surviving  {e)  Fariiuhar  ;•.  Iladden,  7  Ch.  I. 

partner.  (/)  Ante,  p.  010. 

1  See  Moses  v.  Moses,  50  Ga.  0;  Grim's  Appeal,  105  Peon.  St.  375. 
*  See  Nave  v.  Sturges,  5  Mo.  App.  557. 
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is  entitled  to  have  the  share  kept  in  the  business,  subject 
only  to  the  superior  right  of  the  executor  to  sell  the  testa- 
tor's personal  estate  for  the  payment  of  debts  (,y). 

A  i3equest  of  a  partner's  capital  has  been  held  to  include 
what  was  due  to  him  in  respect  of  advances  (A). 

Legatee  of  goodwill.  — It  has  been  held  that  the  legatee  of  a 
deceased  partner's  share  in  the  goodwill  of  the  partnership 
business  could  not  sue  the  surviving  partners  for  a  sale  of 
the  goodwill  and  payment  of  his  share,  although  the  bequest 
had  been  assented  to  by  the  executors  (i).  This  case 
[*620]  was  somewhat  peculiar,  as  in  *truth  the  surviving 
partner  was  entitled  to  everything  which  gave  a 
salable  value  to  the  goodwill  {k}. 

Ademption  of  legacies  of  shares.  —  A  specific  bequest  of  a 
share  in  a  partnership  will  be  adeemed  if  the  testator,  after 
he  has  made  his  will,  leaves  the  firm  and  receives  his  share ; 
but  so  long  as  he  remains  a  partner,  there  will  be  no  ademp- 
tion, although  by  some  agreement  subsequent  to  the  date  of 
the  will,  the  amount  of  his  share  may  have  been  varied  (Z). 
Even  where  he  has,  since  he  made  his  will,  acquired  the 
whole  business,  his  will  may  include  the  whole  (m). 

Legacy  to  partner  indebted  to  testator.  —  A  legatee  is  not 
entitled  to  receive,  out  of  the  estate  of  his  testator,  any  part 
of  the  bounty  intended  for  him  by  the  testator,  until  the 
legatee  has  paid  all  his  own  obligations  in  the  shape  of  debts 
owing  to  the  testator's  estate.  This  principle  is  strongly 
illustrated  by  Smith  v.  Smith  (w).  There  a  father  who  had 
advanced  money  to  a  firm  in  which  his  son  was  a  partner, 
died,  having  bequeathed  part  of  his  residuary  estate  to  the 
son.  The  father's  executors  were  held  entitled  to  retain  the 
whole  amount  of  the  partnership  debt  out  of  the  son's  share 
of  the  residue,  although  the  debt  was  barred  by  the  Statute 
of  Limitations  when  the  father  died.^ 

(^)  See  Fryer  v.  Ward,  PA  Beav.  (i)  Robertson   v.  Quiddington,  28 

602,  where  the  legatee  had  an  option.  Beav.  529. 

(h)  Bevan  v.  A.-G.,  4  Gift".  301.    A  (k)  See  on  this  subject,  ante,  p.  439. 

bequest   of   the   use   of   capital   em-  (/)  Backwcll  v.  Child,  Amb.  260; 

ployed   in   trade    gives    an    absolute  Ellis  v.  Walker,  ib.  309. 

interest  in  it,  see  Terry  v.  Terry,  33  (m)  Be  llussell,  19  CIi.  D.  432. 

Beav.  232.  (n)  3  GilT.  2(53. 

1  Partner  to  whom  is  bequeatlied  interest  of  testator  in  the  firm  cannot 
collect  a  debt  due  from  testator  to  firm  if  decedent's  assets  sufficient  in  the 
firm.     Painter  v.  Painter,  68  Cal.  395. 
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Rights  of  tenant  for  life.  —  When  a  share  in  a  partnership  is 
be({uuathed  or  settled  in  trust  fur  one  person  for  life  and 
afterwards  to  another,  the  first  question  which  arises  is, 
whether  the  tenant  for  life  is  entitled  to  have  the  share 
kept  unconverted,  or  whether  it  ought  to  l)e  converted  into 
money,  and  invested  pursuant  to  the  well-known  doctrine 
laid  down  in  Howe  v.  Lord  Dartmouth  (o).  This,  of  course, 
depends  on  the  terms  of  the  will ;  but  its  language  must  be 
clear  to  entitle  the  tenant  for  life  to  have  the  share  kept 
unconverted  (p).^ 

Rights  to  profits,  &c.  —  A  specific  legatee  of  a  share  in  a 
partnership  is  entitled  to  all  ordinary  profits  declared 
after  the  testator's  death  (^)  ;  *unless  although  de-  [*621] 
clared  after  his  death  they  were  earned  and  ought  to 
have  been  declared  before  (r).  But  profits  declared  before  a 
testator's  death  (s),  or  declared  afterwards  when  they  were 
earned  and  ought  to  have  been  declared  before  (i),  primd 
facie  form  part  of  his  general  estate,  and  do  not  pass  to  the 
sj^ecific  legatee  of  the  share  :  and  the  same  rule  applies  to 
dividends  declared  before  his  death,  but  the  actual  payment  of 
which  is  postponed  until  afterwards  (i<).  Losses  must  not  be 
thrown  on  capital  so  as  to  benefit  a  tenant  for  life  at  the 
expense  of  the  remainderman  (a;). 

Apportionment  of  profits.  —  The  profits  of  an  ordinary  part- 
nership are  not  within  tlie  Apportionment  act,  1870,  33  &  34 
Vict.  c.  35  (?/),  although  dividends  of  companies  are  within 
it  CO- 
CO) 7  Ves.  137,  and  2  Wli.  &  Tud.  Wright  ;•.  Tuckctt,  1  J.  &  II.  266. 
L.  C;  Dimes  i\  Scott,  4  Kuss.  195.  Compare    Clive    r.    Clive,    Kay,  600, 

(/j)  See  Re  Chancellor,  26  Ch.  D.  whicii  turned  on  the  special  wording 
42,  and  ante,  p.  615,  note  (/;).  See,  of  the  company's  deed  of  settlement, 
also,  Re  Cameron,  ib.  19.  See  as  to  bonuses,  Bouch  v.  Sproule, 

(7)  Jacques  >:  Chambers,  2  Coll.  12  App.  Ca.  385,  reversing  29  Ch.  D. 
435;    Wright  v.  Warren,  4  De  G.  &      635. 

S.   367  ;    Browne    v.    Collins,   12   Eq.  (r)  See   Upton   r.  Brown,  26  Cli. 

586 ;  Ibbotson  v.  Elam,  1  Eq.  188.  D.  588 ;  Gow  r.  Forster,  ib.  672. 

(r)  Browne  v.  Collins,  12  Eq.  586.  (i/)  Re  Co.x's  Trusts,  9  Ch.  D.  159 ; 

But  see  Ibbotson  v.  Elam,  1  Eq.  188.        Jones  i:  Ogle,  8  Cii.  192.     See  before 

(s)  See  the  next  two  notes.  tlie  Act,  Ibbotson  r.  Elam,  1  Eq.  188; 

(0  Browne  v.  Collins,  12  Eq.  586.         Browne  v.  Collins,  12  Eq.  586 ;  John- 

(u)  De  Gcndre  r.  Kent, -1  Eq.  283;       ston  r.  Moore,  27  L.  J.  Ch.  453. 
Lock    r.    Venables,   27    BeaV.    598 ;  (c)  Re  Griffith,  12  Ch.  D.  655. 

^  See  Mudge  v.  Parker,  139  Mass.  153,  where  a  cestui  que  trust  for  life 
claimed  profits  of  sliaro  as  income,  and  it  was  held  to  be  capital  over  and 
above  interest.     See,  also,  Wcstcott  v.  Nickerson,  120  Mass.  410. 
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[*622]  *  CHAPTER   IV. 

OF   BAXKEUPTCY. 


PRELIMINARY   OBSERVATIONS. 

Bankruptcy  of  partners  and  partnerships.  —  Partners  may 
become  bankrupt,  either  individually  or  collectively  ;  and  in 
some  respects  a  division  of  the  present  branch  of  the  law  into 
two  parts,  relating,  the  one  to  the  bankruptcy  of  an  individ- 
ual partner,  and  the  other  to  the  bankruptcy  of  a  firm,  would 
be  as  convenient  as  it  would  be  simple.  But  the  causes  and 
consequences  of  the  bankruptcy  of  an  individual  partner,  and 
the  causes  and  consequences  of  the  bankruptcy  of  a  firm  of 
partners,  are  in  so  many  respects  the  same,  that  to  consider 
them  twice  over  would  lead  to  useless  repetition.  With  a 
view  to  avoid  this,  it  is  proposed  in  the  present  chapter  to 
treat  of  the  bankruptcy  of  partners  and  partnerships  under 
heads  applicable  to  both,  and  to  point  out  under  each  head 
those  differences  between  the  two  which  are  of  practical  im- 
portance.^ 

Present  bankruptcy  law.  —  The  present  law  of  bankruptcy  is 
based  on  the  liankruptcy  act,  1883  (46  &  47  Vict.  c.  52),  and 
the  rules  and  orders  of  Oct.  1886,  promulgated  under  its 
authority.  The  act  does  not  extend  to  Scotland  or  Ireland 
except  where  expressly  provided  (a).  All  the  older  bank- 
ruptcy acts  are  repealed  (6),  and  a  new  system  of  law  has 
been  substituted  for  them,  based  on  the  pre-existing  law,  and 
to  a  great  extent  preserving  its  principles  and  the  practice 

(a)  46  &  47  Vict.  c.  52,  §  2.  (6)  Ibid.  §  109. 

1  Although  there  is  not  at  the  present  time  a  Bankrupt  Act  in  force  in  the 
United  States,  it  has  been  deemed  advisable  by  the  publishers  of  the  American 
Series,  to  give  the  text  of  this  work  complete,  and  in  view  both  of  the  antici- 
pated enactment  of  a  Bankrupt  Act  by  Congress,  and  the  similarity  of  the 
insolvent  laws  of  several  states,  the  leading  cases  in  the  Federal  conrts  have 
been  cited  in  this  chapter,  and  such  other  cases  as  may  appropriately  apply  to 
the  general  principles  of  the  law  of  bankruptcy. 
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under  it  (^)  ;  but  at  the  same  time  modifying  it  in 
many  important  respects,  and  rendering  it  *necessary   [*»;2:>] 
in  all  lases  to  examine  the  new  enactments  before 
relying  on  earlier  decisions  (J). 

The  statute  does  not  apply  to  incorporated  companies 
(§  123)  ;  but  it  does  to  unincorporated  companies  empowered 
to  sue  and  be  sued  by  public  ofhcers  (e).^ 

Firms  may  proceed  and  be  proceeded  against  in  their  mer- 
cantile names ;  but  this  rule  does  not  apply  to  adjudications 
of  bankrui)tcy  (/). 

The  statute  enacts  :  — 

Proceedings  in  partnership  name.  —  §  115.  Any  two  or  more  per- 
sons, being  partners,  or  any  person  carrying  on  business  under  a  partner- 
ship name,  may  take  proceedings  or  be  proceeded  against  under  this  Act 
in  the  name  of  the  firm,  but  in  such  case  tlie  Court  may,  on  application 
by  any  person  interested,  order  the  names  of  the  persons  who  are  part- 
ners in  sucli  firm  or  the  name  of  such  person  to  be  disclosed  in  such 
manner,  and  verified  on  oath,  or  otherwise  as  the  Court  may  direct  (^g). 

And  the  Bankruptcy  Rules,  1886,  contain  the  following 
further  provisions  on  this  subject:  — 

Attestation  of  firm  signature.  —  259.  Where  any  notice,  declaration, 
petition,  or  other  ducuniciit  retpiiring  attestation  is  signed  b}-  a  firm  of 
creditors  or  debtors  in  the  firm  name,  the  partner  signing  for  the  firm 
shall  add  also  liis  own  signature,  e.g.  '•  Brown  &  Co.  by  James  Green,  a 
partner  in  the  said  firm." 

Service  on  firm.  —  2G0.  Any  notice  or  petition  for  which  personal 
service  is  necessary  shall  be  deemed  to  be  duly  served  on  all  the  members 
of  a  firm  if  it  is  served,  at  the  principal  place  of  business  of  the  firm  in 
England,  on  any  one  of  the  partners,  or  upon  any  person  having  at  the 
time  of  service  the  control  or  management  of  tlie  partnership  business 
there. 

(c)  Bank.  Rules,  188G,  r.  353.  (y)  This  section  does  not  apply  to 

{(i)  See  Ex  parte  Griffith,  23  Ch.  firms    dissolved    before  tlie    proceeil- 

D.  69.  ings  are  taken,  see  Ex  parte  Young, 

(e)  See  Bank.  Rules,  1886,  r.  258.  19  Ch.  D.  124. 

(/)  See  Bank.  Rules,  1886,  r.  264, 
infra . 

^  The  United  States  Bankrupt  Act  of  1867,  applied  to  "all  moneyed,  busi- 
ness, or  commercial  corporations,  and  joint-stock  companies,"  §  37.  And 
"The  word  'person'  shall  also  include  corporations,"  §  48.  It  was  accord- 
ingly held  that  a  railroad  corporation  is  a  "business"  corporation,  and  suh- 
ject  to  the  .\ct.  Adams  v.  Boston,  Hartford  &  Krie  R.  R.  Co..  4  Bank.  Reg. 
314.  See  lir  Lady  Bryan  Mining  Co.,  id.  144.  See  as  to  jurisdiction  of 
Federal  courts,  where  state  court  lias  appointed  a  receiver  of  a  corjioration. 
Be  Independent  Insurance  Co.,  2  Lowell,  07;  .Vdams  r.  Boston,  Ilartfonl  & 
Erie  R.  R.  Co.,  supra. 
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Debtors'  petition  by  firm.  —  201.  Whore  a  firm  of  debtors  file  a 
declaration  of  inability  to  pay  their  debts  or  bankruptcy  petition  the 
same  shall  contain  the  names  in  full  of  the  individual  partners,  and  if 
such  declaration  or  petition  is  signed  in  the  firm  name  the  declaration  or 
petition  shall  be  accompanied  by  an  affidavit  made  by  the  partner  who 
.•^itjns  the  declaration  or  petition,  showing  that  all  the  partners  concur  in 
the  filing  of  the  same. 

Receiving  order  against  firm.  —  262.  A  receiving  order  made 
against  a  firm  shall  operate  as  if  it  were  a  receiving  order  made  against 
each  of  the  persons  who  at  the  date  of  the  order  is  a  jjartner  in  that 

firm. 

Statement  of  affairs.  —  203.  In  cases  of  partnership  the  debtors 
shall  submit  a  statement  of  their  partnership  affairs,  and  each  debtor 
shall  submit  a  statement  of  his  separate  affairs. 

Adjudication  against  partners. —264.  No  order  of  adjudication 
shall  be  made  against  a  firm  in  the  firm  name,  but  it  shall  be  made 
against  the  partners  individually. 

« 
[*624]         *  Power  of  one  partner  to  act  for  firm.  —  The  power 
of  one  partner  to  act  for  tlie  firm  extends  to  proceed- 
ings in  bankruptcy  (A).^ 

One  partner  only  need  sign  a  petition  by  the  firm  for  ad- 
judication of  bankruptcy  against  a  debtor  to  it  {i}.  So,  one 
partner  may  prove  a  debt  owing  to  the  firm,  and  vote  on 
behalf  of  the  firm  at  meetings  of  creditors  (Ar)  ;  and,  not- 
Avithstanding  the  general  rule  prohibiting  one  partner  from 
binding  the  firm  by  deed,  it  has  been  decided  that  one  part- 
ner may,  by  a  power  of  attorney  executed  by  him  alone,  au- 
thorise a  third  person  to  represent  the  firm  in  the  above 
matters,  and  to  prove  and  vote  on  its  behalf  accordingly  (0- 
One  partner  could  under  the  old  law  bind  the  firm  by  sign- 
ing the  certificate  of  its  bankrupt  debtor  (m). 

Disabilities.  —  On  the  other  hand  the  Bankruptcy  act, 
1888,  proliibits  the  partner  of  a  trustee  from  voting  on  ques- 
tions relating  to  his  remuneration  (§  88)  ;  nor  can  the  part- 
ner of  the  registrar,  official  receiver  or  other  ofiicer,  do  for 
liim  what  he    is    prohibited  by  the  act  from  doing  himself 

(li)  46  &  47  Vict.  c.  52,  §  148.  (^•)  Ex  parte  Mitchell,  14  Ves.  597. 

(/)  Bank.  Rules,  1880,  r.  259,  &c.,  (/)  Ex  parte  Mitchell,  14  Ves.  597, 

anrl  form  10,  note.     See  Brickland  u.  and    Ex  parte  Kodgkiiison,  19    Ves. 

Xewsome,    1    Camp.   474,   s.   c.   sub  291-298. 

nomine    Buckland     v.    Newsame,    1  (m)    Ex  parte   Hall,  17  Ves.  62; 

Taunt.  477.  Ex  parte  Fife,  2  M.  &  A.  577. 

1  One  partner  may  petition  for  the  firm.  Pleasants  ;•.  Mcng,  1  Dall.  380; 
Durffin  v.  Coolidge,  3  Allen,  554 ;  Metsker  v.  Bonebrake,  108  U.  S.  66,  27  L. 
ed.  G54. 
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(§  lie  (2)  ) ;  nor  can  any  one  vote  for  any  remuneration  to 
his  partner  any  more  than  to  himself  (sched.  1.  r.  26^;  nor 
can  an  affidavit  be  sworn  before  tlie  partner  of  a  solicitor 
before  whom  it  could  not  be  sworn  (Bankruptcy  Rules,  1886, 
r.  50  (2)). 

Distinctions  between  traders  and  non-traders.  —  Under  the 
present  law  all  persons  capable  of  contracting  debts,  whether 
traders  or  non-traders,  can  be  adjudicated  bankrupt  (n). 
The  differences  formerly  existing  between  these  two  classes 
of  debtors  are  no  longer  important ;  except  that  the 
*  doctrines  of  reputed  ownership  are  confined  to  [*G25] 
traders  and  persons  in  business  (o). 

Petition  for  receiving  order.  —  In  order  that  a  debtor  may 
be  adjudicated  bankrupt,  he  must  have  committed  an  act  of 
bankruptcy,  and  he  himself  or  some  creditor  must  petition 
for  a  receiving  order  against  him  (p). 

It  is  not  the  object  of  the  present  treatise  to  expound  the 
law  of  bankruptcy,  except  so  far  as  it  is  a  branch  of  the  law 
of  partnership  ;  and  having  made  the  foregoing  general  obser- 
vations, it  is  proposed  to  advert  only  to  those  matters  which 
relate  more  particularly  to  partners ;  the  reader  being  referred 
to  works  on  bankruptcy  for  further  information  on  this  sul> 
ject.i 


SECTION  I.  — ADJUDICATIONS  OF  BANKRUPTCY  AGAINST 
PARTNERS. 

1.  As  to  acts  of  hankruptcjj. 

Acts   of  bankruptcy.  —  Nothing  is   an   act  of   bankruptcy 
which  is  not  declared  to  be  so  by  statute  {q).     Moreover  an 

(n)  46  &  47  Vict.  c.  52,  §  4.     Per-  D.  210 ;  Re  James,  12  Q.   B.  D.  332 ; 

sons  having  privilege  of  Parliament  Ex  parte    Calien,     10    Ch.    D.    183, 

are  not  e.xempt,  §  32.     As  to  aliens,  which,  however,  was  on    the  Act  of 

see  §  0  (1)    ((/),   Ex  parte   Crispin,  8  18(J9. 

Ch.  374,  and  as  to  foreign  members  (o)  40  &  47  Vict.  c.  52,  §  44  (3). 

of  English   firms.  Ex  parte  Blain,  12  As  to  persons    who   have    ceased    to 

Cli.  D.  522.     As  to   married  women,  trade,  see  Dawe  r.  Vergara,  11  Q.  B. 

§  152,  and  45  &  46  Vict.  c.  75,  §  1,  cl.  D.  341,  but  note  this  was  not  a  decis- 

5  ;  Ex  parte  Coulson,  20  Q.  B.  D.  249 ;  ion  on  this  enactment. 
Re  Grissell,   12    Ch.  D.   484.     As   to  ( p)  40  &  47  Vict.  c.  52.  §  5,  and 

infants,  see  Ex  parte  Jones,  18  Ch.  D.  forms  4  and  10  to  rules  of  1886. 
109.     As   to   Imiatics,  §  148;    Bank.  (q)  See    15   Ves.  402.  and    17  ib. 

Rules,  1886,  r.  271 ;  Re  Lee,  23  Ch.  198. 

1  A  proceeding  in  bankruptcy  is  one  continuous  suit,  ami  the  district  court 
in  bankrujitcv  is  always  open,  so  that  its  proceedings  mav  at  anv  time  pend- 
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act  of  bankruptcy  is  a  personal  act  or  default,  and  is  not  to 
be  imputed  to  any  one  on  the  ground  of  agency  (r).  Conse- 
quently an  act  of  bankruptcy  committed  by  one  partner  can- 
not be  regarded  as  an  act  of  bankr\iptcy  committed  by  the 
tirm  (j>). 

The  acts  or  defaults  which  are  acts  of  bankruptcy  are  stated 
in  the  Bankruptcy  Act,  1883,  §  4,  which  is  as  follows :  — 

§  4.  —  (1.)  A  debtor  commits  an  act  of  bankruptcy  in  each  of  the  fol- 
lowing cases : — 

(a.)  If  in  England  or  elsewhere  he  makes  a  conveyance  or  assign- 
ment of  his  property  to  a  trustee  or  trustees  for  the  benefit  of 
his  creditors  generally  : 
(b.)  If   in    England   or   elsewhere    he    makes  a  fraudulent  convey- 
ance, gift,  delivery,  or  transfer  of  his  property,  or  of  any  part 
thereof : 
[*626]  *  (f.)  If  in  England  or  elsewhere  he  makes  any  conveyance 

or  transfer  of  his  property  or  any  part  thereof,  or 
creates  any  charge  thereon  which  would  under  this  or  any  other 
Act  be  void  as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt : 
(d.)  If  with  intent  to  defeat  or  delay  his  creditors  he  does  any  of  the 
following  things,  namely,  departs  out  of  England,  or  being 
out  of  England  remains  out  of  England,  or  departs  from  his 
dwelling-house,  or  otherwise  absents  himself,  or  begins  to  keep 
house  : 
(e.)  If  execution  issued  against  him  has  been  levied  by  seizure  and 
sale  of  his  goods  under  process  in  an  action  in  any  com-t,  or 
in  any  civil  proceeding  in  the  High  Court  (t)  : 

(r)  Ex  parte  Blain,  12  Ch.  D.  522,  (t)  Purchasers    from    the    sheriff 

and  see  infra.  are  protected  by  §  46  (3). 

(s)  Ibid. 

ing  the  suit  be  re-examined  upon  motion  or  petition  in  the  same  suit.  San- 
dusky V.  First  Nat.  Bank  of  IniHanapolis,  2-']  Wall.  289,  23  L.  ed.  155. 

Tlie  only  remedy  under  the  act  of  18(57  for  error  in  adjudication  in  bank- 
ruptcy is  under  tlie  supervisory  jurisdiction  of  tlie  Circuit  Court,  where  action 
is  final,  and  not  subject  to  review  in  tlie  Supreme  Court.  Cleveland  Ins.  Co. 
r.  Globe  Ins.  Co.,  98  U.  S.  366,  25  L.  ed.  201 ;  Hull  v.  Allen,  12  Wall.  452,  20 
L.  ed.  458  ;  Mead  v.  Thompson,  15  Wall.  635,  21  L.  ed.  242;  Coit  v.  Kobinson, 
19  Wall.  274,  22  L.  ed.  152;  Hill  r.  Thompson,  94  U.  S.  322,  24  L.  ed.  193; 
Conro  r.  Crane,  94  U.  S.  441,  24  L.  ed.  145;  Graham  v.  Boston,  Hartford  & 
Erie  Pv.  R.  Co.,  118  U.  S.  661,  30  L.  ed.  196. 

But  final  judgments  and  decrees  in  writs  between  assignees  in  bankruptcy 
and  adverse  claimants,  if  sufficient  in  amount,  may  be  carried  to  the  Supreme 
Court.  Coit  f.  Robinson,  supra  ;  Sandusky  r.  First  Nat.  Bank  of  Indianapolis, 
23  Wall.  289,  23  L.  ed.  155,  and  in  other  cases  where  the  pleadings  are  appro- 
priate an  appeal  lies.  Marshall  v.  Knox,  16  Wall.  551,  21  L.  ed.  481 ;  Milner 
>•.  Meek,  95  U.  S.  252,  24  L.  ed.  444;  Long  r.  Bullard,  117  U.  S.  617,  29  L. 
ed.  1004. 
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(/.)  If  lio  files  in  the  Conrt  a  declaration  of  his  inability  to  pay  his 
<li-l)ts  or  presents  a  hankniptcy  ]«'titiun  against  himself: 

((/.)  If  a  creditor  has  obtained  a  final  jud^nient  against  him  for  any 
amount,  and  execution  thereon  not  having  been  stayed  (u), 
has  serA'ed  on  liim  in  England,  or,  by  leave  of  the  Court,  else- 
where, a  bankruptcy  notice  under  this  Act,  requiring  him  to 
pay  the  judgment  debt  in  accordance  with  the  terms  of  the 
judgment,  or  to  secure  or  compound  for  it  to  the  satisfaction 
of  tlie  creditor  or  the  Court,  and  he  does  not,  within  seven 
days  after  service  of  the  notice,  in  case  the  service  is  effected 
in  England,  and  in  case  the  service  is  effected  elsewhere,  then 
within  the  time  limited  in  that  behalf  by  the  order  giving 
leave  to  effect  the  service,  either  comply  with  the  requirements 
of  the  notice,  or  satisfy  the  Court  that  he  has  a  counterclaim 
set  off  or  cross  demand  which  equals  or  exceeds  the  amount 
of  the  judgment  debt,  and  which  he  could  not  set  up  in  the 
action  in  which  the  judgment  was  obtained  (x)  : 

(A.)  If  the  debtor  gives  notice  to  any  of  his  creditors  that  he  has  sus- 
pended, or  that  he  is  about  to  suspend,  payment  of  his  debts. 
(2.;  A  bankruptcy  notice  under  this  Act  shall  be  in  the  prescribed 
form,  and  sliall  state  the  consequences  of  non-compliance  therewith,  and 
shall  be  served  in  the  i>rescribed  manner  (?/). 

Almost  all  the  foregoing  acts  of   bankruptcy  have   been 
made  the  subject  of  discussion  and  judicial  decision. 
In  this  place,  *  however,  it  is  only  proposed  to  notice   [*G27] 
those  which  relate  to  fraudulent  transfers  of  property. 

Fraudulent  conveyances,  &c.  —  A  transfer  of  property  is  not 
an  act  of  bankruptcy,  unless  it  is  intended  to  pass  the  owner- 
ship in  the  thing  transferred ;  a  mere  removal  of  propert}-  is 
not  an  act  of  bankruptcy  (z). 

Notwithstanding  the  omission  from  clause  (6)  of  §  4  of  the 
words  "with  intent  to  defeat  or  delay  his  creditors,"  tlie 
fraud  referred  to  is  a  fraud  upon  creditors,  and  not  upon 
other   persons  (a) ;    and   such   fraud    must    be-    proved  as   a 

(«)  See  Re  Ide,  17  Q.  B.  D.  755,  ner  and  his  co-partner,  against  whom 

judgment  against  the  firm  is   not   a  a  rcci'iving  order  had  been  made,  was 

judgment   against   a    member    until  held  good.     A   valid  notice  may  be 

execution  against  liim  can  be  issued  ;  given  by  tlio  liquidator  of  a  company 

see  Jud.  Kules,  1883,  Ord.  XLII.  r.  10.  being   wound   up,  Ex  parte    Winter- 

An  interpleader  order  tliat  the  sheriff  bottom,  18  Q.  B.  D.  446. 
withdraw  is  a   stay,  Ex  parte  Ford,  (//)  See  Bank  Rules,  1886,  Appx. 

18  Q.  B.  D.  370.    A  judgment  against  form  6. 

a   married    woman's    separate   estate  (z)  Isitt   r.  Boeston.  L.  K.  4    Kx. 

is  not  witliin  §  4   (/;)  ;   see  E.r  parte  150. 
Coulson,  20  Q.  B.  D.  240.  (a)  Re  Wood,  7  Ch.  302 ;  ^'.r  parte 

(.r)  In  Ex  parte  Owen,  13  Q.  B.  D.  CoIku,  ib.  20. 
113,  a  notice  given  by  a  solvent  part- 
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matter  of  fact.^  But  it  seems  to  be  settled  that  where  a  per- 
son without  any  actual  fraud  conveys  all  his  property  to 
secure  a  past  debt,  he  commits  an  act  of  bankruptcy  (^0-  As 
the  necessar}'  consequence  of  such  a  conveyance  is  to  defeat 
or  delay  creditors,  it  is  said  that  an  intent  to  defeat  or  delay 
them  must  be  inferred ;  and  that  such  a  conveyance  must  be 
fraudulent,  or  must  at  all  events  be  treated  as  if  it  were 
fraudulent.  This  reasoning  is  not  altogether  satisfactory  (c). 
It  is,  however,  probably  safe  to  say  that  under  the  present 
law,  as  under  the  previous  statutes,  a  conveyance  or  assign- 
ment by  a  debtor  of  all,  or  substantially  all  ((^),  his  property, 
either  in  satisfaction  of  (e),  or  as  a  security  for  (/)  a  debt 
previously  contracted,  is  an  act  of  bankruptcy,  unless  made 
pursuant  to  an  agreement  entered  into  when  the  debt  was 

contracted  ((/)  ;  although  the  conveyance  or  assign- 
[*628]  ment  *  is  made  bond  fide  and  under  pressure  from  the 

creditor  (/<) ;    and   although   the    creditor   does   not 

(i)  Ibid.  (/)  Ex  parte   Payne,    11    Ch.   D. 

(c)  See  Ex  parte  Mercer,  17  Q.  B.  539,    where   there    was    forbearance ; 

D.    290,   where    Freeman    v.  Pope,  5  Re  Wood,  7  Ch.  302  ;  Ex  parte  Cohen, 

Ch.  538,  is  observed  upon.  ib.  20;    Ex  parte    Hawker,    ib.    214; 

{(1)  Be  Wood,  7  Ch.  302  ;  Ex  parte  Lindon  v.  Sharp,  6  Man.  &  Gr.  895; 

Hawker,   ib.   214;    Ex  parte    Cohen,  Oriental    Banking    Co.   v.    Coleman, 

ib.  20;  Ex  parte  Foxley,  3  Ch.  515;  3  Gift.  11;  Turner  v.  Hardcastle,  11 

Ex  parte  Bailey,  3   De   G.  M.  &  G.  C.  B.  N.  S.  683. 

534;  Ex  parte  Bland,  6  ib.  757:  (^r)  £'x  par^e  Izard,  9  Ch.  271.  If 
Stanger  v.  ^Vilkins,  19  Beav.  626.  the  agreement  is  not  to  take  effect 
Compare  Smith  v.  Timms,  1  H  &  C.  until  the  debtor  gets  into  difficulties, 
849,  where  it  was  held  that  a  bond  the  agreement  will  not  protect  the 
Jide  assignment  by  a  trader  of  all  transaction,  see  Ex  parte  Fisher,  7 
his  property,  with  a  small  but  not  a  Ch.  636;  Ex  parte  Burton,  13  Ch.  D. 
colourable  exception,  was  not  an  act  102 ;  Ex  parte  Kilner,  ib.  245 ;  Ex 
of  bankruptcy.  See,  also.  Young  v.  parte  Bolland,  8  ib.  230. 
Waud,  8  Ex.  221,  where  the  assign-  (li)  Re  Wood,  7  Ch.  302;  Jones  v. 
ment  was  upheld,  though,  if  enforced,  Harber,  L.  R.  6  Q.  B.  77  ;  Wood- 
it  would  have  stopped  the  assignor's  house  ?'.  Murray,  L.  R.  4  Q.  B.  27 ; 
trade.  Newton    v.    Chantler,    7    East,    1-38; 

(e)  Siebert  ;;.  Spooner,  1  M.  &  VV.  Smith  v.  Cannan,  2  E.  &  B.  35;  Leake 

714.  V.  Young,  5  ib.  955 ;  Stanger  ?•.  Wil- 

kins,  19  Beav.  626. 

1  A  member  of  a  firm  which  has  assigned  a  claim  due  it  from  a  third  per- 
son is  not  permitted  to  show  that  the  assignment  was  fraudulent  as  against 
the  creditors,  where  the  assignment  was  not  within  the  prohibition  of  tlie 
Bankrupt  Law,  and  he  was  a  party  to  it.  Crawford  v.  llalsey,  124  U.  S.  648, 
31  L.  ed.  .572. 

A  purchaser  of  a  claim  from  an  assignee  in  bankruptcy  has  only  the  rights 
of  such  assignee.     Id. 

Where  a  claim  was  assigned  more  than  two  months  l)efore  bankruptcy 
proceedings  against  the  owner  of  it,  the  assignee  in  bankrujjtcy  has  no  interest 
in  it,  and  is  not  a  necessary  party  to  the  submission  to  arbitration.     Id. 
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know  tliat  he  is  tiikiii^'  ;ill  liis  debtoi's  property  (<').  A  con- 
veyance or  a.ssi<jnnicnt  of  part  only  of  a  (lcl)tor\s  property  is 
also  an  act  of  bankruptcy  if  it  is  void  under  §  48  as  amount- 
ing to  a  fraudulent  })reference  (A-).  That  section  is  as  fol- 
lows :  — 

Avoidance  of  preferences  in  certain  cases.  —  §  4S.  (1.)  Every 
conveyance  or  tran.sfer  of  property,  or  charge  thereon  made,  every  pay- 
ment made,  every  obligation  incurred,  and  every  judicial  proceeding  taken 
or  suffered  by  any  peison  unable  to  i)ay  his  debts  as  tliey  become  due 
from  liis  own  money  in  favour  of  any  creditor,  or  any  person  in  trust  for 
any  creditor,  with  a  view  of  giving  such  creditor  a  preference  over  the 
other  creditors  shall,  if  the  person  making,  taking,  paying,  or  suttering 
the  same  is  adjudged  bankrupt  on  a  bankruptcy  petition  presented  within 
three  months  after  the  date  of  making,  taking,  paying,  or  suftei-uig  the 
same,  be  deemed  fraudulent  and  void  as  against  the  trustee  in  the  l.>ank- 
ruptcy  (Z).i 

(2.)  This  section  shall  not  affect  tlie  rights  of  any  person  making  title 
in  good  faith  and  for  valuable  consideration  through  or  under  a  creditor 
of  the  bankrupt. 

This  section  does  not  avoid  as  a  fraudulent  preference  a 
conveyance  or  transfer  of  property  unless  three  things  con- 
cur, viz.:  — 1.  The  conveyance,  &c.,  must  be  made  by  a  per- 
son unable  to  pay  his  debts  as  they  become  due ;  2d.  It 
must  be  made  with  a  view  of  giving  a  creditor  a  preference 
over  others ;  3dly.  It  must  be  made  within  three  montlis  of 
the  bankruptcy  petition.  As  regards  the  second  requisite,  a 
conveyance,  &c.,  made  spontaneously  by  the  debtor  and 
without  any  demand  or  pressure  from  the  creditor,  or  even 

(/')  Smith  ?•.  Cannan,  2  E.  &  B.  25.  tration  by  the  Court  in  Bankruptey 

(A-)  See  §  4  (c),  wliich  settles  the  of  tiie  estate  of  a  deceased  insolvent 

point  raised  in  Ex  parte  Ilalliday,  8  under   §   125  of    that  act;    Ex  parte 

Ch.  283,  and  Ex  parte  Norton,  l(i  Kq.  Offieiiil   Ueceiver,  Re  Gould,  10  Q.  B. 

397.  D.  1)2.     Still  less  does  §  47  apply  to 

(/)  N.B.  —  The    section    does    not  ordinary  administration  actions  in  the 

enable   other   persons    to    invalidate  High    Court.      The   Judicature    Act, 

such  transactions,  Wilmott  r.  London  1875,    §    10,    does    not    render   it    so 

Celluloid  Co.,  31   Ch.  D.  425,  and  34  applicable.     Similar  observations  ap- 

ib.  147;  Ex  parte  Cooper,  10  Cii.  510.  ply  to  the  group  of  sections  43-48  of 

Section    47   of   the  Bankruptcy  Act,  the  Bankruptey  Act,  1883.     See  the 

1883,  does  not  apply  to  the  adminis-  judgments  in  the  same  case. 

'  On  a  transfer  by  one  partner  of  all  his  interest  to  the  other,  within  three 
months  of  compulsory  insolvency  of  the  firm  and  of  the  transferee,  it  was 
held  that  the  assignee  in  insolvency  of  the  firm  took  the  partnership  effects, 
and  not  the  assignee  of  the  transferee.  In  re  Caton,  2(t  Out.  C.  P.  308. 
See  Crami)ton  r.  Jerkowski.  2  Fed.  Rep.  489;  Re  Johnson,  2  Lowell,  129;  Re 
Walker,  G  Ont.  App.  169;  Marsh  v.  Bennett,  5  McLean,  117. 
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ill  M-illing  eompliunce  with  such  a  demand,  is  deemed 
[*629]   to  he  made  with  a  view  of  giving  a  *  preference  (»0i 

unless  the  evidence  shows  that  it  was  made  with 
some  other  view  (n).  And  even  if  there  is  pressure  a  con- 
ve3''ance  or  payment  to  a  chxss  of  creditors,  or  to  a  trustee 
for  them,  is  within  the  section  (o). 

Sales,  &c.,  for  present  consideration.  —  Oil  the  other  hand,  a 
sale  or  mortgage  by  a  debtor  of  all  his  property  for  a  present 
advance,  made  bond  fide  to  enable  him  to  carry  on  his  busi- 
ness, is  not  an  act  of  bankruptcy  (;.))  ;  although  the  pur- 
chaser may  be  a  creditor  and  may  only  pay  the  difference 
between  the  purchase-money  and  what  is  owing  to  him  (</). 
So  the  bo7id  fide  giving  security  for  present  or  future  ad- 
vances agreed  to  be  made  (r),  or  for  any  other  advantage, 
e.g.,  an  agreement  to  give  time  («),  is  not  an  act  of  l)ank- 
ruptcy,  although  the  security  may  comprise  all  the  borrower's 

property  (t},  and  cover  an  antecedent  debt  {u}. 
[*6o0]   Still  less  does  *a  person  commit  an  act  of  l)ank- 


(m)  See  on  this  section  Ex  parte 
Griffitli,  23  Cli.  D.  G!);  Ex  parte  Hill, 
ib.  695 ;  Ex  parte  Pearson,  8  Ch.  667  ; 
Ex  parte  Topham,  ib.  614  ;  Ex  parte 
Bolland,  7  Ch.  24  ;  Ex  parte  Tempest, 
6  Ch.  70,  affirming  Ex  parte  Craven, 
10  Eq.  648,  as  to  the  distinction  be- 
tween acts  which  are  voidable  on  the 
ground  of  fraudulent  preference,  and 
acts  which  are  avoided  by  reason  of 
the  relation  back  of  the  trustee's 
title.  Marks  v.  Feldman,  L.  R.  5  Q. 
B.  275. 

(n)  See  Ex  parte  Taylor,  18  Q.  B. 

D.  295,  where  the  object  was  to 
avoid  a  criminal  prosecution.  See, 
also.  Ex  parte  Mercer,  17  ib  290. 

(o)  Ex  parte  Saffery,  4  Ch.  D.  555, 
affirmed  3  App.  Ca.  213,  sub  nom. 
Tomkins  ;;.  Saffery. 

(/>)  Ex  parte  Reed  and  Steel,  14 
Eq.  580  ;  Baxter  v.  Pritchard,  1  A.  «& 

E.  450  ;  Lee  r.  Hart,  11  E.x.  880,  and 
10  Ex.  555.  In  each  of  thc^e  cases 
the  seller  contemplated  bankruptcy, 
but  the  purchaser  acted  1)()nd  fide. 
See,  as  to  mortgages.  Re  Colomcre,  1 
Ch.  128. 

(q)  Ex  parte  Norton,  16  Eq.  397  ; 
Bell  V.  Simpson,  2  H.  &  N.  410; 
Pennell   v.   Dawson,    18    C.    B.  355; 


Pennell  v.  Reynolds,  11  ib.  N.  S.  709. 
Compare  Graham  v.  Chapman,  12  C. 
B.  85,  where  the  advance  was  itself 
included  in  the  assignments.  This 
case,  however,  cannot  now  be  relied 
upon.  See  the  above  cases,  and 
Lomax  v.  Buxton,  L.  R.  6  C.  P.  107. 

(/•)  Ex  parte  Dunn,  17  Ch.  D.  26 ; 
Ex  parte  Wilkinson,  22  ib.  788. 

(s)  As  in  Philps  v.  Hornstedt,  1 
Ex  D.  62,  affirming  s.  c.  L.  R.  8  Ex. 
26.  Compare  Ex  parte  Wood,  10 
Ch.  D.  313;  Woodhouse  v.  Murray, 
L.  R.  4  Q.  B.  27. 

(0  Hutton  V.  Crutwell,  1  E.  &  B. 
15;  Bittlestone  r.  Cooke,  6  E.  &  B. 
296;  Harris  r.  Rickctt,  4  H.  &  N.  1. 
But  see  Ex  parte  Sparrow,  2  De  G.  M. 
&  G.  907.  A  bona  fide  mortgage  of  part 
of  a  trader's  property  is  clearly  not 
an  act  of  bankruptcy,  see  Mather  r. 
Eraser,  2  K.  &  J.  536. 

(u)  Ex  parte  Izard,  9  Ch.  271 ; 
Ex  parte  Hodgkin,  20  Eq.  746  ;  Allen 
r.  Bonnett,  5  Ch.  577  ;  Pennell  r. 
Reynolds,  11  C.  B.  N.  S.  709  ;  Shrub- 
sole  ?■.  Sussams,  16  ib.  452.  Compare 
Ex  parte  Fisher,  7  Ch.  636,  where  tlie 
present  advance  was  made  to  obtain 
security  for  a  past  debt. 
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ruptcy  by  bond  fide  conveying  or  assigning  part  of  his 
property  in  paynieut  of,  or  security  for,  a  debt  in  respect 
of  which  he  is  lacing  pressed  (x) ;  and  notwithstanding  §  4, 
cl.  1  (a)  it  is  apprehended  that  a  bond  fide  assignment  of  part 
of  his  property  upon  trust  for  sale  and  payment  of  all  his 
debts  is  not  an  act  of  bankruptcy  (y). 

Protected  transactions.  —  In  connection  with  this  subject  it 
is  important  to  o])serve  the  clause  at  the  end  of  §  48,  pro- 
tecting persons  making  title  in  good  faith  and  for  valuable 
consideration  through  a  creditor  of  the  bankrupt  (z),  and 
also  §  49,  which  relates  to  dealings  with  the  bankrupt  him- 
self without  notice  of  any  act  of  l)ankruptcy.  'Jliis  section 
will  be  referred  to  more  at  length  hereafter  (infra^  s.  2). 
This  protecting  clause  applies  to  the  unsolicited  payment  of 
a  debt  if  the  creditor  accepts  payment  bond  fide  in  the  ordi- 
nary course  of  business,  and  in  ignorance  of  any  available  act 
of  bankruptcy  of  his  debtor  (a).  A  fortiori  the  clause  applies 
to  a  return  under  pressure  of  goods  not  paid  for  (6). 

Fraudulent  preference  by  trustees.  —  Moreover,  a  debtor  \\\\o 
is  a  trustee  and  who  gives  to  his  cestui  que  trust,  or  sets  apart 
for  him  that  which  in  equity  is  his,  does  not  commit  an  act 
of  bankruptcy ;  and  although  the  gift  or  setting  apart  may 
have  been  made  in  immediate  contemplation  of  bankruptcy, 
it  cannot  be  deemed  a  fraudulent  preference  {e). 

Effect   of  lapse   of   three   months   after   the   conveyance.  —  In 
order  that  a  conveyance   or  assignment  may  be   an  act  of 
bankruptcy,  it   must  be   made  within   three   months 
before  *the  presentation  of  the  petition  (c/)-^     ^^^^  [*631] 

(x)  Ex  parte  Craven,  10  Eq.  648,  to    others    is   clearly  void,  Ex  parte 

and  under  the  name  Ex  jmrte   Tem-  Saffery,  4  Ch.   I).  555,  and  3  App. 

pest,  G  Ch.  70;     Ex  parte  Bolland,  7  Ca.  213. 
Ch.  24;    Crosby  v.  Crouch,   11  East,  (z)  Ante,  p.  628. 

256;    Young    v.    Waud,    8    Ex.    221;  («)  See  under  the  old  law,  Butclier 

Hale    v.     AUnutt,     18     C.    B.    505;  r.  Stead,  L.  R.  7  H.  L.  829 ;  Zix^wr/e 

Strachan  v.  Barton,  11  Ex.  647,  where  Hodgkin,  20  Eq.  746. 
the  debt  had  not  been  payable.     See,  (h)  Ex  parte  Topham,  8  Ch.  614; 

too.  Belcher  c.  Prittie,   10  Bing.  408;  ^'x/wrte  Blackburn.  1l' Eq.  ."..'^ 
Mannatyne    v.  Leader,    10  Sim.  350;  (r)  See  £'x /)ar/«' Taylor,  18  Q.  B. 

Johnson  v.  Fesenmeyer,  25  Beav.  88,  D.  205;  Ex  parte  Kelly  &  Co.,  11  Ch. 

and  3  De  G.  &  J.  13.  D.  306;    Edwards    >•'  Glyn,   2   E.  & 

,  0/)  Bannatyne   r.  Leader,  10  Sim.  E.  20;  Sinclair  v.  Wilson.   20  Bonv. 

350;  Bcrney  v.  Davison,  1  Brod.  &  B.  324;  Gardner  r.  Kowe,  2  Sim.  &  8tu. 

408 ;  Berney  r.  Vyner,  ib.  482.     But  346. 
an  attempt   to  prefer  some  creditors  (f/)  §  6  (c). 

^  A  partner  who  is  adjudicated  bankrupt  on  the  petition  of  his  co-partner 
is  not  a  voluntary  bankrupt.     So  a  conveyance  by  an  involuntary  bankrupt 

tit" 


*6o'2  BANKRUPTCY.  [IV.  Cu.  4.  S.  1. 

although  more  than  three  months  may  have  ehipsed  since 
an  assignment  was  made,  it  may  be  impeached  for  fraud 
under  the  statute  of  13  Eliz.  c.  5  (e) ;  or  be  invalidated  by 
the  relation  back  of  the  title  of  the  trustees  (/). 

Conveyances,  &c.,  by  partners.  —  The  foregoing  doctrines 
are  of  considerable  importance  to  partners ;  for  even  if  an 
assignment  is  intended  to  be  executed  by  all  the  partners, 
and  it  is  in  fact  executed  by  one  of  them  only,  still  its  exe- 
cution by  that  one  may  be  an  act  of  bankruptcy  on  Ids 
part  (^).  Moreover,  if  all  the  partners  execute  the  deed, 
and  one  of  them  only  becomes  bankrupt,  the  deed  is  avoided 
as  to  all  of  them  (/?).  Again,  if  partners  assign  all  their 
property  to  a  person  who  undertakes  to  pay  their  debts, 
they  thereby  commit  an  act  of  bankruptcy  (i).  So,  if  part- 
ners have  resolved  to  stop  jjayment,  and  they  give  cheques 
to  particular  creditors  with  a  view  to  prefer  them,  that 
amounts  to  a  fraudulent  preference  and  an  act  of  bank- 
ruptcy on  the  part  of  the  firm  (^) ;  unless  the  payments  are 
protected  under  §  49  already  noticed. 

Conveyance  by  one  partner  in  trust  for  creditors  of  firm.  — 
But  a  conveyance  by  one  partner  of  all  his  separate  property 
to  a  trustee,  upon  trust  for  sale  and  payment  of  the  debts  of 
the  firm,  is  not  an  act  of  bankruptcy  if  made  bond  fide  for 
the  purpose  of  relieving  the  firm  from  its  difficulties,  and  of 
enabling  it  to  carry  on  its  business,  and  if  it  is  not  made  for 
the  purpose  of,  and  has  not  in  fact  the  effect  of,  defrauding 
the  separate  creditors  of  the  assignor  (^).  And  it 
[*632]  is  apprehended  *  that  a  conveyance  by  a  firm  of  all 

(e)  See,  as  to  this,  Ex  parte  Chap-  (/)  Under  §  43  of  the  act.     See 

lin,  26  Ch.  D.  319;  Ex  parte  Games,  infra,  §  2. 

12  Ch.   D.   314;  Allen  v.  Bonnett,  5  (g)  See    Bowkcr    v.   Burdekin,   11 

Ch.  577  ;  Marks  v.  Feldman,  L.  R.  5  M.  &  W.  128. 

<i.  B.  275;  Jones  v.  Harher,  L.  R.  6  (A)  See  Ex  parte  Addison,  8  Men. 

Q.  B.  77 ;  Hassell  v.  Simpson,  1  Bro.  &  A.  434. 

C.  C.  99,  better  reported  in  1  Dou<?l.  (i)  Ex  parte  Zwilchenbart,  3  M.  D. 

89,  note,  under  the  name  of  Ilassells  &   1).    671.       See,    too,   Turquand   v. 

v.  Simpson;  Pulling  v.  Tucker,  4  B.  Vanderplank,  10  M.  &  W.  180. 

&  A.  382;    Ex  parte  Sparrow,  2  Do  (k)  Ex  parte  Simpson,  I)e  Gex,  9 ; 

G.  M.  &  G.  907  ;  Er  parte  Taylor,  5  Bevan  v.  Nunn,  9  Binp.  107. 

ih.  392:  Oswald   /•.  Thompson,  2  Ex.  (1)  Abbott  v.  Burbage,  2  Bing.  N. 

215;   Ex  parte  Thomas,  De   G.  612;  C.  444;  and  see  Berney  ?•-  Davidson, 

/:r/;arfe  Jackson,  ib.  609.  1    Brod.    &   B.    408,    and    Berney   v. 

Viner,  ib.  482,  and  tlie  next  note. 

is  good  made  more  than  three  months  before  being  adjudged  bankrupt. 
Metsker  v.  Bonobrake,  108  U.  S.  QQ,  27  L.  ed.  654, 
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its  joint  estate  would  not  be  an  act  of  bankruptcy  if  the 
separate  creditors  of  the  partners  were  not  prejudiced  (w). 
But  a  mortgage  of  joint  estate  in  favour  of  separate  creditors 
will  be  a  fraud  on  the  joint  creditors,  and  therefore  an  act  (jf 
bankruptcy  if  the  joint  estate  is  insolvent  («)  ;  and  a  mort- 
gage by  a  partner  of  his  se[)arate  estate  in  favour  of  joint 
creditors  would,  it  is  apprehended,  be  equally  invalid  if  it 
pi'cjudiced  his  separate;  crcMlitors. 

Conveyances  from  one  partner  to  another. —  An  ordinary 
conveyance  or  assignment  by  one  partner  to  another  is  not 
(with  reference  to  the  present  subject)  distinguishable  from 
any  other  conveyance  or  assignment.  But  as  each  partner 
has  a  lien  on  the  partnership  property  for  what  is  due  from 
the  firm  to  him  as  a  partner,  it  has  been  held  that  a  bond  fide 
assignment  by  one  partner  of  all  his  share  and  interest  in  the 
partnership  assets  to  his  co-partner,  upon  trust,  first,  to  pay 
the  partnership  debts,  secondly,  to  retain  what  is  due  to  him- 
self from  the  firm,  and  thirdly,  to  divide  the  surplus  between 
the  partners,  does  not  constitute  an  act  of  bankruptcy  on  the 
part  of  the  assignor,  although  he  may  have  had  little  other 
property  than  that  comprised  in  the  assignment  (o).  Such 
an  assignment  does  not,  in  fact,  do  more  than  enable  the 
assignee  to  work  out  the  lien  wliicli  he  had  previously  to, 
and  independently  of,  the  assignment,  and  is  not  within  the 
W(nds  of  §  4,  cl.  1  (a).^ 

Rules  as  to  joint  adjudications.  —  In  order  to  sustain  a  joint 
adjudication  against  two  or  more  persons,  it  is  necessary  that 
some  act  of  bankruptcy  shall  have  been  committed  by  each 
of  them  (jo).  But  it  is  not  requisite  that  they  should  all 
have  conmitted  an  act  of  bankruptcy  of  the  same  kind. 
Thus,  it  will  be  sufficient  if  one  has  departed  the  realm  with 
intent  to  defraud  his  creditors,  and  another  has  kept  his 
house  to  avoid  them,  and  a  third  has  lain  in  goal  for  debt, 
and  so  on  (g).     But  if  a  joint   act  of  bankruptcy  is  relied 

(m)  See  as  to  this,  §  4,  cl.  1  (a),  {p)  Beasley  v.  Beasley,  1  Atk.  97 ; 

and  Ex  parte  SatYery,  4  Ch.  D.  555.  Mills    v.   Bennett,    2    M.    &    S.   556 ; 

(n)  Ex  parte  Snowhaii,  7  Ch.  534.  Allen  v.  Hartley,  4  Doug.  20;   Put- 

(o)  See  Payne  c.  Hornby,  25  Beav.  ton   r.  Morrison,   17  Vcs.   ll»;>;  Hogg 

280,  where   the   assi<;nor  was  a  sur-  v.  Bridges,  8  Taunt.  299. 

viving  partner,  and  the  assignee  the  (g)  Watson  on  I'art.  248. 

executor  of  his  deceased  partner. 

1  See  Craniiiton  v.  Jerkowski,  2  Ted.  Rep.  489  ;  Re  Caton,  25  Ont.  C.  P.  308. 
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[*633]  *  upon,  all  the  partners  must  be  proved  to  have 
concurred  in  it  (r). 

Act  of  bankruptcy  committed  by  one  partner  only.  —  An  act 
of  bankruptcy  committed  by  one  partner  will  not  amount  to 
an  act  of  bankruptcy  on  the  part  of  his  co-partners,  unless  it 
can  be  shown  to  have  been,  in  point  of  fact,  their  act  as  well 
as  his.  The  case  of  Mills  v.  Bennett  (s)  is  a  strong  instance 
of  this ;  there  one  of  three  bankers  resided  at  the  bank,  and 
alone  conducted  the  business  of  the  firm,  his  co-partners 
residing  at  a  distance.  The  resident  and  acting  jmrtner  ab- 
sented himself  from  the  bank,  shut  it  up,  and  stopped  pay- 
ment, and  it  was  held  that  this  was  not  sufficient  to  support 
a  joint  adjudication  against  the  three  partners. 

Time  of  comimission  of  the  act  of  bankruptcy.  —  In  order  tO 
support  a  joint  adjudication  against  all  the  members  of  a 
firm,  each  must  have  committed  an  act  of  bankruptcy  during 
the  continuance  of  a  joint  debt  Q'). 

Dormant  partners.  —  A  dormant  partner  may  be  either  in- 
cluded in  an  adjudication  against  the  firm  (m),  or  be  ad- 
judged bankrupt  on  a  petition  against  him  separately  (x'). 
The  same,  it  is  apprehended,  is  true  of  nominal  partners  (^).-^ 


2.    The  jyetitioning  creditor's  debt. 

"Who  may  petition.  —  The  petitioning  credit  or  maybe  an 
ordinary  individual,  or  a  company  empowered  to  sue  and  be 
sued  by  a  public  officer  (z),  or  a  corporation  (a),  e.g.,  a  reg- 
istered company  (6). 

(r)  See  the  cases  in  the  next  note.  against  a  firm  of  two,  one  of  whom 

(s)  2  M.  &  S.  55G.     See,  too,  Ex  was  only  liable  to  third  persons,  in 

parte  Blain,  12  Ch.  D.  522;  Ex  parte  consequence  of  his  having  held  him- 

Mavor,  19  Ves.  548;  Ex  parte  Addi-  self  out  as  a  partner. 

son,  3  De  G.  &  S.  580,  (z)  Bank.    Rules,    188G,   rule  258. 

(t)  See  Ex  parte  Bamford,  15  Ves.  As  to  the  old    law,    see   Guthrie   v. 

449;  ^x /jarte  Dewdney,  ib.  495.  Tisk,   3   B.    &   C.    178.      As    to    the 

(u)  As    in    Ex    parte   Lodge    and  mode    of    describing     him,    see    Ex 

Fendal,  1  Ves.  J.  166.  parte  Torkington,  9  Ch.  298. 

(x)  As    in    Ex  parte   Hamper,    17  (a)  46    &   47    Vict.   c.    52,   §   168, 

Ves.  403.  "  person."     Ex  parte  Collins,  De  Gex, 

(j!)  Ex  parte  Murton,  1  Md.  &  D.  381  ;  Ex  parte  Sneyds,  1  Moll.  201. 

252,  is  an  example  of  an  adjudication  (6)  Re  Calthrop,  3  Ch.  252. 

1  So  a  retired  partner  who  permits  himself  to  be  held  out  as  a  partner  may 
be  adjudicated  at  suit  of  creditors.    Re  Kreuger,  2  Lowell,  66. 

720 


IV.  Cii.  4.  S.  1]  I'lCTITlONINf;    CIlEDITOlf S    DEBT.  *634 

An  unincorporated  corapan}-  may  petition  against  one  of 
its  shareholders  (r.-).     So    the    trustee   of    a   friendly 
society  may  *  petition  against  a  member,  in  respect  [*634] 
of  a  debt  owing  by  the  member  to  the  society  ((/). 

If  a  single  individual  petitions,  the  debt  in  respect  of 
which  he  petitions  must  be  owing  to  him  solely,  and  not  to 
him  and  others  jointly  (e).  When,  however,  a  firm  petitions, 
the  petition  need  only  be  signed  by  one  of  the  partners  (/)• 
If  one  member  of  a  firm  is  bankrupt  his  trustee  should  be  a 
co-petitioner  with  the  solvent  partners  (//). 

Amount  of  petitioning  creditor's  debt.  —  The  amount  o£  the 
debt  due  to  the  petitioning  creditor  or  creditors  must  be  50/. 
at  least  (/<)  ;  and  if  the  debt  is  secured,  the  security  must  be 
given  up,  or  its  value  must  be  estimated  and  deducted,  and 
the  petitioner  must  give  it  up,  if  required,  at  its  estimated 
value  1(0 .  A  debt,  however,  of  50/,  bought  up  for  less  than 
that  !:yim  is  sufficient  in  amount  (A:). 

Nature  of  debt.  —  By  the  Bankruptcy  Act,  1883,  §  6,  cl. 
1  (6),  the  petitioning  creditor's  debt  must  be  a  liquidated 
sum  payable  either  immediately  or  at  some  certain  future 
time. 

A  debt  proved  under  a  former  bankruptcy  will  support  a 
second  adjudication,  the  object  of  which  is  to  impeach  trans- 
actions not  impeachable  under  the  first  (/). 

Circumstances  -w^hich  preclude  a  creditor  from  petitioning.  — 
Even  where  a  person  is  a  creditor  to  a  sufiicient  amount, 
where  his  debt  has  accrued  at  the  proper  time,  and  where 
the  debtor  has  committed  an  act  of  bankruptcy,  there  may 
be  circumstances  which  preclude  the  creditor  from  obtaining 
adjudication  against  his  debtor.  For  example,  the  creditor 
may  be  an  alien  enemy,  as  where,  though  a  British  subject, 
he  is  residing  and  trading  in  an  enemy's  country  without 
license  (w)  ;  or,  the  creditor  may  rely  on  an  act  of  bank- 
ruptcy, to  which  he  has  himself   been  privy,  as  where  the 

(c)  See  Ex  parte  Hall,  Moii.  &  Ch.  (j)  Ex  parte  Owen,   13   Q.   B.   D. 

365.  113. 

{(i)  Hope  V.  Meek,  10  E.x.  829.  (/()  46  &  47  Vict.  c.  62,  §  6  (1,  a). 

(c)  Buokliind  v.  Newsainc,  1  Taunt.  (/)  lb.  §  6  (2). 

477.  (k)  Doe  c.  Inpleby,  14  M.  &  W.  01. 

(/)  46  &  47  Vict.  c.  52,  §  115,  and  (/)  Ex  parte  Wieland,  5  Ch.  480. 

form    10    in    Sched.    to    tlie    Bai.k.  (»«)  McConncll   v.  Hector,  3  Bos. 

Rules,  1886,  and  as  to  the  affidavit  &  P.  113. 
in  support,  see  rules  149  to  151,  and 
form  12. 
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debtor  has  assigned  all  liis  property  in  trust  for  his  creditors, 
and  the  petitioner  is  a  creditor  who  is  bound  by  such 
[*635]  *  assignment  (??) ;  in  such  cases  as  these,  an  adjudi- 
cation at  his  instance  cannot  be  supported. 
Petition  by  one  partner  against  another.  —  A  partner  who  is 
a  creditor  of  his  co-partner,  may  petition  for,  and  obtain  a 
receiving  order  against  his  co-partner  (o).  This  is  clear, 
from  many  cases,  of  which  Ex  jynrts  Notley  (|))  may  be  taken 
as  a  type.  There  the  petitioning  creditor  had  lent  the  bank- 
rupt a  sum  of  money  upon  the  terms  of  receiving  interest  at 
5/.  per  cent,  and  a  share  in  the  net  profits  of  the  bankrupt's 
business,  so  long  as  the  principal  remained  unpaid ;  repay- 
ment of  the  principal  and  interest  was  secured  by  a  bond 
and  a  judgment.  The  principal  so  lent,  together  with  some 
arrears  of  interest  thereon,  constituted  the  petitioning  credi- 
tor's debt,  and  it  was  held  sufficient ;  for  although  tHe  bor- 
rower and  the  lender  were  liable  to  strangers  as  if  they  were 
partners,  the  debt  in  question  had  nothing  to  do  with  the 
partnership  accounts,  and  might  have  been  recovered  by 
action  at  law.  Again,  in  Ex  parte  Richardson  (^),  two 
brothers,  Henry  and  William,  had  been  partners,  and  had 
dissolved  partnership.  On  the  dissolution,  the  accounts  were 
taken,  and  the  firm  was  found  debtor  to  William  in  1000?. 
and  upwards.  Henry  continued  the  business,  without  pay- 
ing off  what  was  due  to  his  brother,  and  borrowed  from  him 
from  time  to  time  other  monies,  which  were  placed  to 
William'' 8  credit  in  his  account  with  the  late  firm.  William 
petitioned  for  an  adjudication  against  Henry,  and  was  held 
to  have  a  sufficient  debt  (r). 

But,  in  order  that  a  debt  may  be  sufficient  to  support 
a  petition  for  a  receiving  order,  the  debt  must  be  one  to 
which  there  is  no  equitable  defence.  This  was  so  under  the 
previous  statutes,  as  is  shown  by  Ex  parte  Gray  (s),  where 
the    petitioner   was   not   the   creditor   partner   himself,  but 


(n)  Ex  parte.  Payne,  De  Gex,  534.  (r)  In  this  case  there  was  a  suffi- 

(o)  See,  in  adilition  to  the  cases  cient  debt  irrespectively  of  the  bal- 
noticed  in  the  text,  Windham  v.  Pat-  ance  found  due  to  [Villiam  on  the 
erson,  2  Rose,  40G ;  Ex  parte  Nokes,  dissolution,  but  the  brothers  treated 
and  Ex  parte  Maberley,  1  Mont,  on  the  loans  made  sul)sequently  as  if 
Part.,  note  N.,  p.  02.  made  to  the  late  firm. 

(p)  1  Mon.  &  Ayr.  4G.  (s)  2  Mon.  &  A.  283.     See,  also, 

(7)  3  D.  &  Ch.  244.  Ex  parte   Page,   1    Gl.  &   Jam.  100; 

Hope  V.  Meek,  10  Ex.  842. 
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his  trustee.  '  Hodges  *  and  Gray  were  pailiiers.  [*(J3G] 
Hoilges  had  broufrht  in  1000/.  as  his  share  of  the 
partnersliip  capital,  and  had  lent  Grray  1000/.,  which  he 
brought  in  as  his  sliaie.  Gr(xy  had  covenanted  with  Ilodyea 
to  repay  him  this  sum  with  interest;  and,  as  a  further  secu- 
rity. Gray  had  executed  a  mortgage  to  a  trustee  for  Hodyes^ 
and  had  covenanted  with  tlie  trustee  to  pay  him  the  same 
sum,  with  interest.  Hodyea  liad  filed  a  l>ill  for  a  dissolu- 
tion of  partnership,  and  for  an  account.  His  trustee  then 
petitioned  for,  and  obtained  an  adjudication  of  bankruptcy 
against  Gray ;  but  the  adjudication  was  annulled,  on  the 
ground  that  Hodges,  having  filed  a  bill  for  an  account,  would 
not  have  been  allowed  to  sue  for  the  1000/.  at  law,  and  that 
his  trustee  was  in  no  better  position  than  himself. 

Improper  petitions  by  one  partner  against  his  co-partner.  — 
In  connection  with  this  sul)jcct,  it  may  be  observed  that 
under  the  older  statutes,  although  one  partner  might  have 
obtained  an  adjudication  of  bankruptcy  against  his  co-part- 
ne)-,  still,  if  it  ap})earc(l  that  the  real  object  of  the  petitioner 
was  to  dissolve  the  partnership,  and  that  an  adjudication  of 
bankruptcy  was  not  required  for  any  other  purpose,  the 
adjudication  would  be  annulled  (/').  So  it  would  if  it  had 
been  obtained  on  the  petition  of  a  creditor  acting  at  the 
instigation  of  one  of  the  partners  ;  and  whether  the  adjudi- 
cation was  against  the  whole  firm,  or  one  only  of  its  mem- 
bers, was  immaterial  (u)}  It  is  apprehended  that  under  the 
Bankruptcy  Act,  1883,  the  Coui-t  will  also  dismiss  a  petition 
or  annul  a  receiving  order  on  similar  grounds  (.r). 

(/)  Ex  parte  Christie,  Mont.  &  Bl.  supersede  the  commission,  not  being 

314;  Ex  parte  Browne,  1  Hose,  151;  satisfieil  that    it    had    been    obtained 

Ex  parte  Johnson,  2  M.  D.  &  D.  G78 ;  with  an  improper  object.     See,  also. 

Ex  parte  Phipps,  3  ib.  505.     But  see  Ex  parte  Upfili,  1  Cii.  439. 
Ex  parte  Upfili,  1  Ch.  43!).  (jr)  See  Ex  parte  Griffin,  12  Ch.  D. 

(h)  See    in    addition   to  the  cases  480;    Ex  parte    Harper,   20    ib.  (585. 

just   cited,    Ex  parte    Hall,  3   Deac.  As  to  annullinii  on  equitable  grounds, 

405;  Ex  parte  Bourne,  2  Gl.  &  J.  137;  see  Ex  parte  Cla.xton,  7  Ch.  532;  and 

Ex  parte  Hurcourt,  2  Rose,  214,  215;  as  to  injunctions  to  restrain  proceed- 

Ex  parte  Gallimore,   ib.  434.     In  Ex  ings    in    bankruptcy,  see   Atwood    r. 

parte   Nash,    12   Jur.    494,   Ex  parte  Banks,  2  Beav.  192 ;  Perry  c.  Walker, 

Parkes,   3    Deac.    31,    and    Ex   parte  1  Y.  &  C.  C.  672  ;  Pirn  v.  Wilson,  2 

Wilhran,  alias  AVilbeam,  5  Madd.  1,  Ph.  653. 
and  Buck,  459,  the  Court  refused  to 

1  Amsinck  r.  Bean,  12  Wall.  395,  22  L,  ed.  801,  Clitlord,  J.  ;  Renton  r. 
Chaplain,  9  N.  J.  Eq.  62;  Re  Hamlin,  8  Biss.  122;  Metsker  v.  Bonebrake, 
108  U.  J.  66,  27  L.  ed.  654. 
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[*637]        *  3.    Of  joint  and  separate  adjudications. 

Joint  debt  will  support  a  separate  adjudication.  —  A  debt 
owing  by  one  partner  only  will  not  support  a  joint  adjudica- 
tion against  him  and  his  co-partners  (3/)  ;  but,  a  debt  owing 
by  all  the  partners  of  a  firm  is  sufficient  to  support  an 
adjudication  against  any  one  or  more  of  them  (z) ;  and 
probably,  a  debt  owing  by  several  persons  jointly  will  sup- 
port an  adjudication  against  any  one  or  more  of  them, 
although  they  may  not  be  all  the  members  of  a  firm,  or 
indeed  partners  at  all  (a). 

Where  a  receiving  order  is  made  against  a  firm,  the  joint 
and  separate  creditors  are  collectively  convened  to  the  first 
meeting  of  creditors  (h).  The  trustee  appointed  by  the  joint 
creditors  is  the  trustee  of  the  separate  estates  (e).  If  two  or 
more  members  of  a  firm  constitute  a  separate  and  independent 
firm,  the  creditors  of  such  firm  are  deemed  to  be  a  separate 
set  of  creditors,  and  are  on  the  same  footing  as  the  separate 
creditors  of  any  individual  member  of  the  firm  (cZ). 

Partners  who  may  be  adjudicated  bankrupt.  —  Partners  who 
are  dormant  or  who  are  nominal  merely,  may  be  adjudicated 
bankrupt  (e).  But  there  seems  to  be  a  difficulty  in  support- 
ing a  joint  adjudication  against  several  partners,  one  of  whom 
is  dormant  and  is  only  entitled  to  a  share  of  the  profits ;  for 
in  such  a  case  there  is  no  joint  proj^erty  to  administer  (/). 
Where  all  the  partners  save  one  are  dead,  the  survivor  can 
be  made  bankrupt ;  and  although  all  the  joint  property  may 
in  one  sense  be  vested  in  hira  by  survivorship,  a  petition 
filed  against  him  alone  before  his  co-partners  died,  will  not 
be  superseded  in  favour  of  a  petition  filed  against  him  alone 

since  their  death  (.^). 
[*638]       *  Effect  of  death  of  a  partner.  —  Where  a  debtor  by  or 
against  whom  a  bankruptcy  petition  has  been  pre- 

(y)  See  Ex  parte  Clarke,  1  D.  &C.  (c)  lb.  r.  268. 

544.  {(1)  lb.  r.  269. 

(z)  46   &  47    Vict.    c.   62,  §    110.  (e)  See  Ex  parte  Matthews,  3  V. 

See,   as   to   members    of    companies  &    B.    125 ;    Ex    parte    Hamper,    17 

empowered    to    sue    and  be  sued  by  Vcs.  403.     Dormant  partners  man  be 

public   officers,   Davison   v.   Farmer,  omitted,   see    Ex   parte    Benfield,   5 

6  Ex.  242,  overruling  Ex  parte  Wood,  Ves.  424. 
1  M.  D.  &  D.  02.  (./)  See  Ex  parte  Hamper,  17  Ves. 

(o)  See  Ex  parte  Chambers,  2  M.  403. 
&  A.  440.  (g)  Ex  parte  Smith,  5  Ves.  295. 

(6)  Bank.  Rules,  1886,  r.  205. 
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vsented  dies,  the  proceedings  are  continued  as  if  he  were 
alive,  unless  the  Court  otherwise  orders  (/t) ;  and  if,  after 
the  filing  of  a  petition  against  several  persons,  one  of  them 
dies,  an  adjudication  may  be  made  against  the  survivors ;  or 
if  an  adjudication  has  already  been  made  against  them  and 
the  deceased,  it  will  be  amended  (/). 

Cases  of  two  firms  with  common  partners.  —  Where  there 
are  two  distinct  lirms,  aniajor  and  a  miuor  lirm,  a  creditor  of 
the  latter  only  may  obtain  a  joint  adjudication  against  all  the 
persons  avIio  compose  it;  although  their  co-partners  in  the 
major  tirm  cannot  be  included  in  the  same  adjudication  {j). 
If,  however,  the  major  firm  is  adjudicated  bankrupt,  this 
involves  the  bankruptcy  of  the  minor  firm ;  and  its  creditors 
can,  therefore,  obtain  payment  of  their  debts  under  the 
adjudication  against  the  major  firm,  although  they  could  not 
have  procured  such  adjudication  (A;). 

Concurrent  adjudications.  —  Formerly  it  was  the  practice  for 
the  creditor  of  a  firm  of  several  partners  to  take  out  separate 
commissions  against  each  partner,  as  well  as  a  joint  commis- 
sion against  the  whole  firm;  the  object  being  to  distribute 
the  assets  of  the  firm  under  the  joint  commission,  and  the 
separate  assets  of  each  partner  under  the  separate  commis- 
sion issued  against  him  (^).  The  modern  practice,  however, 
is  different,;  for  now,  under  a  joint  adjudication  against  a 
firm,  not  only  are  the  assets  of  the  fii-m  distributed  amongst 
its  joint  creditors,  but  the  separate  assets  of  each  jDartner  are 
also  distributed  amongst  his  own  separate  creditors  (?«). 
Under  a  joint  adjudication,  therefore,  everything  can  be  done 
as  fully  and  effectually  as  under  separate  adjudications 
against  all  the  members ;  and  more  can  be  done 
*than  under  separate  adjudications  against  some  [*630] 
only  of  them.     For  these,  amongst  other  reasons,  a 

(h)  46   &   47    Vict.   c.  52,  §    108.  done   consistently  with   the  doctrine 

This  does  not  apply  to  dulitors  who  that  a  person    once    made   bankrupt 

die  before  tliey  arc  servod,  E.r  parte  cannot,    until    he    lias    obtained    his 

Hill  and  Hymans,  \U  i^.  li.  D.  538.  certificate,  be  made  bankrupt  a-jain  '. 

(0  See  A"x;)arte  Hall,  DeGe.x,  332.  See,  on  this   subject,  1    Mont.  Part. 

ij)  Ex  partf   Chambers,  2  Mont.  notes  K.  &  2  B.  pp.  44  and   100,  of 

&   A.    440,  and    Bernasconi    v.  Fair-  tlie  appondi.x. 
brother,  ib.  441 ;  see  ib.  472.  (m)  The  bankruptcy  of  a  firm  is 

(^•)  ■£'•'•/'"'"''' Worthington,  3  Madd.  in  fact    the  bankruptcy^  of  the  indi- 

26.     See  Bank.  Kules,  188(5,  r.  2G9.  viduals  composing  it;  see  Graham  r. 

(/)  See  Cooke's  Bank.  Law,  13  and  Mulcaster,  4  Bins:.  11"> :  Stoneliouse, 

14,  8th  ed.     Qu.,  how  this  could   be  r.  l)e  Silva,  3  Camp.  399. 
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joint  creditor  seldom  or  never  now  thinks  of  petitioning  for 
separate  adjudications  against  all  the  partners.  If  he  is 
desirous  of  making  them  all  bankrupt,  he  petitions  for  a 
joint  adjudication  against  the  firm  {n'). 

Several  adjudications  against  same  person.  —  It  used  to  be 
considered  that  a  person  who  had  been  once  made  bankrupt 
was  incapable  of  being  made  bankrupt  again  unless  he  had 
obtained  a  certificate  ;  and  that  a  second  adjudication  against 
him  was  utterly  void  (o).  But  the  correctness  of  this  view 
has  been  since  denied ;  and  it  has  been  decided  that  the  trus- 
tees tinder  a  second  adjudication  against  an  uncertificated 
bankrupt  are  entitled  to  recover  property  acquired  by  him 
since  the  first  adjudication  (p}.  It  is,  however,  obvious  that 
inasmuch  as  all  the  property  of  a  bankrupt,  until  he  has 
obtained  his  order  of  discharge,  may  be  acquired  by  his  trus- 
tee for  the  benefit  of  his  creditors,  a  second  adjudication 
against  him  is  generally  of  little,  if  any,  use  if  the  trustee  in 
the  first  bankruptcy  interferes  ((/). 

Joint  adjudication  after  a  separate  one.  —  But  this  observa- 
tion does  not  apply  to  the  case  of  a  partner ;  for  in  general 
it  is  much  more  expeditious,  cheap,  and  otherwise  advan- 
tageous to  wind  up  the  affairs  of  partners  under  a  joint 
adjudication  against  the  firm,  than  under  one  or  more  sepa- 
rate adjudications  against  the  members  thereof  individually. 
Annulling  adjudication.  —  Consequently  joint  are 
[*640]  regarded  *  with  more  favour  than  separate  adjudica- 
tions ;  and  if  a  separate  adjudication  has  been  ob- 
tained against  a  partner,  and  a  joint  adjudication  is  after- 

(n)  In  Ex  parte  Gardner,  1  V.  &  Welsh,    Mont.    280,    where    all    the 

B.  77,  a  creditor  of  a  firm  obtained  cases  on  the   subject  will    be   found 

separate  adjudications  against  all  the  collected.      See,  too,  1    Mont.   Part, 

partners,  but   Lord   Eldon  evidently  note  K.  p.  44,  and  2  B.  p.  100.     If 

disapproved  of  that  course.     But  see  there  are  two  commissions,  and  the 

Er  parte   Duncan,   1   Mon.   1).  &  I),  first  has  never   been    acted    on,   the 

149,    and   Ex  parte    Burdikin,    2    ib.  second  is  valid ;  sec  Warner  v.  Bar- 

187.  bcr,  8  Taunt.  170. 

(o)  Ex  parte  Crew,   16    Ves.  237;  (p)  Ex  parte  Watson,  12  Ch.  1). 

Nelson    v.    Cherrell,    7    Bing.    G03;  .380;     Morgan   v.   Knight,    15    C.    B. 

I'hillips    V.    Hopwood,    1    B.    &    Ad.  N.  S.  669.     See,  also,  Ex  parte  Dew- 

619;   Martin  v.  O'llara,  Cowp.   823;  hurst,  7  Ch.  185. 

Ex  parte  Proudfoot,  1  Atk.  251  ;  Ex  (q)  As  to  the  relative  rights  of  the 

parte  Brown,  and  Ex  parte  Munton,  first  and  second  sets  of  trustees,  see 

1  V.&B.  00;  Till  »'.  Wilson,  7  B.  &C.  Ex   parte   Ford,   1    Ch.   I).  521;    Ex 

690;    Fowler  tJ.  Coster,  10   ib.   427;  parte  Caughey,   4   Ch.  D.    533;    Ex 

and  see   Ex   parte    Chambers,   3  M.  parte  Watson,  12  ib.  380. 
&   A.   294,  and   a   note  to  Ex  parte 
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wards  obtained  against  the  firm  to  which  he  belongs,  the 
Courts  will  give  effect  to  the  latter  adjudication,  and  annul 
the  former,  unless  injustice  will  result  from  so  doing.  Tliis 
course  was  first  adopted  by  Lord  Thurlow  in  Ex  parte  Hard- 
castle  (r),  and  the  advantages  of  a  more  extensive  adjudica- 
tit)n  over  a  less  extensive  one  was  so  great,  that  it  became 
quite  a  matter  of  course  to  annul  separate  adjudications 
against  individual  partners  where  a  valid  joint  adjudication 
against  the  firm  had  ])cen  also  ol)tained  (»).  Hut  if  the  joint 
adjudication  was  invalid,  e.g.,  owing  to  the  insufficiency  of  the 
petitioning  creditor's  debt,  or  of  the  evidence  showing  acts 
of  bankruptcy  by  all  the  persons  included  in  it,  or  if  there 
was  no  joint  estate  worth  mentioning,  a  prior  separate  adjudi- 
cation would  not  be  annulled  (f).  Moreover,  although  as  a 
rule,  a  separate  adjudication  would  be  annulled  in  order  that 
a  subsequent  joint  adjudication  might  be  proceeded  with,  this 
was  only  because,  as  a  rule,  it  was  most  to  the  advantage  of 
creditors  that  this  course  should  be  taken.  The  Courts 
would,  in  their  discretion,  support  whichever  of  several 
adjudications  allowed  most  complete  justice  to  be  done,  and 
annul  all  the  others  (?^) ;  and  instances  are  not  wanting  in 
wliicli  joint  adjudications  have  been  annulled,  and  separate 
adjudications  allowed  to  proceed  (.r).  In  Re  O'Reardon  one 
of  two  partners  was  adjudicated  bankrupt  in  England  and 
the  other  was  adjudicated  bankrupt  in  Ireland ;  both 
were  then  jointly  adjudicated  *  bankrupt  in  Ireland;  [*6-ll] 
most  of  the  joint  creditors,  and  a  considerable  part  of 
the  joint  estate'  Avere  in  England.  The  Court  in  England 
declined  to  order  the  joint  assets  to  be  remitted  to  Ireland 
for  distribution  there  (y). 

(r)  1  Cox,  397.  and    separate    adjudications   respec- 

(s)  Ex  parte  Pcmberton,  1  M.  D.  tively,   see  Ex  parte   Mackenzie,  :iO 

&  D.  190.     The  cases  in  which  joint  Eq.  758. 

commissions  have  been    uplield,  and  (t)  Ex  parte  Roberts,  1  ]\Iadd.  72 ; 

separate   ones    superseded,    are    very  He   Bcale,  2  Dru.   &  War.  5(50 ;    Ex 

numerous.     The  foUowing  are  those  parte  Kennick,  12  Jur.  990. 

most  usually  referred  to:  —  Ex  parte  (h)  Ex   parte  Crew,  10  Ves.  2o7  ; 

Brown,  1  V.  &  B.  00;  Ex  parte'Ti&w-  Ex  parte   Rawson,    1    V.  &   B.  103; 

son,  1   V.  &  B.    100  ;    s.  c.  Ex  parte  Ex  parte  Cridland,  2  Rose,  164. 

Masson,  1  Rose,  159;   Ex  parte  Smith.  (x)  Ex  parte  Rowlandson,  1  Rose, 

1  Gl.  &  J.  250;   Ex  parte  Patchelor.  2  89;  and  see  Ex  /uirte  Cutten,  Buck, 

Rose,  20;  .fi'a- ;)«)/e  Burdikin,  2  M.  D.  08;    Ex  parte  Hamper,  17  Ves.  403. 

&  D.  187  ;  Ex  parte  Digby,  1  Deac.  See,  too,  the  last  note  but  one. 

347.      As    to    consolidatinjj:    the  pro-  (^y)  Re  O'Reardon,  9  Ch.  74. 

ceedings    under    petitions    for   joint 
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Bankruptcy  firms  with  common  partners.  —  Again,  where 
two  linns  having  a  common  partner  were  both  adjndged 
bankrupt,  in  which  case  the  common  partner  was  adjudged 
bankrupt  twice  over,  the  latest  of  the  adjudications  was 
superseded  as  to  him  (2).  It  was  at  one  time  doubted 
whether  this  could  be  done  (a)  ;  but  that  doubt  was  long 
ago  removed,  and  there  is  a  case  in  which  an  unwilling 
jjurchaser  was  compelled  to  take  an  estate,  the  title  to  which 
depended  on  this  very  point  (aa). 

Supporting  one  adjudication  by  proceedings  in  another.  — 
"Where  a  separate  adjudication  had  been  made,  and  a  joint 
adjudication  was  afterwards  petitioned  for,  but  there  was  no 
sufficient  evidence  to  support  it  without  having  recourse  to 
what  had  been  proved  in  the  matter  of  the  separate  adjudica- 
tion, use  was  made  of  w^hat  had  been  so  proved,  and  the 
evidence  given  in  support  of  the  separate  adjudication  was 
ordered  to  be  produced  in  order  that  a  joint  adjudication 
might  be  made  (i).  When  a  separate  adjudication  against 
one  partner  was  annulled  in  favour  of  a  joint  adjudication 
against  him  and  his  co-partners,  it  was  usually  expressly 
declared  in  the  annulling  order  (c)  that  all  sales  under  the 
first  bankruptcy  should  be  confirmed  and  carried  into  execu- 
tion by  the  assignees  under  the  second ;  that  the  proofs  of 
debts  under  the  first  should  be  considered  as  if  they  had  been 
made  under  the  second  (tZ) ;  that  all  creditors  should  be 
admitted  to  prove  under  the  second  bankruptcy ;  that  dis- 
tinct accounts  of  the  joint  and  separate  estates  should  be 
kept :  that  the  assignees  in  the  first  bankruptcy  should 
account  to  those  in  the  second  for  assets  possessed 
[*642]  under  the  fir'st,  and  should  allow  actions  to  *  be 
brought  in  their  names  by  the  assignees  under  the 
second  bankruptcy. 

Costs  of  annulling.  —  The  costs  of  annulling  a  separate,  in 


(s)   Ex   parte   Coleman,    Mon.    &  (c)  See  the  precedents  in  Ex  parte 

McAr.  15;  Ex  parte  Bygrave,  2  Gl.  Mason  or  Rawson,   1  Rose,  428;  Re 

&  Jam.  391.  Colbeck,  Buck,  54;  Ex  parte  Digby, 

(a)   Ex    parte    Burlton,    2    Gl.    &  1  Deac.  347 ;  Ex  parte  Ravenscroft, 

Jam.  344.  4  ib.  172. 

{aa")  Burlton  v.  Wall,  Tam.  113.  (</)  See  Ex  parte  Bateson,  1  M.  D. 

Ih)  Ex  parte  Sliarp,  2  Mon.  D.  &  &  D.  500. 
D.  350;  Ex  parte   Harrison,  2  Gl.  & 
J.  135.     Ex  parte  Burdekin,  1  Deac. 
57,  is,  however,  opposed  to  these. 
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order  to  give  effect  to  a  joint,  adjudication,  were   iisiudlv 
borne  by  the  joint  estate  (e). 

Annulling  after  certificate.  —  The  fact  that  the  bankrupt  had 
obtained  liis  order  of  dischari:^e  under  an  adjudicaticjn  did 
not  prevent  such  adjudicalion  from  ])eini,''  annulled  (/). 

Staying  proceedings  instead  of  annulling.  —  Where,  in  con- 
sequence of  what  had  been  done  under  an  adjudication,  it 
was  inexpedient  to  annul  it,  the  practice  was  not  to  annul, 
but  to  impound  it,  and  to  stay  all  further  proceetlings  under 
it  (//). 

Legality  of  annulling  one  adjudication  to  give  effect  to  an- 
other. —  The  power  to  annul  a  prior  adjudicatitJii,  and  to 
give  effect  to  a  subsequent  one,  was  not  so  clearly  estab- 
lished at  law  as  it  was  in  bankruptcy  and  in  equity  (/i). 
Hence,  an  injunction  to  restrain  the  production  at  law  of 
evidence  to  show  the  existence  of  the  annulled  bankruptcy, 
Avould,  if  necessaiy,  be  granted  (/).  However,  in  one  case 
where  an  action  Avas  brought  by  assignees,  and  a  verdict  was 
obtained  by  them,  Ijut  a  petition  for  superseding  their  com- 
mission was  pending,  the  Court  of  King's  Bench,  on  the  appli- 
cation of  the  defendant,  stayed  execution,  and  ordered  that 
the  amount  recovered  should  be  paid  into  Court  (Ar). 

Modern  practice.  —  It  has  been  considered  desirable  thus  to 
refer  to  the  former  practice,  because,  although  the   Bank- 
ruptcy act,  1883,  does  not  contain  any  express  pro- 
vision for  annulling  or  superseding  *a  separate  in  [*643] 
favour  of   a   joint  adjudication,  circumstances    may 
arise  which  render  such  a  proceeding  desirable ;  and  as  the 


(e)  Ex  parte  Duncan,  1  M.  D.  &  Digby,  1  Deac.  347  ;  Ex  parte  llavens- 

D.  140;  Ex  parte   Burtlikin,  lb.  15G;  croft,  4  Deac.  172;  Ex  part t:  Lister, 

Ex  parte  Sharp,  2  ib.  5ol ;  Ex  parte  3  ib.  51(i. 

Peat,   ib.    788.      See,    too.   Ex    parte  (h)  Butt    v.    Bilke,   4  Price,   241; 

Morris,    10   Jur.  1018,  where   an   in-  and  2  Hose,  171  note,  and  see  Lord 

valid  adjudication  against  three  per-  Eldon's  observations  in  jEJx/)a;7f  Lees, 

sons  was  annulled  to  give  effect  to  a  IG  Ves.  472,  and  in  £'.i;>a;7«' Cridland, 

subsequent  adjudication  against  two  2  Rose,  167;  and  see  1  Mont.  Part, 

of  them.  51  and  52,  notes. 

(/)  ^.r  parte    Cutten,    Buck,   68;  (/)  Ex  parte  Thompson,   1    Rose, 

Ex  parte    Rowlandson,    1    Rose,    89;  585.     The  fact  that  an  adjudication 

Ex  parte    Gillam,    2   Co.x,    193;    Ex  has    been    annulled,    can   now,  it    is 

parte  Poole,  ib.  227.  apprehended,  be  set  up  as  a  defence 

((/)  See  Ex  parte  Tobin,  1  V.  &  B.  without  difticultv. 
308  ;    Ex  parte  Rowlandson,  1  Rose,  {k-)  Hodgkinson  v.  Travers,  1  B.  & 

416;  Re  Colheck,  Buck,  5i;  Ex  parte  C.  257. 
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old  practice  is  preserved,  the  previously  established  rules  on 
this  subject  will  probably  not  be  disregarded  (/). 

Grounds  for  annulling  an  adjudication.  —  Under  the  Bank- 
ruptcy act,  l88o,  an  adjutUcation  may  be  ainiulled  if  the 
Court  is  of  opinion  that  the  debtor  ought  not  to  have  been 
adjudged  bankrupt,  or  if  his  debts  have  been  paid  in  full  (m)  ; 
but  no  other  ground  for  annulling  an  adjudication  is  expressly 
mentioned.  But  the  general  power  to  stay  and  consolidate 
proceedings  is  probably  sufficient  for  most  if  not  all  practical 
purposes  (w). 

The  consequences  of  annulling  an  adjudication  are  stated 
in  §  35  (2)  to  be  as  follows :  — 

Consequences  of  annulling  of  adjudication.  —  §  35.  —  (2.)  Where 
an  adjudication  is  annulled  under  this  section  all  sales  and  dispositions  of 
propei'ty  and  payments  duly  made,  and  all  acts  theretofore  done,  by  the 
official  receiver,  trustee,  or  other  person  acting  under  their  authority,  or 
by  the  Court,  shall  be  valid,  but  the  property  of  the  debtor  who  was 
adjudged  bankrupt  shall  vest  in  such  person  as  the  Court  may  appoint,  or 
in  default  of  any  such  appointment  revert  to  the  debtor  for  all  his  estate 
or  interest  therein  on  such  terms  and  subject  to  such  conditions,  if  any, 
as  the  Court  may  declare  by  order  (o). 

By  the  Bankruptcy  act,  1883,  §  106,  it  is  enacted  that 

Consolidation  of  proceedings.  —  Where  two  or  more  bankruptcy 
petitions  are  presented  against  the  same  debtor  or  against  joint  debtors, 
the  Court  may  consolidate  the  proceedings,  or  any  of  them,  on  such  terms 
as  the  Court  thinks  fit. 

It  is  therefore  to  be  inferred  that,  under  the  present  as 
under   the    old   law,    if   separate   adjudications    are 
[*644]  obtained  *  against  all    the    members  of   a  firm,  the 
separate  adjudications  may  be  consolidated  and  pros- 
ecuted as  if  there  were  a  joint  adjudication  (jt?)  ;  and  if  there 

(/)  See  Bank.  Rules,  1886,  r.  353;  cause    for    which    it    was    annulled. 

Ex  partK   Claxton,    7    Ch.   532,    and  If   annulled    upon    the    ground    that 

infra,  p.  060.  it  ought  never  to   have  been  made, 

(?h)  46  &  47  Vict.  0.  52,  §  35.  then,  speaking  generally,  everything 

(n)  See  §§  106,  109;  and  as  to  done  under  it  was  invalid;  but  if 
annulling  an  adjudication  obtained  annulled  upon  some  other  ground, 
rnalu  fide,  to  dissolve  a  partnership,  then  the  annulment  had  no  retro- 
see  ante,  p.  636.  spective  effect.     See  Smallcombe  r. 

(o)  See,  on  the  corresponding  sec-  Olivier,  13  M.  &  W.  77  ;  and  Buck, 

tion  of  the  Act  of  1809,  AVest  )•.  Baiter,  260,  in  the  note.     Compare  Ex  ])arte 

1  Ex.  D.  44  ;   Bailey  r.  Johnson,  L.  R.  Milner,  19  Ves.  204  ;  Gould  r.  Shoyer, 

7   Ex.    203,    and    6    ib.    209.       Under  6  Bing.  7^8. 

the  old   law  the    effect  of  annulling  (;>)  Re  Gowar,  1  M.  D.  &  D.  1. 

an   adjudication   depenrled   upon  the 
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is  also  a  joint  adjudication,  an  order  ui<iy  be  olitained  consoli- 
dating tliein  all,  and  staying  further  proceedings  under  the 
separate  adjudications  (r/).  So,  if  two  firms  are  separately 
adjudged  bankrupt,  the  two  adjudications  will  be  consolidated 
and  prosecuted  as  one,  if  so  to  do  will  be  for  the  benefit  of 
the  creditors  of  both  firms  (/•). 

By  the  Banki-uptcy  act,  1883,  it  is  also  enacted  by  §  112 
that 

Property  of  partners  to  be  vested  in  same  trustee.  —  §  112.  Where 
a  receiving  order  has  been  made  on  a  bankruptcy  petition  against  or  by 
one  member  of  a  partnership,  any  other  bankruptcy  petition  against  or 
by  a  member'of  the  same  partnership  shall  be  filed  in  or  transferred  to 
the  Court  in  which  the  first-mentioned  petition  is  in  course  of  prosecu- 
tion, and,  unless  the  Court  otherwise  directs,  the  same  trustee  or  receiver 
shall  be  appointed  as  may  have  been  appointed  in  res[)ect  of  the  property 
of  the  first-mentioned  member  of  the  partnership,  and  tlie  Court  may  give 
such  directions  for  consolidating  the  proceedings  under  the  petitions  as  it 
thinks  just. 

Under  this  section  it  would  probably  be  held,  as  it  was 
under  the  older  law,  that  if  there  is  a  separate  adjudication 
against  one  partner,  and  a  joint  adjudication  against  his  co- 
partners, either  with  liim  or  without  him,  the  joint  adjudica- 
tion will  be  ordered  to  be  prosecuted  with  the  separate 
adjudication  (s). 

4.    Choice  of  trustee. 

Separate  creditors  cannot  vote  in  the  choice  of  a  trustee 
under  a  joint  adjudication  (t) ;    but   joint   creditors 
are    entitled   *to    vote    in   the   choice   of   a  trustee  [*645] 
under  a  separate  adjudication  («). 

(q)  Ex  parte  Lister,   Mon.  &  Ch.  (^  Ex    parte    Parr,    18    Ves.   65; 

260;    Ex  parte    Mackenzie,    20    Eq.  Ex  parte   Jepson,    19  Ves.   224;   Ex 

758.  parte    Iliuner,    1    Rose,   321.      These 

(r)  See  in   Harris   v.  Farwell,   13  cases  were  all   decided   long  before 

Beav.  403  ;   Ex  parte  Grylls,  12  Jur.  the  passing  of  the  present  Bankrupt 

171,  a  firm    trading   in    one    district  act,   but    tliey    are    generally    muler- 

was  adjudicated  bankrupt  in  another  stood  to  be   in  accordance  with   the 

where    one    of    tiie  partners  resided.  present  state  of  the  law. 

The  proceedings  were  removed  from  (»)  40  &  47  Vict.  c.  52,  Sched.  1, 

the  latter  to  the  former  district.  §  13.     A   firm   may   vote  by   any  of 

(.s)  See  £^.r/<aWc  Mackenzie,  20  Ex.  its  members,  4(5  &  47   Vict.  c.  62,  § 

758;  Ex  parte  Green,  3  De  G.  &  J.  148.      A    corporation    votes    by    an 

50;    Ex    parte    Haines,    ib.    58;    Re  officer  appointed   under  its  common 

Simmons,  2   M.   D.  &  D.  603.     See,  seal,    ib.      Companies  empowered  to 

also,  the  last  note.  sue  by  public  officers  vote   by  them 
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Effect  of  annulling  adjudication.  —  If  a  separate  is  annulled 
in  favour  of  a  joint  adjudication,  the  separate  creditors  lose 
their  right  to  vote  in  the  choice  of  a  trustee ;  but  this  has 
been  decided  not  to  be  a  sufficient  reason  for  pi-eserving  the 
first  adjudication  (j). 

Upon  a  joint  adjudication  against  a  firm  the  trustee  ap- 
pointed by  the  joint  creditors  is  the  trustee  of  the  separate 
estates.  But  each  set  of  separate  creditors  may  appoint  its 
own  committee  of  inspection;  in  default  of  such  apj)oint- 
ment  the  committee  (if  any)  appointed  by  the  joint  creditors 
is  deemed  to  be  appointed  by  the  separate  creditors  also.  See 
Bank.  Rules,  1886,  r.  268. 

Appointment  of  inspectors  to  protect  the  separate  creditors. 
—  Under  the  old  practice,  where  there  was  a  joint  adjudica- 
tion, and  assignees  had  been  chosen  by  the  joint  credi- 
tors (^),  and  the  se})arate  creditors  of  one  of  the  bankrupts 
could  show  that  their  interests  required  it,  they  were  allowed 
to  appoint  an  inspector  of  the  separate  estate  of  the  bfinkrupt 
in  question ;  and  the  inspector  appointed  was  empowered  to 
collect,  and  get  iii,  such  separate  estate,  and  to  use  the  names 
of  the  assignees  for  that  purpose,  indemnifying  them  against 
the  costs  of  proceedings  taken  in  their  names ;  he  was  also 
directed  to  pay  what  he  received  into  such  bank  as  the  sepa- 
rate creditors  might  select ;  and  was  authorised  to  inspect, 
and  take  copies  of,  all  books  and  documents  in  the  possession 
of  the  assignees,  and  relating  to  the  separate  es- 
[*646]  tate  (z).  The  costs  of  obtaining  an  *  order  for  liber- 
ty to  choose  an  inspector,  and  also  the  costs,  charges, 
and  expenses,  properly  incurred  by  him  in  the  execution  of 
his  duties,  were  borne  by  the  estate  to  protect  which  he  was 
appointed  (a).     A  similar  course  was  pursued  where  there 

or  by  attorneys  appointed  by  them,  liberty  to  appoint  an  inspector  would 

see    Bank.   Rules,    1886,   r.  245,  and  not  be  refused  .simply  because  there 

forms,  and  r.  258  ;  Ex  parte  Ackroyd,  was   no    imputation    against   the    as- 

1  M.  D.  &  D.  555;  and  the  appoint-  signees. 

ment   of   the   attorney   need   not   be  (c)  See  Ex  parte  Wright,  2  M.  D. 

under  seal,  Naylor  v.  Mortimore,  17  &  D.  434;   Ex  parte    Wilson,    1    ib. 

C.  B.  N.  S.  207.  310;    Ex  parte   Dawson,  3    D.  &  C. 

{x)  See  Ex  parte  Pachclor,  2  ]{Qse,  12;  Ex  jiarte  Batson,  1  Gl.  &  J.  269; 

26.  Ex  ])arte  Miles,  2  Hose,  68;  Ex  parte 

(i/)  lie    Daintry,   2    M.    D.    &   D.  Basarro,  1  ib.  266. 
257,  shows  that  leave  to  appoint  an  (a)  Ex  parte  Holford,  2  M.  D.  & 

inspector  would  not  be  granted  before  D.  485,  and  see  the  cases  in  the  last 

the  assignees  were  chosen  ;    and  Ex  note. 
parte    Holford,    ib.   485,    shows    that 
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was  no  joint  adjudication,  but  where  the  joint  creditors  liad 
appointed  tlie  assignees,  and  the  interests  of  the  separate 
creditors  required  protection  (6). 

The  present  rule  268  will,  however,  probably  render  it  un- 
necessary to  have  recoui-se  to  this  practice  except  under  very 
special  circumstances. 


SECTION  II.  —  THE  PROPERTY  WHICH  VESTS  IN  THE  TRUSTEE, 
AND  THE  CONSEQUENCES  OF  SUCH  VESTING. 

1.    Crenerally. 

Property  vesting  in  trustee.  —  Speaking  generally,  it  may  be 
said,  that  when  a  person  is  adjudicated  bankrupt,  all  prop- 
erty, both  real  and  personal,  to  which  he  is  then  beneficially 
entitled,  or  to  which  he  becomes  beneficially  entitled  before 
he  obtains  his  order  of  discharge,  vests  in  his  trustee,  for  the 
benefit  of  his  creditors  (c). 

Property  vesting  in  the  trustee  of  a  bankrupt  firm.  —  When  a 
firm  of  partners  is  adjudicated  bankrupt,  or  when  a  joint  ad- 
judication is  made  against  two  or  more  partners,  all  the  joint 
property  of  the  bankrupts,  as  well  as  all  the  separate  prop- 
erty of  each  of  them,  vests  in  the  trustee  (d').^  Moreover, 
their  joint  property  vests  in  the  trustee,  as  joint  property, 
and  without  reference  to  the  equality  or  inequality  of  the 
bankrupt's  shares  therein  (e). 

Before  the  Judicature  acts,  when  each  of  tlie  members  of  a 
firm  was  separately  adjudged  bankrupt,  the  trustees  of  them 
all,  could  not  recover,  in  one  action,  debts  due  to  the 
firm,  and  *  also  debts  due  to  the  partners  separately.  [*6-47] 
The  trustee  of  each  partner  must  have  sued  alone  for 

{h)  Ex  parte  Melbourne,  G  Ch.  835.  Puller,  1  Bos.  &  P.  530;  Graham  r. 

(c)  4G  &  47  Vict.  c.  5ii,  §§  20  (1),  Mulcaster,  4  Bing.   II9.      So   under 

44,  54.  the  Indian  Insolvency  Act,  11  &  12 

(rf)  Bank.  Rules,  188G,  r.  2G8;  Ex  Vict.  c.  21,  Brown  v.  Carbery,  16  C. 

parte  Cook,  2  P.   W.  500  ;  Hague  i-.  B.  N.  S.  2. 
RoUeston,   4  Burr.   217G;    Bolton    v.  (t)  Ex  parte  Hunter,  2  Rose,  082. 

1  The  firm's  assignment  involves  the  assignment  of  the  estates  of  the  indi- 
vidual partners.  Lewis  v.  Jeffrey,  18  Low.  Can.  J.  132  ;  In  re  Macfarlaue,  12 
id.  239  ;  In  re  TurnbuU,  1  Wyatt  &  Webb.  I.  E.  M.  105  (Vict.)  ;  Tua  v. 
Carriere,  117  U.  S.  201,  29  L.  ed.  855. 
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the  recovery  of  debts  due  to  him  only  (/).     But  probably  it 
would  be  held  otherwise  now  if  expedient  (//). 

Property  vesting  in  trustee  of  bankrupt  partner.  —  When  one 
of  several  partners  is  adjudicated  bankrupt  his  trustee  be- 
comes entitled  to  all  his  separate  property,  and  to  all  his  in- 
terest in  the  joint  property  (7«)  ;  but  subject  to  the  qualifica- 
tion alluded  to  below  (p.  653),  the  trustee  can  claim  no  more 
than  the  bankrupt  himself  would  have  been  entitled  to,  had 
he  not  become  bankrupt ;  ^  and  every  lien  available  for  his 

(/)  See   Hancock   v.  Haywood,  3  xvi.  rr.  1,  4,  6;  and  Ord.  xviii.  rr.  1, 

T.  R.  433 ;  and  as  to  the  declaration  3,  G. 

in    an  action  by  several   sets   of   as-  (/))  The  trustee  can,  witli  the  leave 

signees  for  the  recovery  of   a   joint  of  the  Court,  sue  for  a  joint  debt  in 

debt,  see  Ray  v.  Davies,  8  Taunt.  134.  the  names  of  the  trustee  and  of  the 

(g)  See    Jud.    Rules,    1883,   Ord.  bankrupt's  partner,  46  &  47  Vict.  c. 

52,  §  113. 

1  The  right  of  an  assignee  (voluntary)  of  a  partner  is  only  an  equity  to 
share  in  the  surplus,  if  any,  of  the  firm  property  after  settlement  of  the 
partnership  accounts.  Fourth  Nat.  Bank  r.  New  Orleans  &  Carrollton  R.  R. 
Co.,  11  Wall.  624,  20  L.  ed.  82;  Succession  of  Pilcher,  39  La.  Ann.  302; 
United  States  v.  Hack,  8  Pet.  271,  8  L.  ed.  941.  Creditors  of  a  bankrupt 
cannot  reach  property  fraudulently  conveyed  by  the  bankrupt.  It  vests  in 
the  assignee,  who  alone  can  recover  it.  And  he  may  be  ordered  to  do  so  by 
the  court,  and  may  be  removed  for  failure  to  comply  with  the  order.  Glenny 
V.  Langdon,  98  U.  S.  20,  25.  L.  ed.  43.  A  purchaser  from  the  assignee  acquires 
no  greater  riglits  than  those  of  the  grantor.  Gifford  v.  Helms,  98  U.  S.  248, 
25  L.  ed.  57 ;  Re  Wynne,  4  Bank.  Reg.  26.  Assignees  in  bankruptcy  may 
recover  back  property  sold,  assigned,  or  transferred,  or  money  paid  contrary  to 
or  in  fraud  of  the  Bankrupt  Act  (First  Nat.  Bank  of  Clarion  v.  Jones,  21 
Wall.  325,  22  L.  ed.  542;  Michaels  v.  Post,  id.  398,  22  L.  ed.  520;  Fox  r. 
Gardner,  id.  475,  22  L.  ed.  685)  ;  and  as  auxiliary,  have  the  sales  annulled. 
Massey  v.  Allen,  17  Wall.  351,  21  L.  ed.  542.  He  may  recover  the  proceeds 
of  goods  fraudulently  sold  on  execution  from  the  creditors  (Traders'  Nat. 
Bank  ?•.  Campbell,  14  Wall.  87,  20  L.  ed.  832)  ;  or  within  four  months  before 
bankruptcy.     Conner  i:  Long,  114  U.  S.  228,  26  L.  ed.  723. 

The  assignee  in  bankruptcy  takes  the  bankrupt  property  subject  to  all 
the  liens  and  equities,  whether  created  by  the  act  of  the  bankrupt  or  opera- 
tion of  law,  except  such  as  the  Act  avoids  as  fraudulent  conveyances  or  prefer- 
ences. He  takes  in  effect  as  a  purcliaser  from  the  bankrupt.  Dudley  v. 
Easton,  104  U.  S.  99,  20  L.  ed.  008 ;  Tiffany  r.  Boatman's  Savings  Inst.,  18 
Wall.  375,  21  L.  ed.  808;  Yeatman  v.  New  Orleans  Savings  Inst.,  95  U.  S.  764, 
24  L.  ed.  589. 

Under  a  separate  adjudication  against  one  partner  only,  his  private  prop- 
erty and  interest  in  the  joint  funds  pass  to  the  assignee,  subject  to  the  rights 
of  the  co-partners.     Harrison  v.  Sterry,  2  Cranch,  289,  3  L.  cmI.  104. 

And  an  assignee  of  two  bankrupts,  former  partners  with  a  third  person, 
does  not  represent  the  firm.     Wright  v.  Condect,  20  U.  S.,  L.  ed.  502. 

An  assignee  of  an  individual  partner  cannot  recover  money  paid  to  a  cred- 
itor of  the  firm.  Only  the  assignee  of  the  partnership  can  do  this.  Amsinck 
V.  Bean,  22  Wall.  395,  22  L.  ed.  801. 

A  purchaser  from  the  assignee  has  only  the  rights  of  the  assignee.  Craw- 
lord  (.-.  Halsey,  124  U.  S.  648,  31  L.  ed.  572. 
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co-partners  against  him  is  equally  available  for  them  against 
his  trustee  (<).  Conse([iieiitly  the  trustee  eau  claim  nothing 
as  tlie  bankrupt's  share  until  all  the  joint  creditors  have  been 
paid  (^),  and  the  i)artnership  accounts  have  l)een  duly  taken 
and  adjusted  (/).  On  the  otlier  hand,  the  solvent  partners 
have  no  right  to  insist  on  taking  the  partnership  assets  to 
themselves,  and  to  pay  the  trustee  the  estimated  value  of  the 
bankrupt's  share ;  for  the  right  of  the  trustee  against  them, 
as  well  as  their  right  against  the  trustee,  is  to  have  an  ac- 
count, and  a  sale  and  distribution  (wi)-  ^^^  one  case  it  was 
even  decided,  that  a  stipulation  in  the  articles  of  partnership 
to  the  effect  that,  on  the  bankruptcy  of  one  of  the  partners, 
his  share  should  be  taken  by  the  others  at  a  valuation,  was 
not  binding  on  the  assignees  (?i) ;  but  the  circumstances 
of  the  case  were  somewhat  peculiar ;  and  there  seems  no 
reason  why  such  a  stipulation  should  necessarily  be  in- 
effectual. 

*  In  Whitmore  v.  Mason  (o),  partnership  articles  [*G48] 
contained  a  provision  that,  on  the  bankruptcy  of  a 
partner,  an  account  should  be  taken  and  a  valuation  made  of 
his  share  and  interest  in  the  partnership)  property,  with  the 
exception  of  a  particular  lease.  It  was  held  that  this  excep- 
tion was  void,  as  against  the  assignees  of  a  partner  who  had 
become  bankrupt,  and  that  they  were  entitled  to  his  share  in 
the  lease.  The  provision  as  to  valuing  the  bankrupt's  share 
was  not  sought  to  be  avoided  by  the  assignees. 

Profits  accruing  subsequently  to  bankruptcy.  —  Upon  prin- 
ciples which  have  already  Ijeen  discussed,  the  trustee  of  a 
bankrupt  partner  is  entitled  to  an  account,  not  only  of  the 
assets  as  they  stood  at  the  time  of  the  dissolution  of  the  firm, 
but  also  of  the  profits  subsequently  made  by  the  em[)loyment 
of  the  bankrupt's  capital  in  the  partnership  business  {p}-^ 

(0  See  Anon.,  3  Salk.  61,  and  12  (/)  See    West   r.  Skip,  1   Ves.  S. 

Mod.   440  ;   Fox  v.  Hanbury,  Cowp.  239,  456. 

443;    West   v.  Skip,  1    Ves.  S.  239;  (m)  Crawshay  r.  Collins,  15  Ves. 

Bolton   v.   Puller,   1   Bos.   &  P.  548;  229;  Wilsonu.  Greenwood,  1  Swanst. 

1  Mont.  Part.,  note  P.,  p.  66.  471. 

(k)  Taylor  »•.  Fields,  4  Ves.  396;  (n)  Wilson  r.  Greenwood,  1  Swanst. 

Holderness    v.   Shackels,  8    B.   &  C.  471. 

612 ;  Richardson  v.  Gooding,  2  Vern.  (o)  2  J.  &  H.  204. 

293;    Ex   parte   Terrell,  Buck,    345;  (/>)  See  ante,  p.  .">2(!,  Crawshay  v. 

Gross  V.  Dusfresney    2  Eq.  Ab.  110,  Collins,  15  Ves.  218.   1  J.  &  W.  267, 

pi.  5.  and  2  Russ.  325 ;  Smith  v.  De  Silva, 

1  See  King  v.  Leighton,  100  N.  Y.  386. 
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Right  of  trustee  to  account  from  the  executors  of  a  deceased 
partner.  —  Where  there  is  a  fu-in  of  two  partners,  and  one 
partner  dies,  and  the  other  becomes  bankrupt,  the  trustee  of 
the  hitter  is  entitled  to  maintain  an  action  on  behalf  of  him- 
self and  all  the  other  creditors  of  the  deceased  against  his  ex- 
ecutors, for  the  administration  of  his  estate,  and  for  payment 
of  what  may  be  due  therefrom  to  his  surviving  partner  (5-). 

Trustee  does  not  become  partner.  —  The  trustee,  it  will  be 
observed,  does  not  become  a  co-partner  with  the  solvent 
partners.  Like  purchasers  from  the  sheriff  under  an  execu- 
tion against  one  partner,  the  trustee  and  the  solvent  part- 
ners become  tenants  in  common  of  the  real  and  personal 
property  belonging  to  the  firm  (r).^  Moreover,  as  the  sheriff, 
in  the  case  of  an  execution  against  one  partner,  is  entitled 
to  seize  the  whole  of  the  partnership  property,  so  the 
[*649]  *  messenger  of  the  Court  in  Bankruptcy,  in  the  case 
of  an  adjudication  against  one  partner,  is  in  strictness 
entitled  to  put  a  person  in  possession  of  the  whole  of  the 
property  of  the  fii-m.  This,  however,  is  seldom  done,  as  the 
solvent  partners,  either  by  consent,  or  through  the  interven- 
tion of  the  Court,  make  arrangements  for  securing  to  the 
trustee  payment  of  the  bankrupt's  share  in  the  assets  of  the 
firm  (s). 

Bankruptcy  a  cause  of  dissolution.  —  When  one  partner 
only  is  adjudged  bankrupt,  the  firm  is  thereby  nevertheless 
dissolved  (t)}     If  it  were  not,  the  solvent  partners  would 


Cowp.  469.  This  last  case  seems  at 
first  sight  to  be  opi)osed  to  the  exist- 
ence of  that  lien  which  is  above 
stated  to  be  available  against  tlie 
trustee.  But  the  question  before  the 
Court  was  simply  whether  the  as- 
signees had  a  right  to  sliare  profits 
accruing  since  the  bankruptcy,  and 
Lord  Mansfield  very  properly  held 
tliat  tliey  had.  His  judgment  cer- 
tainly shows  that  he  considered  the 
assignees  were  entitled  to  those  prof- 
its   without    paying   what   was    due 


from  the  bankrupt  to  his  co-partners ; 
but  on  this  point  the  case  cannot, 
it  is  conceived,  be  supported.  See 
8  B.  &  C.  618. 

(-7)  See  Addis  v.  Knight,  2  Mer.  119. 

(?•)  See  Fox  v.  Hanbury,  Cowp. 
445. 

(a)  a  sale  of  the  share  to  them 
need  not  be  by  auction,  Re  Motion,  9 
Ch.  192. 

(t)  Fox  V.  Hanbury,  Cowp.  448 ; 
Ex  parte  Smith,  5  Ves.  297,  1  Mont. 
Part.,  note  E.,  p.  22. 


2  See  Crapper  v.  Patterson,  19  Ont.  Q.  B.  100. 

^  Mere  insolvency  of  one  or  more  members  not  judicially  ascertained,  nor 
resulting  in  an  assignment,  does  not  dissolve  the  firm.  Arnold  v.  Brown,  24 
Pick.  80 ;  Siegel  v.  Chidsey,  28  Penn.  St.  279. 

Otlierwise  as  to  an  adjudication  obtained  without  fraud.  Amsinck  v.  Bean, 
22  "Wall.  395,  22  L.  ed.  801.  Except  in  i)artnerships  with  "  transferable 
shares."     Kahn  v.  Central  Smelting  Co.,  102  U.  S.  641,  26  L.  ed.  266. 

736 


IV.  Cu.  4.  S.  2.]  rKOPEKTY   DIVISIBLE.  *GoO 

have  forced  upon  them  as  co-partners,  persons  with  wliom 
they  had  never  agreed  to  be  in  partnership ;  a  result  which 
would  be  contrary  to  the  fundamental  i)rinciple  that  part- 
nership cannot  subsist  between  any  persons  save  by  the 
mutual  consent  of  them  all.  The  bankruptcy  of  one  partner, 
moreover,  dissolves  the  firm,  not  only  as  to  him,  but  ;is  to  all 
the  other  co-partners,  inter  se  (?<)  ;  for,  in  the  first  place,  a 
partnership,  being  a  mere  assemblage  of  persons  bound  to 
gether  l)y  contract,  loses  its  identity,  as  much  by  the  bank- 
ruptcy, as  by  the  death,  of  one  of  those  persons ;  and  in  the 
next  place,  such  is  the  law  of  this  country,  that  the  share  of 
a  bankrupt  partner  cannot  be  ascertained,  save  by  taking  the 
accounts  of  the  whole  firm,  and  distributing  its  clear  assets 
amongst  the  solvent  partners  and  the  trustee  of  the  bank- 
rupt partner. 

Jurisdiction  of  Court  of  Bankruptcy  to  ascertain  share.  —  As 
on  the  bankruptcy  of  one  only  of  several  partners  the  joint 
assets  do  not  vest  in  his  trustee,  an  action  in  the  Chancery 
Division  to  ascertain  the  share  of  the  bankrupt  was  formerly 
necessary  (2;)  ;  but  now  the  Court  in  Bankruptcy  can  itself 
ascertain  such  share  (//). 

Rule  as  to  companies.  —  The  doctrine  that  on  the  bank- 
ruptcy of  one  member  of  a  firm  the  whole  firm  is 
dissolved,  is  not,  it  seems,  applicable  to  *  mining  part-  [*650] 
nersliips  (2) ;  and  although  the  bankruptcy  of  a 
shareholder  in  an  unincorporated  company  with  transferable 
shares  may  dissolve  the  company  as  to  him  (a),  it  is  con- 
ceived that  such  bankruptcy  does  not  dissolve  it  as  to  the 
other  shareholders  inter  se. 

2.    Property  divisible  amongst  the  creditors. 

It  is  not  proposed  in  the  present  treatise  to  enter  minutely 
into  the  details  of  the  law  respecting  the  ^jroperty  which,  in 
the  event  of   bankruptcy,  vests  in  the   trustee,  or  may  be 

(«)  See    Hague    v.    Rolleston,    4  (y)  See  46  &  47  Vict.  c.  52,  §§  93 

Burr.  2174;  Fox  v.  Haiibury,  Cowp.  and  102,  but  as  to  County  Courts,  see 

448;  Orawsliay  v.  Collin!^.  loVes.  228.  the  §  1U2. 

(.r)  See    Re    Motion,    !)    Cli.   192;  {z)  Ex  parte   Broadbc-nt.   1    Mont. 

Morley    v.    White,    8    Ch.   214;    Ex  &A.  638;  Bontley  r.  Bates,  4  Y.  &  C. 

parte    Gordon,     ib.    bhb;    Ex    parte  Ex.190.     .SW '/i/diT  if  the  mine  is  a 

Rumboll,  6  Ch.  842  ;  Ex  parte  Ander-  partnership  asset, 
son,  5  Ch.  47H;  Ex  parte  Sheriff  of  {a)  Greenshield's  case,  5  De  G.  & 

Middlesex,  12  Eq.  207.  S.  599. 

737 


*651  BANKRUPTCY.  [IV.  Cii.  4.  S.  2. 

made  availal)le  by  liim  for  the  benefit  of  the  creditors ;  it 
will  be  sutlicient  to  call  attention  to  the  short  effect  of  the 
Bankruptcy  act.  1883,  on  this  subject  and  then  to  allude  to 
the  com])licated  questions  which  arise  from  the  doctrines  of 
set-off  and  mutual  credit,  the  relation  back  of  the  title  of  the 
trustee  and  of  reputed  ownership. 

Property  vesting  in  trustee.  —  On  adjudication  the  property 
of  a  bankrupt  vests  in  the  trustee  (i),  i.e.,  the  official  re- 
ceiver, until  a  trustee  is  appointed,  and  in  the  trustee  when 
appointed  (<?).  The  title  of  the  trustee  relates  back  to  the 
act  of  bankruptcy  on  which  the  receiving  order  is  made  ;  or 
to  the  earliest  act  of  bankruptcy  committed  within  three 
months  before  the  presentation  of  the  petition  (c?).  Until 
adjudication  the  property  of  a  bankrupt  continues  vested  in 
him,  subject  to  be  divested  retrospectively  upon  adjudication. 
But  the  moment  a  receiving  order  is  made  the  official  re- 
ceiver's powers  and  duties  as  a  receiver  commence  (e),  so 
that  the  debtor  cannot  properly  deal  with  his  property, 
although  it  is  not  yet  divested  from  him. 

The  property  which  on  adjudication  vests  in  the  trustee 
is  enumerated  in  §§  44  and  168  of  the  act.     It  includes  :  — 

1.  All  the  bankrupt's  property,  both  real  and  personal,  ex- 
cept his  tools,  clothes  and  bedding  to  the  value  of  20?. ; 
[*651]  *2.  The  right  to  exercise  all  powers  which  he 
could  (but  for  his  bankruptcy)  exercise  for  his  own 
benefit,  except  the  right  to  nominate  to  a  vacant  living ; 

3.  All  goods  in  his  possession,  order  or  disposition  in  his 
trade  or  business  as  reputed  owner  and  by  the  consent  and  per- 
mission of  the  true  owner.  Trade  debts  are  goods  within  the 
meaning  of  this  rule,  ])ut  no  other  choses  in  action  are  so.^ 

Onerous  property  vests  in  the  trustee  (ee) ;  but  may  be 

(b)  46  &  47  Vict.  c.  52,  §§  54  and  (d)  §  43. 
20  (1).  (e)  §  9. 

(c)  §  54  (1,  2,  3).  (ee)  §  44. 

^  Upon  a  dissolution  a  receiver  was  appointed,  and  one  partner  who  had 
drawn  from  tlie  bank,  after  dissolution,  a  large  sum  of  money  was  ordered  to 
pay  it  all  into  court  forthwith,  there  being  no  creditors  except  the  plaintiffs. 
^Hart  V.  Belinfante,  1  W.  &  W.  Eq.  196  (Vict.). 

A  receiver  order  in  a  partnership  suit  carries  existing  chattel  property  and 
debts  continuing  due  to  the  firm  at  the  time  the  order  was  made,  but  not 
money  in  the  hands  of  one  of  the  partners,  which,  on  an  account  taken,  he 
might  be  "subject  to  hand  over  to  the  other  partners.  The  receiver's  duty  is 
to  collect,  not  distribute.     Moreton  v.  Harley,  2  W.  &  W.  Eq.  74  (Vict.). 

738 


IV.  Cii.  4.  S.  2.]  PilOrEKTY    DIVISIBLE.  *652 

disclaimed  l)y  him  in  writing  within  tliree  montLs  after  the 
tirst  appointment  of  a  trustee  (^f  )• 

Lands,  —  Ordinary  freehold  estates,  to  which  the  Ijankrupt 
is  entitled  for  life,  or  in  fee,  vests  in  his  trustee,  subject  to 
such  mortii^ages  or  charges  as  may  affect  them  (^).  Lands 
of  wliieh  a  l)anknipt  is  seised  in  tail,  do  not, strictly  speaking, 
vest  in  his  trustee  ;  but  such  lands  may  be  disposed  of  for 
the  benefit  of  his  creditors  (li)  ;  and  a  similar  observation 
applies  to  the  bankrupt's  copyhold  property  (i). 

Chattels.  —  The  personal  property  of  a  bankrupt,  including 
all  trade  debts  owing  to  him,  also  vests  in  his  trustee  (A:), 
subject  to  such  charges  and  incumbrances  (I)  as  exist  thereon. 
But  this  is  qualified  by  the  doctrine  that,  if  the  bankrupt  is 
in  trade  or  business,  his  goods  and  chattels,  if  allowed  l)y  the 
person  to  whom  they  are  pledged  to  remain  in  the  bankrupt's 
possession,  will,  by  virtue  of  the  doctrines  of  reputed  owner- 
ship, be  distributable  as  part  of  the  bankrupt's  estate,  as  if 
they  were  his  absolutely  (in)- 

*  The  trustee  is  also  entitled  to  the  benefit  of  con-  [*652] 
tracts  made  with  the  bankrupt  for  valuable  considera- 
tion («). 

Where  chattels  purchased  by  the  bankrupt  have  actually 
come  to  his  possession,  they  pass  to  his  trustee,  although  he 
may  not  have  paid  for  them ;  but  if  they  have  not  come  to 
his  possession,  the  seller  can  retain  them,  or  stop  the  delivery 
of  them  until  their  price  is  paid  (o). 

Books  of  account.  —  No  person  is  entitled  as  against  the 


(_/■)  §  55.  the  bankrupt's  goods,  see   Ex  parte 

(g)  WlnTe    land    is    devised    to  a  Baxter,  20  Cii.  D.  510. 

trader  charged  with  a  sum  of  money  (/)  The  Bills  of  Sale  act  must  be 

whicli    is    allowed    to  remain  on  the  borne  in  mind,  but  i!.  has  no  special 

security  of  the  land,  liis  trustee  can  bearing  on  partners.     A  bill  of  sale 

only  claim  tlie  land    subject    to    the  given  by  two  partners,  one  of  whom 

charge.     See  Ex  parte  Forster,  1  M.  only  became  bankrupt,  was  held  void 

1).  &  D.  418,  and  2  ib.  177,  under  the  as  to  his  interest   only,  in  Ex  parte 

name    Hudson   v.  Forster.     See,  too.  Brown,  9  Ch.  D.  ;!89. 

Ex  parte  Barff,  Be  Gex,  (513.  (m)  See  Jones  v.  Gibbons,  0  Ves. 

(A)  40  &  47  Vict.  c.  52,  §  56,  cl.  5.  407,  and  see  infra. 

(0  §  50,  cl.  4.  (h)  See  Beckham  v.  Drake,  2  H. 

(k)  §§    44,    54,    and    108.      Debts  L.  C.  570 ;  Valpy  c.  Oakeley,  10  Q. 

owing  to  tlie  bankrupt  by  a   person  B.  941;  Whitmore  v.  Gilmour,  12  M. 

to  whom  lie  is  indebted,  are  subject  &  W.  808. 

to  set-off,  as  will  be    seen    hereafter.  (o)  Sec,  as  to  stoppage  in  transitu, 

As   to   liow  far  tlie  trustee  is  bound  Lickbarrow  i-.  Mason,  1  Sm.  L.  C. 
by  contracts    entitling  others  to  use 
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trustee  to  withhold  possession  of  the  books  of  account  of  the 
bankrupt,  or  to  claim  any  lien  thereon  (^.)). 

Debts,  goodwill,  &c.  —  The  trustee  may  sell  the  goodwill  of 
the  business  of  the  bankrupt,  and  the  book  debts  due  or 
growing  due  to  him,  and  may  transfer  the  same  to  any  per- 
son or  company  (9). 

Shares.  —  Shares  belonging  to  the  bankrupt  vest  in  his 
trustee  (;•) ;  but  he  may  sell  them  (s),  or  disclaim  them  (t) 
without  becoming  a  shareholder  himself.  But  he  has  a  right 
to  have  them  registered  in  his  own  name  (?t),  unless  the  com- 
pany's regulations  contain  some  clause  inconsistent  with  such 
right  (a;). 

Trust  property.  —  Property  held  by  the  bankrupt  in  trust 
for  any  other  person  does  not  vest  in  tlie  bankrupt's  trus- 
tee (?/).  Consequently,  if  a  debtor  assigns  a  debt  before  he 
becomes  bankrupt,  an  action  for  the  recovery  of  that  debt 
must  be  brought  in  his  name,  or  in  the  name  of  the  person 
to  whom  it  has  been  assigned,  as  the  case  may  be  (2). 
[*653]  The  trustee  has  no  interest  in  such  a  debt,  *  and  can- 
not sue  for  it  (a).  It  has  been  already  observed, 
that  a  debtor  who,  in  contemplation  of  bankruptcy,  restores 
to,  or  sets  apart  for  his  cestui  que  trust  that  which  is  vested 
in  himself  merely  as  a  trustee,  does  not  commit  an  act  of 
fraudulent  preference  (?*)  ;  and  if  a  bankrupt  has  had  prop- 
erty entrusted  to  him  for  a  particular  purpose,  his  trustee 
must  apply  it  to  that  purpose  (c)  ;  and  if,  being  unable  to  ac- 


(p)  Bank.  Rules,  1880,  r.  349. 
The  trustee  of  one  bankrupt  partner 
cannot  take  the  books  from  tlie  sol- 
vent co-partners,  Ex  parte  Finch,  1 
D.  &  Ch.  274. 

(7)  46  &  47  Vict.  c.  52,  §  50  (1)  ; 
Kitson  1-.  Hardwick,  L.  R.  7  C.  P. 
47.3;  as  to  the  sale  of  the  share  of  a 
bankrupt  partner,  see  Re  Motion,  9 
Ch.  192.  As  to  the  sale  of  goodwill, 
Walker  v.  Mottram,  19  Ch.  D.  355. 

(r)  lb.  §§  44,  54,  and  108. 

(«)  lb.  §  50,  cl.  3. 

(0  lb.  §  55. 

(u)  Re  Bentham  Mills  Spinning 
Co.,  11  Ch.  I).  900,  where  the  bank- 
rupt was  indel)ted  to  the  company. 

(x)  Ex  parte  Harrison,  28  Ch.  D. 
363. 

(>/)  40  &  47  Vict.  c.  52,  §  44,  cl.  1. 
Joyi-.  Campbell,  1  Sch.  &  Lef .  328 ; 
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Pinkett  v.  Wright,  2  Ha.  120.  See, 
as  to  reputed  ownership,  infra,  and 
as  to  the  effect  of  an  equitable  assign- 
ment, Burn  V.  Carvalho,  4  M.  &  Cr. 
690. 

(2)  Winch  V.  Keely,  1  T.  R.  619 ; 
Boddington  v.  Castelli,  1  E.  &  B.  879, 
affirming  Castelli  v.  Boddington,  ib. 
00.  Whether  the  assignee  of  the  debt 
can  sue  depends  on  the  api)lication 
of  the  Jud.  Act,  1873,  §  25,  cl.  6. 

(a)  Carpenter  v.  Marnell,  3  Bos.  & 
P.  40. 

(b)  Ante,  p.  630. 

(c)  See  the  authorities  referred  to 
infra  §  4  in  connection  with  the  sub- 
ject of  secured  bills,  and  Ex  parte 
Waring.  See,  also,  Er  parte  Carrick, 
2  De  G.  &  J.  208;  Ex  parte  Gled- 
stanes,  3  M.  D.  &  D.  109 ;  Ex  )>nrte 
Mackey,  2  ib.  130;   Ex  parte   Glyo, 

40 


IV.  Cii.  4.  S.  2.]  PKOPEUTY    DIVISIBLE.  *054 

complish  it,  the  l);inkriipt   has    returned   the    property,  liis 
trustee  eaiinot  recover  it  OV). 

Trustee  stands  in  the  place  of  the  bankrupt.  —  It  is  not  un- 
usually said  that  the  trustee  represents  the  hankrupt,  and 
has  no  more  extensive  rights  against  third  persons,  than  the 
bankrupt  himself  would  have  had  if  he  continued  solvent : 
but  this  proposition  is  much  too  general.  It  cannot  be  relied 
upon  as  regards  property  affected  by  the  doctrines  of  reputed 
ownership,  nor  as  regards  acts  done  by  the  bankrupt  since 
the  commission  by  him  of  an  act  of  bankruptcy,  nor,  as  re- 
gards acts,  which,  though  binding  on  him,  are  fraudulent  or 
void  as  against  his  creditors  (e).  Except,  however,  as  regards 
such  matters,  the  rule  holds  good;  and  its  consequences  are 
important,  especially  with  respect  to  bankrupt  trustees  and 
bankru[)t  partners. 

Transactions  void  as  against  trustee.  —  The  Bankruptcy  act, 
1883,  avoids  as  against  the  trustee  :  — 

1.  All  fraudulent  preferences  (/) ;  but  there  is  an  excep- 
tion in  favour  of  purchasers  for  value  without  notice  (</). 

*2.  All  voluntary  settlements  or  dispositions  of  [*654] 
property  made  within  two  years  before  the  bank- 
ruptcy ;  or  even  if  made  within  ten  years  before,  unless  the 
parties  claiming  the  property  can  prove  that  the  settlor,  &c., 
had  other  assets  sufficient  to  enable  him  to  i)ay  his  debts  (/?), 
and  that  his  interest  in  the  pro^jerty  in  question  passed  to 
the  trustee  or  grantee  thereof  (i}. 

3.  Covenants  to  settle  after-acquired  property  in  which  the 
debtor  had  no  vested  or  contingent  interest  and  which  does 
not  come  to  him  througli  his  wife  (A-). 

1   ib.  25 ;    E.r  parte   Brown,    3  M.  &  bankrupt's  goods  to  complete  a  con- 

A.  471.     And  see,  as  to  a  creditor's  tract  entered  into  by  him. 

right  of   appropriating    securities   to  (  /')  §  48,  ante,  p.  G28. 

one  debt  ratlier  than  to  another,  Ex  (jj)  Ibid. 

parte  Jolinson,  8  De  G.  M.  &  G.  218,  (h)  See  Ex  parte  Mercer,  17  Q.  B. 

and  the  cases  above  cited.  D.  290;  Ex  parte  Bussell,  10  Ch.  I). 

((/)  Edwards  r.  Glyn,  2  E.  &  E.  588  ;  Re  Kidler,  22  ib.  74. 

29;  Toovey  r.  Milne,  2  B.  &  A.  G83;  (()    §    47      (1)    and     (3),     much 

Moore  v.  Barthrop,  1  B.  &  C.  5.     See  abridged,  Ex  parte  Todd,  19  Q.  B.  I). 

ante,  p.  G30.  180 ;  and  see  §  29  ;  Ex  parte  Official 

(e)    See,  as  to   this,  Anderson    ;•.  Receiver,  Re  Gould,  19  Q.  B.  D.  92. 

Maltby,    2    Ves.   J.   255 ;    Biiiiter    r.  And  see  ante,  p.  628,  note  (/),  relating 

Young,  6  E.  &  B.  40.     See,  also.  Ex  to  this  section. 

parte  Barter,  26  Ch.  D.  510.  as  to  the  (A)    §  47   (2),  and  see  §29;    Ex 

trustee  not  being  bound  by  a  contract  parte  Official  Receiver,  7?^  Gould.  19 

enabling   a   third   person  to  use  the  Q.  B.  D.  92.    See  ante,  p.  628,  note  (/). 
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Executions.  —  The  Statute  further  enables  the  trustee  in 
certain  cases  to  obtain  the  benefit  of  executions  against  deb- 
tors who  are  adjudicated  bankrupt  (I). 

Protected  transactions.  —  On  the  other  hand  the  statute  con- 
tains an  important  provision  (m)  for  the  protection  of  persons 
bond  fide  dealing  Avith  a  person  liable  to  be  adjudicated  bank- 
rupt, and  having  no  notice  of  any  act  of  bankruptcy  com- 
mitted by  him.  This  provision,  however,  does  not  protect 
any  transaction  avoided  by  §§  45,  47  or  48. 

3.    Of  set-off  and  mutual  credit. 

Mutual  credits.  —  With  respect  to  debts  owing  to  a  bank- 
rupt by  persons  to  whom  he  is  indebted,  the  balance  only  is 
regarded  as  payable  to  or  by  his  estate.  This  equitable  doc- 
trine rests  upon  a  statutory  enactment  (w),  which  allows 
debts  to  be  set  off  against  each  other  in  many  cases  in  which 
they  could  not  be  set  off  had  no  bankruptcy  intervened  (o). 
The  enactment  which  now  regulates  this  subject  is  as  fol- 
lows (jo):  — 

[*tJ55]  *  Mutual  credit  and  set-off.  —  §  38.  Where  there  have  been 
mutual  credits,  mutual  debts,  or  other  mutual  dealings  between  a 
debtor  against  whom  a  receiving  order  shall  be  made  under  this  Act,  and 
any  other  person  proving  or  claiming  to  prove  a  debt  under  such  receiv- 
ing order,  an  account  shall  be  taken  of  wliat  is  due  from  the  one  party 
to  the  other  in  respect  of  such  nmtual  dealings,  and  the  sum  due  from  the 
one  party  shall  be  set  off  against  any  sum  due  from  the  other  party,  and 
the  balance  of  the  account,  and  no  more,  shall  be  claimed  or  paid  on 
either  side  respectively ;  but  a  person  shall  not  be  entitled  under  this  sec- 
tion to  claim  the  benefit  of  any  set-off  against  the  property  of  a  debtor  in 
any  case  where  he  had  at  the  time  of  giving  credit  to  the  debtor,  notice 
of  an  act  of  bankruptcy  coimnitted  by  the  debtor,  and  available  against 
him.i 

(/)  §  46,  set  out  Infra,  p.  675.  (/>)  46  &  47  Vict.  c.  52,  §  38.   The 

(m)  §  40,  set  out  infra,  p.  064.  section  docs  not  apply  to  debts  due 

(n)    It    was,   however,  recognised  to  or  from  a  firm  if  one  member  only 

before     the      mutual     credit    clause  is  bankrupt,  Lon.,  Bombay,  and  Med. 

found   its  way  into   the  Bankruptcy  Bank  r.  Narraway,  15  Kq.  O-'),  nor  to 

acts.     See  Anon.,  1  Mod.  215;  Chap-  actions    brought    by    bankrupts    as 

man  v.  Derby,  2  Vern.  117.  trustees  for  other  persons.  De  Mattos 

(o)    See   Ex    parte    Stephens,   11  v.  Saunders,  L.  11.  C.  P.  570. 
Ves.  24. 

1  Under  the  bankrupt  law  of  the  United  States  a  joint  ilebt  may  be  set  off 
against  the  separate  claim  of  the  assignee  of  one  of  the  partners.  Tucker  v. 
Oxley,  5  Cranch,  34,  3  L.  ed.  29;  Gray  /•.  Rollo,  18  Wall.  029,  21  L.  ed.  927; 
8.  c.  9  Bank.  Reg.  337. 
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Tendency  to  allow  rather  than  disallow  set-off. — The  above 
clause  is  evidently  fraiiu'd  with  a  view  to  prrveiit  the  great 
injustice  which  would  arise  if  a  pei-son  who  was  the  credit(jr 
of  a  bankrupt  on  one  account  and  liis  delator  on  the  other, 
were  compelled  to  pay  twenty  shillings  in  the  pound  on  what 
he  owed  to  the  bankrupt,  and  to  receive  less  than  twenty 
sliillings  in  the  pound  on  what  the  bankrupt  owed  him. 
Tliere  is,  therefore,  a  strong  tendency  to  construe  the  cause 
in  question  extensively  rather  tlian  restrictively,  or,  in  other 
words,  to  favour  the  setting  off  of  cross  demands  by  and 
against  bankrupts  (5-)  ;  at  the  same  time  the  courts  cannot 
carry  the  doctrines  of  set-off  further  than  the  language  and 
spirit  of  the  enactment  warrant,  and  some  of  the  earlier 
cases  on  the  subject  have  been  considered  as  having  gone 
too  far  (r). 

The  general  doctrine  is  well  illustrated  by  French  v.  Fenn, 
and  Easum  v.  Cato.  In  French  v.  Fenn  (.?),  the  defendant 
imrchased  a  row  of  pearls,  and  agreed  with  one  Cox  to  give 
him  one-third  of  the  profits  to  arise  from  a  sale  of  them.  Cox 
became  bankrupt,  and  afterwards  the  defendant  sold  the 
pearls,  and  Cox's  assignees  demanded  one-third  of  the  profits 
of  the  sale,  declining  to  allow  the  defendant  to  set  off  a  debt 
due  from  Cox  to  him  at  the  time  of  the  bankruptcy ;  but  it 
was  decided  that  such  set-off  ought  to  be  allowed.  The 
Court  held  that  there  was  a  great  distinction  between  mutual 
debts  and  mutual  credits,  and  that,  although  the  defendant 
was  not  indebted  to  Cox  at  the  time  of  his  bank- 
ruptcy, inasmuch  as  the  pearls  had  *not  then  been  [*656] 
sold,  there  was  a  clear  case  of  mutual  credit  justify- 
ing the  set-off. 

Easum  v.  Cato  (i)  goes  even  further  than  the  last  case. 

(9)  See  Ryall  r.  Rowles,  1  Yea.  S.  (s)    3    Doug.    257,    and    Cooke's 

375.  Bank.  Law,  565  (ed.  8). 

(r)  This  is  particularly  the   case  (0  5  B.  &  A.  861. 

with   Ex  jmrte    Deeze,    1    Atk.   228, 
and  Ex  parte  Quintin,  3  Ves.  248. 

Where  a  bankrupt  owes  a  debt  to  two  persons  jointh",  and  holds  a  joint 
note  given  by  one  of  them  and  a  third  person,  tliey  are  neitlier  mutual  debts 
nor  mutual  credits,  and  not  tiie  subject  of  set-off.  Gray  v.  Rollo,  supra.  See 
Williams  v.  Brimhall,  13  Gray,  462. 

A  non-negotiable  chose  in  action  on  wliich  the  assignee  must  sue  in  tlie 
names  of  the  assignees  is  not  a  mutual  debt  or  credit  in  the  hands  of  the 
assignees  so  as  to  be  matter  of  set-off.  Rollins  r.  Twitcliell,  14  Bank.  Reg. 
201 ;  llitclicock  r.  Rollo,  4  Bank.  Reg.  000;  s.  c.  3  Biss.  276;  Greene  r.  Dar- 
ling, 5  Mason,  201.     See  Munger  c  Albany  City  Nat.  Bank,  85  N.  Y.  580. 
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There  the  bankrupts  shipped  goods  for  sale  in  the  name  of 
Cato,  to  whom  they  were  indebted;  Cato  assented  to  the  use 
of  his  name,  and  he  received  the  proceeds  of  the  sale ;  he 
■vvas  sued  for  these  proceeds  by  the  assignees,  and  was  held 
entitled  to  set  off  against  them  what  was  owing  to  him  by  the 
bankrupts,  although  the  goods  were  in  no  sense  his. 

The  authority  of  these  cases  has  been  sometimes  thought 
to  be  shaken  by  Young  v.  The  Bank  of  Bengal  (u).  There 
the  Privy  Council  held  that  bankers  with  whom  notes  of  the 
East  India  Company  had  been  deposited  as  a  security  for  a 
loan,  and  who  were  empowered  to  sell  the  notes  if  the  loan 
was  not  paid,  were  not  entitled,  after  their  debtor  had  be- 
come bankrupt,  to  set  off  the  proceeds  of  the  sale  of  the  notes 
against  a  debt  owing  by  the  bankrupt  to  them  unconnected 
with  the  loan  in  question,  and  arising  from  the  discount  by 
the  bankers  of  the  bankrupt's  paper  before  such  loan  was  made. 
In  this  case,  however,  not  only  had  the  notes  deposited  with 
the  bankers  not  been  sold  by  them  before  the  bankruptcy, 
but  the  bankers  were,  in  truth,  precluded  by  their  own  agree- 
ment from  holding  the  deposited  paper  for  any  other  purpose 
than  as  a  security  for  the  loan  to  which  it  was  specially  ap- 
propriated. Young  V.  The  Bank  of  Bengal,  therefore,  merely 
shows  that  even  if  the  deposited  notes  could  be  treated  as 
cash,  yet  the  right  to  set  off  cross  money  demands  under  the 
mutual  credit  clause  only  exists  where  there  is  no  agreement 

inconsistent  with  the  exercise  of  such  right  (2;). 
[*657]  *  Set-off  allowed  independently  of  intention.  —  It 
has,  however,  long  been  established  that  mutual 
credit  within  the  meaning  of  the  Bankruptcy  acts  may  exist 
independently  of  any  intention  to  create  a  right  of  set-off. 
For  example,  if  A.  sells  goods  to  B.,  and  B.  obtains  from 
third  parties  an  acceptance  of  A.'s  without  his  knowledge, 
A.'s  claim   against  B.  for  the  goods   sold,  and   B.'s   claim 

(u)    1   Deac.   022.      See,   on   this  securities,  Re  Bowes,  83  Ch.  D.  586 ; 

case,  Alsager  v.  Curric,  12  M.  &  W.  Brandao   v.    Barnett,   1    Man.  &  Gr. 

751.  908;   6  ib.  630;    and  12  CI.  &  Fin. 

(x)  Ex  parte  Flint,  1  Swanst.  30  ;  787  ;  Bock  v.  Gorrissen,  2  De  G.  F.  & 

Key  V.  Flint,  8  Taunt.  21  ;   Thomas  J.  4.34 ;  Jones  v.  Peppercorne,  Johns. 

V.    Da    Costa,    8     Taunt.    345,    and  430;    Olive    v.    Smith,   5  Taunt.  50; 

Buchanan  ?•.  Findlay,  U  B.  &  C.  738,  and  as  to  liens  on  funds  appropriated 

also    illustrate    this     doctrine.       See,  to   the   payment  of    particular   bills, 

too,  Hill  V.  Smith,  12  M.  &  W.  018.  see    Inman     v.    Clare,    Johns.    709 ; 

See,  further,  as  to  general  liens  and  Jeffryes   r.    Agra   and    Masterraan's 

to   their  not  attaching  to  particular  Bank,  2  Eq.  674. 
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against  A.  on  the  bill,  may  be  set  off  on  A.'s  bankruptcy, 
although  the  acceptance  has  not  fallen  due  (^). 

Cases  of  bills  returned  dishonoured.  —  Moreover,  the  mutual 
credit  clause  applies,  although  the  demand  of  the  bankrupt 
may  not  have  been  continuou.s  from  the  time  when  it  accrued 
to  the  time  of  the  bankruptcy.  This  is  often  the  case  when 
the  bankrupt's  claim  rests  on  a  bill  of  exchange  which  he 
has  indorsed  away,  but  wluch  after  his  bankruptcy  is  re- 
turned dishonoured.  Thus  in  BoUand  v.  Nash  (2),  A.  ac- 
cepted a  bill  for  advances  made  to  him  by  his  bankers,  and 
they  indorsed  the  bill  to  a  third  person  for  value  and  became 
l)ankrupts.  The  indorsee  was  himself  indebted  to  the 
bankers;  and  he  having  required  A.  to  pay  the  bill,  which 
A.  refused  to  do,  and  having  then  set  the  debts  due  to  him- 
self from  the  bankers  and  to  them  from  himself  against  each 

O 

other,  returned  the  bill  to  the  assignees.  They  then  sued 
A.  upon  it,  but  it  was  held  that  he  was  entitled  to  set  off 
the  balance  due  from  the  bankers  to  him  on  his  account  with 
them  at  the  time  of  their  bankruptcy,  although  at  that  time 
they  did  not  hold  his  lull. 

Debts  not  yet  due.  —  It  is  also  established  that  demands  by 
and  against  a  bankrupt  may  be  set  off,  although  they  may 
not  have  become  enforceable  previously  to  his  banki-uptcy ; 
€.(/.,  where  bills  have  been  accepted  but  have  not  become 
due  (a) ;  where  calls  have  become  due  since  the  bank- 
ruptcy (b). 

It  may  also  be  observed  that  simple  contract  debts 
may  be   *set  oft"   against    specialty  debts,  and    vice  [*658] 
versd  (c) ;    that   where    damages    are    provable  they 
may  be  set  off  against  debts  ((7)  ;  and  that  a  secured  cred- 
itor who  owes  money  to  the  bankrupt  has  a  right  to  set  off 


(1/)  Hankey  v.  Smith,  3  T.  R.  507.  (h)  Carralli  and  Haggard's  claim, 

See,  also,  Bailey  v.  Johnson,  L.  11.  G  4    Ch.    174  ;     Re    Duckwortii,    2    Ch. 

Ex.  270,  and  7  Ex.  263,  for  another  578;  Ex  parte  Strang,  5  Ch.  492. 
but  different  example  turning  on  §§  (c)   Lanesborough  r.  Jones,  1  P. 

39  and  81  of  the  Bank,  act,  1869.  W.  325. 

(z)  8  B.  &  C.  105.     See,  too.  Ex  (</)  Mersey  Steel  and  Iron  Co.  r. 

parte    Staddon,    3    M.  D.  &   D.   256,  ^'aylor  &  Co.,  9  App.  Ca.  438,  and  9 

noticed    infra,  p.  662  ;  and  Ex  parte  Q.  B.  D.  648 ;  Peat  v.  Jones,  8  Q.  B. 

Huckey,  1  Madd.  577.  D.  147.     See  as  to  value  of  tillages 

(a)    Ex  parte    Wagstaff,  13   Ves.  and  rent,  Alloway  v.  Steere,  10  Q.  B. 

65;   Ex  parte  Boyle,  Cooke's  Bank.  D.  22. 
L.    571    (ed.  8)  ;    Sheldon    v.  Roths- 
child, 8  Taunt.  156. 
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what  he  owes  from  the  amount  due  to  him  on  his  security 
and  to  treat  the  security  as  a  security  for  the  bahinoe  (g). 

Rules  as  to  set-off  in  casee  of  bankruptcy.  —  In  order,  how- 
ever, that  cross  demands  may  be  set  off  against  each  other 
under  the  mutual  credit  clause,  it  is  necessary  — 

1.  That  both  demands  shall  be  money  demands,  and  that 
the  sum  sought  to  be  set  off  against  the  trustees  shall  be 
provable  against  the  bankrupt's  estate ; 

2.  That  the  demands  shall  be  mutual ; 

3.  That  the  demands  against  the  bankrupt  shall  have 
arisen  before  the  demandant  had  notice  of  the  commission 
of  an  act  of  bankruptcy. 

First.  The  cross  demands  must  be  money  demands.  —  It 
was  held  in  the  well-known  case  of  Rose  v.  Hart  (/)  that  a 
fuller,  who  was  sued  by  the  assignees  of  a  bankrupt  for  the 
recovery  of  cloths  sent  to  be  dressed,  could  not  retain  the 
goods  until  he  was  paid  all  monies  owing  by  the  bankrupt 
for  services  previously  rendered  him.  The  assignees'  de- 
mand was  not  in  substance  a  money  demand  at  all ;  they 
claimed  the  goods ;  and  against  such  a  claim  it  was  decided 
tliat  the  fuller  could  only  oppose  his  lien  for  what  was  due 
in  respect  of  his  work  on  those  goods  (^). 

The  doctrine  thus  established  in  Rose  v.  Hart,  viz.,  that  by 
mutual  credits  are  meant  credits  which  from  their  nature 
must,  or  at  all  events  probably  will,  terminate  in  debts  (i.e., 
money  demands),  has  ever  since  been  recognised  as  correct ; 
and   applies  to  the  expression  mutual   dealings  (7i)   in   the 

Bankruptcy  act,  1883. 

r*6591         *  Secondly.      The  cross  demands   must  be  mutual.  — 

Cross  demands  cannot  be  set  off  against  each  other, 

unless  they  exist  in  favour  of  and  against  the  same  persons 

in  the  same  riglits.     In  Forster  v.  Smith  (f),  Wilson  &  Co. 

(e) /i:rpar;e  Barnett,  9  Ch.  298.  (h)    See    Eberle's    Hotels    Co.    v. 

If)  8  Taunt.  409,  and  2  Sm.  L.  C,  Jonas,    18  Q.   B.   D.    459;    Ex  parte 

following  7s.r />arte  Ockenden,  1   Atk.  Bolland,    8    Ch.    D.    225;    Ex    parte 

235,  and  correcting  Ex  parte  Deeze,  1  Price,  10  Ch.  648,  where  a  liquidator 

Atk.  228,  and  Ex  parte   Prescot,  ib.  of  a  conij)any  proved  for  a  debt  due 

Ji.SO.  to  it,  and  the  trustee  was    held    not 

(j)  If  the  defendant  had  sold  the  entitled  to  deduct  the  estimated  value 

goods,  and  the  assignees  had  sued  for  of   a   current   policy   issued   by   the 

the    money   produced  by  their   sale,  company, 
the  result  would,  it  is  conceived,  have  (f)  12  M.  &  W.  191. 

been  the  same.     See  Ex  parte  Ross, 
Buck.  125. 
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were  on  the  one  hand  indehted  to  their  hankers,  and  were 
on  the  other  hand  their  creditors  in  respect  of  three  parcels 
of  bank  notes.  One  ol  tliese  parcels  belonged  to  Wilson  &, 
Co. ;  another  })arcel  also  l)elon<(c(l  to  them,  hut  only  as  a 
security  for  del)ts  owing  to  them  by  third  persons;  the  third 
parcel  was  held  1)y  Wilson  &  Co.  merely  as  trustees.  On 
the  bankrui)tcy  of  the  bankers  it  was  held  that  Wilson  &  Co. 
were  entitled  to  set  off  against  their  debt  to  the  bankers  the 
amount  of  the  two  first  parcels  of  notes,  but  not  the  amount 
of  the  third. 

Other  cases  may  be  referred  to  as  authorities  for  the  prop- 
osition that  a  debt  owing  by  a  person  in  his  individual 
capacity  cannot,  in  bankruptcy,  be  set  off  against  a  debt 
owing  to  him  as  trustee  (k').^ 

Case  where  one  partner  only  is  bajikrupt.  —  It  was  at  one 
time  thought  that  in  an  action  by  the  assignees  of  a  bank- 
rupt the  defendant  could  not  set  off  a  debt  due  to  him  from 
the  l)ankrupt ;  as  although  the  assignees  might  sue  him  he 
could  not  sue  them  (?).  But  this  notion  has  long  been  de- 
servedly exploded  (m).  But  before  the  Judicature  acts  if 
some  only  of  the  members  of  a  firm  were  bankrupt,  and  the 
trustees  of  the  bankrupt  partners,  together  with  the  solvent 
partners,  joined  in  an  action  for  the  recovery  of  a  debt  due 
to  the  firm,  the  defendant  could  not  set  off  a  debt  due  from 
the  firm  to  him  (?i).  But  now  it  is  apprehended  this  could 
be  done  (o).^ 

*  Joint  debts  cannot  be  set  off  against  separate  debts.  [*660J 
—  The  doctrine  of  mutuality  is  of  especial  impor- 
tance to  partners ;  for  from  it,  it  follows  that  a  demand 
against  a  firm  cannot  be  set  off  against  a  cross  demand  of 
some  or  one  onl}'  of  its  members,  and  that  a  demand  by  one 
or  more  partners  cannot  be  met  by  setting  off  a  cross  demand 

(k-)   See  Ex  parte  Morier,  12  Ch.  (/)  Ryall  v.  Larkin,  1   "Wils.  155, 

D.    491 ;    Ex  parte    Kingston,    6    Ch.  and  Bull".  N.  1".  181. 
632;  Bailey  r.  Finch,  L.  R.  7  Q.  B.  (m)  See  Ridout  v.  Brough,  Cowp. 

34,  where  the  executor  was  himself  133. 

residuary  legatee,  and  a  set-off  was  (rj)Staniforthr.  Fellowes,  1  Marsh, 

allowed ;    Fair   >•.    Mclver,  *10    East,  184  ;    Thoniason    r.    Frere,  10    East, 

130  ;  Boyd  v.  Mangles,  16  M.  &  W.  418. 
337 ;  Watts  v.  Christie,  11  Beav.  546.  (o)  See  ante,  book  ii.  ch.  3,  §  2. 

1  Cook  County  Nat.  Bank  v.  United  States,  107  U.  S.  445,  27  L.  ed.  5.07 ; 
Lihby  i;.  Hopkins.  104  U.  S.  303,  26  L.  ed.  769. 
-  See  ante,  p.  295,  note  1. 
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iio-ainst  a  firm  consistino:  of  him  or  them  and  others.^  This 
rule  is  as  clearly  established  in  bankruptcy  as  it  was  at  law 
and  in  equity,  when  the  rights  of  solvent  persons  only  were 
under  consideration  (p). 

In  Watts  V.  Christie  (5-),  bankers  were  indeljted  to  A.  on 
his  separate  account,  but  were  creditors  of  A.  &  Co.  on  their 
joint  account.  Whilst  the  bankers  were  in  difficulties,  but 
before  they  committed  any  act  of  bankruptcy,  A.  assigned 
what  Avas  due  to  him  on  his  separate  account  to  A.  &  Co., 
and  directed  the  bankers  to  transfer  what  was  standing  to 
his  credit,  to  the  credit  of  A.  &  Co.  This,  however,  was 
not  done.  On  the  bankruptcy  of  the  bankers  it  was  held 
that  A.  t&  Co.  could  not  set  off  what  was  due  from  them  to 
the  bankers  against  what  was  due  from  the  bankers  to  A. 

Other  illustrations  of  same  principle.  —  Again,  if  A.  and  B. 
are  partners,  and  C.  is  indebted  to  them,  and  A.  and  B.  dis- 
solve partnership,  and  its  business  is  continued  by  B.  and  he 

(p)  Ex  parte  Morier,  12  Ch.  I).       517;  Lanesborough  v.  Jones,  1  P.  W. 
491 ;    Ex  parte   Soames,    3   D.  &   C.       325. 
320;    Ex    parte    Twogood,    11    Ves.  (ry)  11  Beav.  548. 

1  Ex  parte  Dreyfus,  2  Lowell,  305  ;  Bartlett  v.  Bramhall,  3  Gray,  257  ;  Howe 
V.  Snow,  3  Allen,  111 ;  Sawyer  v.  Hoag,  17  Wall,  610,  21  L.  ed.  731 ;  Davis  v. 
Xewton,  G  Met.  537;  Williams  v.  Brimhall,  13  Gray,  402. 

A  hank  may  not  set  otf  the  deposit  of  an  individual  member  of  a  firm 
against  a  debt  due  from  a  partnership  of  which  he  is  a  member ;  but  he  may 
lawfully  check  out  such  deposit  to  his  bona ^ fide  creditor.  International  Bank 
V.  Jones,  119  111.  407;  s.  c.  59  Am.  Rep.  807;  Coates  v.  Preston,  105  111.  470; 
Morse,  Banking,  2d  ed.  48. 

Otherwise,  when  the  maker  of  a  note  becomes  insolvent,  having  money  on 
deposit  in  the  bank  which  has  discontinued,  and  holds  the  note.  Demmon  r. 
Boylston  Bank,  5  Gush.  194.  For  other  cases  on  the  law  of  set-off  see  Beau- 
regard V.  Case,  91  U.  S.  134,  23  L.  ed.  263 ;  Libby  v.  Hopkins,  104  U.  S.  303, 
26  L.  ed.  769 ;  Watts  v.  Sayre,  76  Ala.  397  ;  Meeker  v.  Tliompson,  43  Conn. 
77 ;  International  Bank  v.  Jones,  9  N.  E.  Rep.  885  (111.;  ;  Dawson  v.  Wilson, 
55  Ind.  216;  Enix  v.  Hayes,  48  Iowa,  86;  Warden  v.  Newdigate,  11  B.  Mon. 
174;  Stevens  v.  Lunt,  19  Me.  70;  Sagcr  v.  Tupper,  38  Mich.  258;  Weil  v. 
Jones,  70  Mo.  560;  Payne  v.  O'Shea,  84  Mo.  129;  Smith  v.  Felton,  43  X.  Y. 
419;  Bowling  Green  Sav.  Bank  v.  Todd,  64  Barb.  146;  Secoml  Nat.  Bk.  v. 
Hemingray,  34  Ohio  St.  381;  Montz  v.  Morris,  89  Penn.  St.  392;  Byrd  i-. 
Charles,  3  So.  Car.  352  ;  Flint  r.  Tillman,  2  Heisk.  202  ;  Ward  v.  Newell,  37 
Tex.  261 ;  Tyler  v.  Scott,  45  Vt.  261 ;  Wilson  v.  Runkel,  38  Wis.  526. 

In  Donnell  v.  P.  &  O.  R.  R.  Co.,  76  Me.  33,  it  was  said  that  the  right  to 
set  off  against  a  debt  of  the  firm  a  debt  due  to  one  i)artner  is  for  the  reason 
that  an  individual  partner  has  an  undoubted  right  to  pay  the  firm's  del)t  out 
of  his  separate  estate.  Robinson  v.  Furbush,  34  Me.  509.  And  since  he  can 
do  this  even  at  the  expense  of  his  individual  creditors  (Gallagher's  Appeal, 
114  Penn.  St.  353;  s.  c.  60  Am.  Rep.  350),  it  would  seem  that  the  above 
case  states  the  rule  correctly.  See,  also,  Tucker  v.  Oxley,  5  Cranch,  34,  3  L. 
ed.  29;  Gray  v.  RoUo,  18  Wall.  629,  21  L.  ed.  927. 
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becomes  indebted  to  C.  who  is  afterwards  adjudged  bankrupt ; 
1>.  cannot  set  off  his  separate  debt  to  C.  against  the  debt  due 
from  C.  to  the  hxte  fti-m  of  A.  and  B.  (/•). 

Tliese  principles  apply  where  one  jjartner  only  is  bank- 
rupt, and  his  separate  estate  is  more  than  sufficient  to  pay 
his  separate  debts.  Even  in  such  a  case  a  debt  due  to  him 
and  the  solvent  partners  jointly  cannot  be  set  off  against  a 
debt  due  by  him  alone  (.s). 

^Moreover,  where  A.,  B.  and  C.  are  jointly  indebted  to  I)., 
who  is  himself  indebted  to  A.,  B.  and  C.  separately  and  on 
several  accounts,  D/s  separate  demands  against  A,, 

B.  and  C.  *  respectively  cannot  be  met  by  setting  [*661] 
off  their  respective  proportions  of  the  debt  owing  by 

them  jointly  to  D.  (^). 

In  connection  with  this  subject  it  is  necessary  to  advert  to 
James  v.  Kynnier  (it).  There  A.  and  B.  were  jointly  in- 
debted to  C,  who  required  payment,  or  to  be  accommodated 
with  a  loan  to  the  amount  due  to  him.     A.  thereupon  lent 

C.  the  amount  due  to  him,  and  received  his  promissory  note 
for  it.  C.  became  bankrupt,  and  it  was  held  that  tlie  debt 
due  from  A.  and  B.  had  in  fact  been  jiaid  by  A.,  and  that 
both  the  promissory  note  given  by  C.  and  the  securit}*  given 
to  C.  by  A.  and  B.  ought  to  be  given  up  to  be  cancelled. 
The  case  is  one  rather  of  payment  than  of  set  off,  and  can- 
not be  considered  as  opposed  in  principle  to  the  rule  that  a 
joint  debt  annot  be  set  off  against  a  separate  debt,  and 
vice  versd. 

Agreements  to  set  off  joint  against  separate  debts.  —  It  is 
hardly  necessary  to  observe  that  an  agreement  to  the  effect 
that  a  joint  shall  be  set  off  against  a  separate  debt,  or  vice 
versd,  is  perfectly  valid,  and  if  dul)'  entered  into  will  be 
binding,  ncjtwiihstanding  the  subsequent  bankruptcy-  of  the 
parties  (j;-).  80,  if  parties  choose  to  agree  that  demands 
which  they  would  otherwise  be  entitled  to  set  off  shall  be 
kept  separate  and  distinct,  and  then  bankruptey  ensues,  the 

(r)    JCr  parte   Ross,    Buck,    125.  (t)  Ex  parte  Christie,  10  Vcs.  105. 

The  nuirginal  note  in  this  case  is  apt  («)  5  Ves.  108. 

to  mislead.  (r)    In    Kinnerley    r.    Hossack,  2 

(s)  Ex  parte  Twogood,  11  Vcs.  517.  Taunt.  170,  tlicrc  was  sucli  an  agree- 

Ex  parte  Quintin,  3  Ves.  248,  is  op-  nient.     See,  too,  Vullianiy  r.  Noble, 

posed  to  this,  hut  cannot  now  be  con-  3  Mer.  618,  where  the  airreenient  was 

sidered  law.      Neither  can    Ex  parte  inferred  from  past  dealings. 
Edwards,  1  Atk.  100,  be  relied  upon. 
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as^reement  will  nevertheless  be  binding  upon  tliem,  as  has 
already  been  seen  (//). 

Application  of  doctrines  of  set  off  to  sureties.  —  It  remains 
to  notice  the  application  of  the  doctrine  of  mutuality  of 
credit  to  the  case  of  sureties.  Where  there  are  cross  claims 
betAveen  a  creditor  and  his  principal  debtor,  cai)al)le  of  being 
set  off  against  each  other,  the  surety  of  the  debtor  can  in 
bankruptcy  insist  that  these  claims  shall  be  set  against  each 
other,  so  that  he  may  be  exonerated  if  possible  (3). 

A  very  remarkable  extension  of  this  principle  was  made 
in  Ex  parte  Stephens  (a).  In  that  case  a  lady  was  a 
[*662]  creditor  of  her  *  bankers,  although  she  did  not  know 
it,  and  she  as  surety  for  her  brother  joined  him  in  a 
joint  and  several  note  to  secure  repayment  of  lOOOZ.  lent  him 
by  the  bankers.  The  bankers  became  bankrupt,  and  the 
assignees  sued  the  brother  alone  upon  the  note  ;  but  Lord 
Eldon,  upon  the  petition  of  the  brother  and  the  sister,  stayed 
the  action,  and  ordered  that  the  money  due  on  the  note  by 
the  brother  and  his  sister  as  his  surety  should  be  set  off 
against  the  money  owing  by  the  bankrupts  to  the  sister 
alone  (6). 

Again,  in  Ex  parte  Staddon  (c),  bankers  advanced  to  a 
customer.  A.,  500L  on  the  security  of  his  promissory  note, 
and  deposited  this  note  and  others  with  B.  &  Co.  as  a 
security  for  advances  made  by  them.  The  l)ankers  became 
bankrupt.  At  the  time  of  their  bankruptcy,  A.  was  the 
holder  of  their  notes  to  the  amount  of  520Z.,  and  B.  &  Co. 
had  in  their  hands  securities  of  the  bankrupts  more  than 
sufficient  to  cover  what  was  due  from  them  for  advances 
made  to  them  by  B.  &  Co.  B.  &  Co.  compelled  A.  to  pay 
his  promissory  note,  he  being  ignorant  of  the  dealings  be- 
tween them  and  the  bankers. 

(//)    See    ace.    Ex    parte   Flint,    1  bankers    on    the    sister,  by   inducing 

Swanst.   20,  and  Young    v.  Bank  of  her  to  believe  that  they  had  bought 

Bengal,  1  Deac.  622,  noticed  ante,  p.  stock  for  her  as  requested,  when  in 

CuO.  point  of  fact  they  had  done  no  such 

(z)  Ex  parte  Hanson,  12  Ves.  340,  thing,  but  had  applied  her  money  to 

and  18  ib.  232.     The  equitable   doc-  their  own  use. 

trines  of  marshalling  apply  in  bank-  (b)   See,  too,  Vulliamy   v.  Noble, 

ruptcy,    see    infra,    §    4 ;     Ex    parte  3  Mer.  621.     See  the  observations  of 

Salting,   25    Ch.    D.    148;    Ex  parte  the  M.  K.  on  this  case,  and  on    Ex 

Alston,  4  Ch.  168.  jiartc.  Stephens  in  Middleton  v.  Pollock, 

(a)  11  Ves.  24.  The  circumstances  20  Eq.  615. 

of  this  case  were  peculiar.     A  gross  (r)  3  M.  D.  &  D.  256.     Compare 

fraud    had    been   committed  by  the  BoUand  r.  Nash,  8  B.  &  C.  105. 
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Subse(|uently,  B.  &  Co.,  having  been  paid  all  that  was  due 
to  them  from  the  bankrupts',  delivered  up  to  the  assignees 
the  securities  in  their  hands.  It  Avas  held,  that  as  between 
A.  and  the  bankers,  A.  was  entitled,  first,  to  be  repaid  what 
he  had  })aid  to  B.  &  Co.  as  their  surety,  and  secondly,  to  set 
off  against  what  was  due  from  liim  to  tlie  assignees  on  his 
promissory  note,  the  amount  due  to  him  from  the  bankrupts 
in  respect  of  their  notes  in  liis  liaiids. 

TninJlij.  Demands  arising  after  notice  of  an  act  of  bank- 
ruptcy cannot  be  set  off.  —  Hie  language  of  the  mutual  credit 
clause  })recludes  setting  off  a  demand  accruing  against  a 
bankrupt  by  reason  of  anything  done  after  notice  of 
an  act  of  bankruptcy  committed  by  him  *  and  avail-  [*663] 
able  against  him  for  adjudication  (fZ).  Therefore,  . 
although  where  bankers  first  stop  payment  and  then  commit 
an  act  of  bankruptcy,  a  holder  of  their  notes  can  set  off 
such  of  them  as  came  to  his  hands  before  the  act  of  l)iink- 
ruptcy  (e),  he  cannot  set  off  those  which  came  to  his  hands 
after  that  event,  if  he  had  notice  of  it(/).^  So,  if  a  per- 
son commits  an  act  of  bankruptcy  which  is  known  to  liis 
bankers,  and  they  nevertheless  afterwards  honour  liis  drafts, 
they  cannot  set  off  the  payments  in  respect  of  them,  against 
the  demand  of  the  trustees  for  the  balance  standing  to  the 
credit  of  the  bankrupt  at  the  time  the  act  of  bankruptcy  was 
committed  (y). 

Buying  up  bills  of  bankrupt.  —  Witli  a  view  to  avoid  paying 
debts  to  trustees  in  bankruptcy,  recourse  is  frequently  had 
by  the  debtors  of  a  failing  person  to  the  expedient  of  buying 
up  his  acceptances  in  order  to  set  them  off  against  the  sums 
which  the  purchasers  owe  him.  If  a  debtor  obtains  the  ac- 
ceptances of  his  creditors  in  this  way  for  himself,  and  with- 
out notice  of  any  act  of  bankruptcy,  the  debtor  will  lie  able 

(</)  Ante,  p.  ()55,   Elliott  v.   Tur-  (/)  Dickson  v.  Cass,  1  B.  &  Ad. 

quand,  7  App.  Ca.  70;  and  see  Haw-  343,  where  some  only  of  the  firm  liad 

kins  V.  Penfold,  2  Ves.  S.  550;  Ver-  committed  acts  of  bankruptcy. 
non  V.  Hankey,  2  T.  R.  113.  (r/)  Vernon    r.    Ilankey,    2    T.    K. 

(e)  Hawkins  v.  Whitten,  10  B.  &  113,"  and   3    Bro.    C.    C.   313.      See, 

C.  217  ;  Dickson  v.  Cass,  1  B.  &  Ad.  too,  Kynaston  v.  Crouch,  14  M.  &  W. 

343;  Forster  r.  Wilson,  12  M.  &  W.  200;    Tamplin   r.   Diggins,  2    Camp. 

101.  312. 

1  Aldrich  v.  Campbell,  4  Gray,  284 ;  Smith  v.  Hill,  8  id.  572  ;  Traders'  Bank 
V.  Campbell,  14  Wall.  87,  20  L.  ed.  832;  Sawyer  c  Iloag,  17  Wall.  GIO,  21  L. 
ed.  731. 
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to  set  off  the  full  amount  of  the  acceptances,  however  little 
he  may  have  paid  for  theu-  purchase  (/*)  ;  but  it  will  be  other- 
wise if  he  had  notice  of  the  act  of  bankruptcy  (i) ;  or  if  he  has 
obtained  the  acceptances  not  bond  fide  to  protect  himself,  but 
as  a  trustee  for  others,  and  in  order  to  enable  them  to  avail 
themselves  of  liis  right  of  set-off  (Jc). 

4.    Of  the  time  from  which  the  title  of  the  trustee  dates. 

Relation  back  of  trustee's  title.  —  Under  the  old  law  the  title 
of  the  assignee  of  a  person  adjudicated  bankrupt  on  a 
[*664]  creditor's  petition  dated  not  from  *  the  time  of  adjudi- 
cation, but  from  a  time  anterior  thereto,  viz.,  from  the 
time  of  the  commission  of  the  earliest  act  of  bankruptcy  sub- 
sequent to  the  accrual  of  the  petitioning  creditor's  debt  (I). 
As  regards  the  bankrupt's  personal  property,  whatever  he 
was  entitled  to  at  that  time  or  acquired  subsequently  (and 
before  he  obtained  his  certificate),  became  legally  vested  in 
his  assignees ;  and  as  regards  his  real  property,  although  the 
legal  estate  in  it  only  vested  in  the  assignees  from  the  time 
of  their  appointment,  still  they  could  recover  whatever  might 
have  been  conveyed  away  by  the  bankrupt  after  the  commis- 
sion of  any  act  of  bankruptcy  subsequent  to  the  accrual  of 
the  petitioning  creditor's  debt  (m).  To  this  rule,  however, 
certain  important  exceptions  (known  as  protected  transac- 
tions) were  introduced  by  statute  in  favour  of  persons  deal- 
ing with  bankrupts  bond  fide,  and  without  notice  of  any  act  of 
bankruptcy.  The  law  upon  this  subject  is  now  contained  in 
the  following  enactments  of  the  Bankruptcy  act,  1883. 

§  43.  Relation  back  of  trustee's  title.  —  The  bankruptcy  of  a 
debtor,  whether  the  same  takes  place  on  the  debtor's  own  petition  or  upon 
that  of  a  creditor  or  creditors,  shall  be  deemed  to  have  relation  back  to, 
and  to  commence  at,  the  time  of  the  act  of  bankruptcy  being  committed 
on  which  a  receiving  order  is  made  against  him,  or,  if  the  bankrupt  is 
proved  to  have  coinmitted  more  acts  of  bankruptcy  than  one,  to  have  re- 
lation back  to,  and  to  coii.xxience  at,  the  time  of  the  first  of  the  acts  of 
bankruptcy  proved  to  have  been  committed  by  the  bankrupt  within  three 

(h.)  Hawkins  v.  Whitten,  10  B.  &  N.  C.  71 ;   Fair  v.  Mclvor,   IG  East, 

C.   217;    Dickson   v.    Cass,   1    B.   &  130. 
Ad.  343.  (/)  Cooper  v.  Chitty,  1  Burr.  20, 

(i)  Dickson  v.   Cass,   1   B.  &  Ad.  and  note  thereto  in  1  Sm.  L.  C. 
343.  (m)  See  1  Griffith  &  Holmes'  Bank. 

(Jc)  Lackington  v.  Combes,  6  Bing.  Law,  257  et  seq. 
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months  next  preceding  the  date  of  the  presentation  of  the  bankruptcy  pe- 
tition ;  but  no  bankruptcy  petition,  receiving  order,  or  adjudication  shall 
be  rendered  invalid  by  reason  of  any  act  of  bankruptcy  anterior  to  the 
debt  of  the  petitioning;  cn-ilitor  (n).^ 

§  49.  Protected  transactions.  —  Subject  to  the  foregoing  provisions 
of  this  Act  with  respect  to  the  effect  of  bankruptcy  on  an  execution  or 
attachn\ent  (o),  and  with  respect  to  the  avoidance  of  certain  .settle- 
ments (p),  and  preferences  (q),  nothing  in  this  Act  shall  invalidate,  in  the 
case  of  a  bankruptcy  — 

(a.)  Any  payment  by  the  bankrupt  to  any  of  his  creditors, 

(6.)  Any  payment  or  delivery  to  the  bankrupt, 

*(c. )  Any  conveyance  or  assignment  by  the  bankrupt  for  valuable  [*665] 

consideration, 
(d.)  Any  contract,  dealing,  or  transaction  by  or  with  the  bankrupt  for 

valuable  consideration, 
Provided  that  both  the  following  conditions  are  complied  with,  namely  — 
(1.)  The  payment,  delivery,  conveyance,  assignment,  contract,  dealing, 
or  transaction,  as  the  case  may  be,  takes  place  before  the  date  of 
the  receiving  order ;  and 
(2.)  The  person  (other  than  the  debtor)  to,  by,  or  with  whom  the  pay- 
ment,  delivery,   conveyance,  assignment,  contract,   dealing,    or 
transaction  was  made,  executed,  or  entered  into,  has  not  at  the 
time  of  the  payment,  delivery,  conveyance,  assignment,  contract, 
dealing,  or  transaction,  notice  of  any  available  act  of  bankruptcy 
committed  by  the  bankrupt  before  that  time  (r). 

These  provisions  are  practically  sufficient  to  protect  all 
honest  dealings  and  transactions  with  bankrupt  without  no- 
tice of  any  act  of  bankruptcy. 

Notice.  —  Notice  of  an  act  of  bankruptcy  within  the  mean- 
ing of  these  clauses  is  not  confined  to  formal  or  even  direct 


(n)  See  Allen  v.  Bonnett,  L.  R.  5  (r)  A  bon(l  fide  payment  by  an 
Ch.  577.  Tlic  title  of  the  trustee  agent  to  his  principal  is  not  pro- 
may  relate  back  to  an  act  of  bank-  tectcd  if  the  principal  has  com- 
ruptcy  committed  before  the  passing  mitted  an  act  of  bankruptcy,  and 
of  the  Bankruptcy  act,  Ex  parte  the  agent  knows  it  when  he  pays 
Snowball,  7  Ch.  534.  the  money,  E.r  parte  Edwards,  13  Q. 

(o)  §  45,  infra,  p.  G4.  B.  D.  747.     Compare  Re  Sinclair,  15 

Ip)  §  47,  ante,  p.  654.  ib.  616. 

{q)  §  48,  ante,  p.  628. 

1  The  time  to  which  the  assignee's  title  relates  back  is  usually  a  matter  of 
positive  statute. 

In  Massaclnisotts,  uniKr  tlie  Insolvent  Law,  the  assignment  conveys  the 
debtor's  projicrty  as  of  the  date  of  the  first  publication  of  the  notice  of  the 
issuing  of  the  warrant,  and  dissolves  attachment  made  within  four  months 
prior  to  that  date.  Acts  of  1879,  c.  245,  §  3;  Clarke  r.  Minot.  4  Met.  346; 
BriL^-s  V.  Parkman,  2  Met.  258;  Butler  v.  Mullen,  100  Mass.  453;  Stevens  v. 
Mechanics'  Sav.  Bk.,  101  Mass.  109. 
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notice  ;  a  knowledge  of  facts  from  which  an  act  of  bankruptcy 
ought  to  be  inferred  is  sufficient  (s). 

General  rule  applies,  save  in  the  above  excepted  cases.  —  Not- 
withstandmg  the  protection  afforded  by  the  above  enact- 
ments to  persons  dealing  with,  or  suing  out  execution  against 
debtors,  bond  fide,  and  without  notice  of  acts  of  bankruptcy 
committed  b}'  them,  the  old  doctrine  of  relation  applies  as 
rigorously  as  ever,  save  in  the  excepted  cases  (jf). 

Acts  of  bankruptcy  not  excepted.  —  As  a  rule  that  which  is 
in  itself  an  act  of  bankruptcy  cannot  be  upheld  as  a  bond  fide 
payment,  dealing,  or  transaction,  within  the  meaning  of  the 
enactment  above  referred  to  (w).  But  an  execution  levied 
by  seizure  and  sale  is  not  invalid  by  reason  only  of  its  being 

an  act  of  bankruptcy  (x). 
[^QQQ']       *  What  is  notice  to  a  firm  has  already  been  alluded 
to(y). 

Consequences  to  partners  of  doctrine  of  relation  back.  — 
The  doeti'ine  of  relation  back,  with  its  exceptions,  having 
been  noticed  in  a  general  manner,  it  is  proposed  to  examine 
its  consequences  as  regards,  first,  bankrupt  partners  and 
persons  dealing  with  them ;  secondly,  solvent  partners  and 
persons  dealing  with  them ;  and  thirdly,  creditors  who  have 
issued  execution  against  the  partnersliip  assets. 

(a)   Transactions  with  bankrupt  partners. 

Bankruptcy  of  partners  determines  their  power  to  deal  v^ith 
the  property  of  the  firm.  —  When  a  firm  is  adjudged  bankrupt, 
it  is  necessarily  dissolved,  and  the  power  of  its  members  to 
carry  on  its  business  is  thereby  determined.  Moreover,  if 
there  has  been  a  joint  act  of  bankruptcy  committed  by  all  the 
partners  (e.^.,  by  a  conveyance  of  all  their  property),  the  title 


(s)  See  Ex  parte  Snowball,  7  Ch. 
534. 

(t)  See  Turquand  v.  Vanderplank, 
10  M.  &  W.  180  ;  Kynaston  v.  Crouch, 
14  M.  &  W.  2G0;  Cannan  r.  South 
Eastern  Rail.  Co.,  7  Ex.  851.  It  ap- 
plied under  7  &  8  Vict.  c.  Ill,  on  the 
bankruptcy  of  companies,  Aitchison 
V.  Lee,  3  Drew.  037 ;  affd.  3  Jur.  N. 
S.  95. 

fu)  See  Bevan  v.  Nunn,  9  Bing. 
107! 


(x)  46  &  47  Vict.  c.  52,  §  46  (3). 
§  4  (e)  makes  the  execution  an  act  of 
bankruptcy. 

{y)  Ante,  pp.  141  et  seq.  If  execu- 
tion issues  at  the  suit  of  several  per- 
sons jointly,  and  one  of  them  has 
notice  of  an  act  of  bankruptcy  com- 
mitted by  the  execution  debtor,  such 
notice  avoids  tlie  execution  as  against 
the  trustee,  Edwards  v.  Cooper,  11 
Q.  B.  33. 
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of  the  trustee  will  relate  back  as  against  all  the  partners  to 
that  time.  But  if  there  has  been  no  joint  act  of  Ixmki'Ujjtcy, 
but  each  of  the  partners  has  committed  an  act  of  bankruptcy 
at  a  different  time  from  the  others,  then  peculiar  difficulties 
arise  ;  for  a  certain  time  having  elapsed  between  the  first  act 
of  bankruptcy  and  the  next,  the  jinn  cannot,  during  this 
time,  be  treated  as  if  it  had  been  bankrupt,  but  only  as  if  one 
of  its  members  had  been  so.  The  consequences,  therefore, 
of  an  adjudication  against  a  firm,  where  each  member  has 
committed  a  separate  act  of  bankruptcy  at  a  different  time 
from  the  others,  are,  so  far  as  regards  transactions  with 
strangers,  the  same  as  if  there  had  been  a  succession  of  ad- 
judications against  each  member  separately  (/).  What  these 
consequences  are,  it  is  now  proposed  to  examine. 

Bankruptcy  of  one  partner  determines  his  power  to  deal  vrith 
assets.  —  It  has  been  already  pointed  out  that  the  bankruptcy 
of  one  partner  dissolves  the  firm  (a).  Moreover,  where  one 
partner  commits  an  act  of  bankruptcy,  and  is  adjudged  bank- 
rupt, his  power  of  trading  and  of  acting  in  his  own 
right  in  the  *  disposition  of  the  property  of  the  part-  [*667] 
nership,  is  determined  as  from  the  date  of  the  act  of 
bankruptcy.  Indeed,  so  far  as  he  is  concerned,  he  may  be 
regarded  as  a  sole  trader  whose  power  of  dealing  with  prop- 
erty in  his  own  right  ceases  on  an  act  of  bankruptcy  (i).  On 
this  ground,  amongst  others,  the  assignees  in  Hague  v.  Rolle- 
ston(c),  recovered  from  a  creditor  of  a  firm  goods  of  the  firm 
transferred  to  him  by  the  bankrupt  after  he  had  committed 
an  act  of  bankruptcy,  for  the  purpose,  apparentl}',  of  prefer- 
ring him  to  other  creditors.  On  the  same  grounds,  it  was  de- 
termined in  Thomason  v.  Frere  (c?),  that  the  indorsement  of 
a  partnership  bill  by  two  out  of  three  partners,  conferred  no 
title  on  the  indorsee,  the  indorsement  having  been  made  after 
the    two    indorsers   had  committed  acts  of  bankruptcy  (e). 

{z)  See,  accordiiiijly,  Fox  v.  II;in-  1  Cr.  &  M.  525.     It  is  said  that  part- 
bury,  Cowp.  445  ;  Edwards  v.  Hooper,  nersliij)  bills  ou^lit  in  the  case  of  the 
11  M.  &  W.  303.  bankruptcy  of  one  partner,  to  be  en- 
(a)  Ante,  p.  G49.  dorsod  by  his  trustee  and  the  solvent 
(6)  See  per  Bayley,  J.,  in  Harvey  partners,  see  Abel  v.  Sutton,  3  Esp. 
V.  Crickett,  5  M.  &  S.  341.  108,    and    Kanisbottom    v.    Lewis,    1 
(c)  4  Burr.  2174.     See,  also,  Burt  Camp.  270.     But  it  is  clear  that  this 
V.  Moult,  1   Cr.   &  M.  525,  a  similar  is  not  necessary  to  enable  a  bond  ^fide 
case.  holder   for    value   without    notice   to 
((/)  10  East,  418.  sue  on  the  bill.     See  Lacy  r.  Wool- 
(e)  See,  accordingly,  Burt  r.  Moult,  cott,  2  D.  &  K.  458  ;  Kx  parte  Robin- 
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This  case  is  very  important,  and  is  a  clear  authority  for  the 
proposition  that  when  a  partner  becomes  bankrupt,  all  his 
authorities  to  bind  the  firm  by  dealings  in  the  ordinary  course 
of  business,  are  to  be  deemed  as  having  been  determined  by 
the  act  of  bankruptcy  (/). 

Tliis  doctrine,  however,  must  not  be  carried  too  far.  It 
has  already  been  seen  that  persons  who  hold  themselves  out 
as  partners,  are  liable  for  the  acts  of  each  other  done  in  the 
ordinary  course  of  business,  although  they  may  have  been 
done  without  authority.  On  this  principle,  it  was  held  in 
Lacy  V.  Woolcott  (</),  that  a  solvent  partner  was  liable  to  a 
bond  fide  holder  of  a  bill  fraudulently  accepted  in  the  name 
of  the  firm  by  a  co-partner  who  had  previously  committed  an 
act  of  bankruptcy.  The  case  was  distinguished  from 
[*668]  Thomason  v.  Frere  *  on  the  ground  that  there  the 
question  was  whether  the  property  in  the  bill  was  in 
the  assignees  and  the  solvent  partners,  or  in  the  person  who 
had  received  it  from  the  bankrupt,  and  that  nothing  was 
there  decided,  or  meant  to  be  decided,  as  to  the  liability  of 
the  firm  to  an  innocent  indorsee  for  value  (A). 

In  conformity  with  the  principle  acted  upon  in  Hague  v. 
RoUeston  and  Thomason  v.  Frere,  it  was  held  in  Craven  v. 
Edmondson  (z),  that  where  a  partner  after  he  had  com- 
mitted an  act  of  bankruptcy,  paid  to  a  creditor,  who  was 
aware  of  that  fact,  a  debt  owing  to  him  by  the  firm,  and 
afterwards  the  other  partners  committed  acts  of  bankruptcy, 
whereupon  the  firm  was  adjudged  bankrupt,  the  assignees 
were  entitled  to  recover  back  the  money  so  paid.  The  de- 
cision in  this  case  was  i-ested  entirely  on  the  ground  that  the 
agency  of  the  })artner  who  paid  the  money  was  determined 
by  the  act  of  ])ankruptcy  committed  hy  him ;  wliilst  the  cred- 
itor having  had  notice  of  tliat  act,  could  not  avail  himself  of 

son,    3    D.    &    Ch.    870,    and    C.    P.  ner  after  an  act  of  bankruptcy  com- 

Cooper,  Ca.  in  Ch.  temp.  Brougham,  mitted    by    hi.s    co-partner.      See  the 

162.  judgment  in  C.  P.  Coop.  Ca.  in  Ch. 

(/)  A  fortiori  is  a  bill    given  by  temp.  Brougham,  102,   and    infra,  p. 

him  in  the  name  of  the  firm  for  his  073. 

separate  debt  invalid  as  against  the  (/)  0  Bing.  734 ;  Dickson  v.  Cass, 

payee,  Heilbut  v.  Nevill,  L.  K.  4  C.  P.  1  B.  &  Ad.  343,  was  a  very  similar 

354,  and  5  ib.  478.  case,    except    that    the    creditor    had 

(g)  2  D.  «Sb  R.  458.  not  notice  of  the  act  of  bankruptcy, 

(h)  In  Ex  parte  Kobinson,  3  D.  &  and  he  was  accordingly  protected  by 

Ch.  376,  the  firm  was  held  liable  on  statute, 
the  indorsement  of  the  solvent  part- 
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the  statutory  enactments  relating  to  hand  fide  dealings  and 
payments,  and  wliicli  ]i;ive  lu-en  already  adverted  to. 

Payments  made  to  bankrupt  partner.  —  Under  the  old  law, 
if  a  debtor  to  a  trader  who  had  committed  an  act  of  bank- 
ruptcy paid  the  debt  to  him,  his  assignees  could  compel  the 
debtor  to  pay  tliem  again  (y)  ;  and  this  is  still  the  case  if  the 
debtor  makes  the  payment  after  a  receiving  order  has  been 
made,  or  after  he  has  notice  that  an  available  act  of  l)ank- 
ruptcy  has  been  committed  (/r).i  Nevertheless  a  trader,  wlio 
has  committed  an  act  of  bankruptcy,  can  compel  his  debtors 
to  pay  him,  so  long  as  no  recei\nng  order  has  lieen  made 
against  him  (/).  This  state  of  the  law  is  most  distressing; 
for  if  a  debtor  knows  that  an  act  of  bankruptcy  has 
been  committed  *  by  his  creditor  within  three  months,  [*669] 
and  is  pressed  for  payment,  if  he  pays,  he  runs  the 
risk  of  being  compelled  l)y  the  trustee  to  pay  again  ;  and  if 
he  refuses,  he  renders  himself  liable  to  pay  the  costs  of  an 
action  brought  against  him  by  his  creditor.  A  debtor  to  a 
lirm,  one  of  the  members  of  which  is  knoM-n  to  have  com- 
mitted an  act  of  bankruptcy,  should  therefore  pa}-  the  sol- 
vent partners  (wi). 

(J))  Transactions  with  solvent  partneys. 

Effect  of  bankruptcy  of  one  partner  on  the  solvent  partners. 
—  The  bankruptcy  of  an}-  one  partner,  his  co-partners  re- 
maining solvent,  affects  them  in  no  other  w^ay  than  this,  viz., 
that  the  trustee  in  bankruptcy  becomes  tenant  in  common 
with  them  of  the  partnership  property,  and  is  entitled  to 
have  the  accounts  of  the  partnership  taken,  and  to  receive 
the  bankrupt's  share,  Avhatever  that  may  be  («)-^ 

(,/)  See  Vernon  r.Hankcy,  2  T.  R.  (w)  See    below.      Money    ordered 

113.  to  be  paid  to  a  tirm  by  the  Court  of 

(k)  46  &  47  Vict.  c.  52,  §  49,  and  Admiralty,  is  payable  to  the  .solvent 

ante,  pp.  664,  665.  partners  after  the  bankruptcy  of  one 

(/)  Prickett  v.  Down,  0  Camp.  131 ;  of  the  firm ;  The  .TelTerson,  1  i{ob.  325. 

Foster  v.  Allanson,  2  T.  K.  470.  («)  See  ante,  pp.  340,  649. 

1  Payment  to  a  bankrupt  after  publieation  of  the  notice  of  the  warrant  is 
no  defence  to  an  action  by  the  assignee.  Stevens  i-.  Mechanics'  Sav.  Bank, 
101  Mass.  100. 

1  The  solvent  partner's  title  is  not  as  good  as  that  of  surviving  partner. 
He  cannot  sue  a  chose  in  action  in  his  own  name.  He  is  tenant  in  common 
witli  the  assignee  of  the  insolvent.     Forsaith  ;■.  Merrit,  1  Lowell.  336;  Murray 

V.  Murray,  5  Johns.  Ch.  60;  Browning  r.  Marvin.  22  Hun,  547;  Halsey  r. 
Norton,  45  Miss.  703. 
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Solvent  partners  entitled  to  wind  up  the  business  of  the  firm. 
—  The  trustee,  as  has  been  alread}-  oljserved,  does  not  Ije- 
come  partner  in  the  lirm.  The  solvent  partners  are  entitled 
to  n-et  in  the  joint  assets  (o) ;  and  unless  there  be  some  mis- 
conduct on  the  part  of  the  solvent  partners,  or  unless  the 
solvent  partners  are  dead  or  abroad,  the  trustee  has  no  right 
to  interfere  in  the  winding  up  or  management  of  the  part- 
nership business.  If  he  does,  he  will  be  restrained  by  injunc- 
tion, at  the  instance  of  the  solvent  partners  (|>).^ 

Trustee  has  no  right  to  the  partnership  books.  —  The  trustee, 
moreover,  cannot  compel  the  solvent  partner  to  deliver  up  the 
books  of  the  partnership  (5). 

Davidson  v.  Napier.  —  However,  in  a  case  where  two  per- 
sons were  in  partnership  as  solicitors,  and  one  of  them  be- 
came bankrupt,  and  his  assignees  excluded  the  solvent  part- 
ner from  all  interference  in  the  partnership  affairs, 
[*670]  and  got  possession  of  the  *  deeds  and  documents  be- 
longing to  the  clients  of  the  firm,  a  motion  by  the 
solvent  partner  for  delivery  to  him  of  such  deeds  and  docu- 
ments was  refused,  upon  the  ground  that,  without  the  con- 
sent of  the  clients,  the  Court  had  no  right  to  order  their 
papers  to  be  delivered  to  one  partner  only  (r). 

But  they  have  a  right  to  see  them.  —  But  although  the 
trustee  of  one  partner  has  no  right  to  the  custody  of  the 
partnership  books,  the  solvent  partners  can  be  summoned 
before  the  Court,  and  be  compelled  to  produce  them,  and 
to  answer  questions  relative  to  the  dealings  of  the  bank- 
rupt (s),  although  it  may  not  even  be  alleged  that  there  is 
anything  due  to  him  from  the  firm  (f). 


(0)  Ex  parte  Owen,  13  Q.  B.  D.  11-3. 

(;;)  See  Allen  v.  Kilbre,  4  Madd. 
464.  The  Court  in  Bankruptcy  can 
now  do  this,  and  it  is  not  necessary 
to  proceed  in  the  Cliancery  Division 
of  the  High  Court,  40  &  47  Vict.  c. 
52,  §§  93-102. 

(q)  Ex  parte  Finch,  1  D.  &  Ch. 
274.  See,  also,  Ex  parte  Good,  21 
Ch.  D.  868. 


(r)  Davidson  v.  Napier,  1  Sim. 
297.  Surely  the  solvent  partner  had 
more  riglit  to  them  tlian  the  as- 
signees. 

(s)  See  46  &  47  Vict.  c.  52,  §  27 ; 
Bank.  Rules,  1886,  rr.  09  and  70;  Ex 
parte  Trueman,  1  D.  &  C.  404. 

(t)  Ex  parte  Levett,  1  Gl.  &  J. 
185. 


2  Amsinck  v.  Bean,  22  Wall.  395,  22  L.  ed.  801 ;  Murray  v.  Murray,  5 
Johns.  Ch.  60  ;  Hanson  v.  Paige,  3  Gray,  239 ;  Dearborn  v.  Keith,  5  Cush.  224  ; 
Cunningham  v.  Munroe,  15  Gray,  471 ;  Iludgins  v.  Lane,  11  Nat.  Bank.  Reg. 
462. 
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And  to  bring  actions  to  recover  partnership  debts.  —  Th(3 
trustee  has  power,  with  tlie  U'ave  of  the  Coiiit,  to  brini^ 
actions  in  the  names  (^f  himself  and  of  the  solvent  partners; 
indemnifying  the  latter,  however,  against  costs,  if  their 
names  are  used  only  for  the  sake  of  form,  and  they  claim  no 
benefit  from  the  action  (w).  So  the  solvent  partners  may 
use  the  name  of  the  trustee,  upon  indemnifying  him  if  he 
declines  to  take  any  active  part  in  the  proceedings  (v) ; 
but  they  may  sue  on  contracts  without  joining  the  bank- 
rupt («'). 

Solvent  partner  w^ill  be  appointed  receiver.  —  If  disputes  as 
to  the  management  of  the  partnership  affairs  arise  between 
the  trustee  and  the  solvent  partners,  and  there  is  no  reason 
for  distrusting  the  latter,  the  Court  will  a[)point  one  of  them 
receiver  of  the  partnership  property,  directing  him  to  give 
security,  to  pass  his  accounts,  and  to  furnish  the  trustee  with 
proper  accounts,  and  to  allow  him  at  all  reasonable  times  to 
inspect  the  partnership  books  (.r). 

Right  to  wind  up  the  affairs  of  the  firm  personal  to  the  sol- 
vent partners.  —  The  power  of  the  solvent  partners  to 
wind  up  the  affairs  of  *  the  partnership  is,  however,  [*671] 
personal  to  themselves,  and  arises  from  the  confi- 
dence originally  placed  in  them  by  the  bankrupt,  and  which 
is  continued  to  be  placed  in  them  by  the  Court  so  long  as 
there  is  no  reason  to  the  contrary.  The  right  cannot  be 
transferred ;  and  therefore,  where  partnership  goods  were 
seized  by  the  sheriff  under  an  execution  against  a  solvent 
partner,  and  the  execution  creditor  purchased  from  the  sheriff 
all  the  execution  debtor's  share  and  interest  in  the  partner- 
ship, and  then  proceeded  to  sell  the  partnership  effects,  an 
injunction  restraining  such  sale  was  granted  by  the  Court  of 
Chancery,  at  the  suit  of  the  assignees  of  the  other  partner, 
who  was  bankrupt  (^). 

If  there  is  only  one  partner  living  in  this  country,  his  co- 
partners being  either  dead  or  abroad,  and  he  becomes  bank- 

(«)  See  40  &  47  Vict.  c.  52,  §  113.  (tv)  46  &  47  Vict.  c.  51,  §  114. 

See   Ex  parte   Wilson,  2  Deac.  387,  (x)  See  Ex  parte  Stovcld,  1  Gl.  & 

and   3    M.    &    A.  210,   as  to    general  J.  303;  Freeland  r.  Stansfeld,  2  Sm. 

orders  authorising  assignees  to  sue.  &  G.  470. 

(u)  Ex  parte  Owen,   13  Q.  B.  D.  (y)  Fraser  v.  Kershaw,  3  K.  i  J. 

113;    Whitehead  r.  Hughes,  2  Cr.  &  496." 
IM.   318,  and   2    Dowl.   Fr.    Ca.   258, 
and  4  Tyr.  92. 
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rupt,  the  trustee  in  that  case  winds  up  the  affairs  of  the  part- 
nership as  well  as  the  private  affairs  of  the  bankrupt  (i). 

Sales.  &c..  by  solvent  partners.  —  Notwithstanding  the  doc- 
trine that  by  an  adjudication  of  bankruptcy  against  one  part- 
ner the  iirm  is  dissolved,  and  the  trustee  of  the  bankrupt 
partner  becomes  tenant  in  common  of  the  partnership  effects 
■with  the  solvent  partners,  they  can  sell  the  partnership  goods 
and  chattels,  and  the  trustee  of  the  bankrupt  partner  has  no 
locus  standi  against  a  bond  fide  purchaser  from  them  (J).^  In 
Fox  V.  Hanbury  (c),  the  leading  case  on  the  subject,  one  of 
several  partners  became  bankrupt;  afterwards  partnership 
goods  were  bond  fide  sold  to  the  defendant  by  the  solvent 
partners,  and  after  the  sale  the  firm  was  adjudged  bankrupt ; 
the  assignees  of  the  firm  sought  to  recover  the  goods  from 
the  purchaser,  upon  the  ground  that  by  the  bankruptcy  of 
one  of  the  partners  the  firm  was  dissolved,  and  the  solvent 
partners  had  no  power  afterwards  to  dispose  of  the  partner- 
ship effects.  Lord  Mansfield,  in  a  most  carefully  considered 
judgment,  held  that  the  action  would  not  lie ;  and  for  two 
reasons,  viz.,  first,  upon  the  broad  ground  that,  after 
[*672]  a  *  partnership  had  been  dissolved  by  the  bank- 
ruptcy of  one  partner,  persons  who  had  dealt  with 
the  other  partners  without  notice  of  the  dissolution,  acquired 
a  right  against  the  solvent  partners  and  the  assignees  of  the 
bankrupt  partner ;  and  secondly,  upon  the  technical  ground 
that  the  assignees  could  not  claim  to  be  more  than  tenants 
in  common  with  the  purchaser,  and  that  trover  would  not 
lie  at  the  suit  of  one  tenant  in  common  against  his  co-tenant, 
unless  under  very  special  circumstances. 

In  Harvey  v.  Crickett  (tZ),  which  was  not  an  action  of 
trover,  but  assum^jsit  for  money  had  and  received,  the  plain- 
tiffs, as  assignees  of  a  bankrupt  partner,  sought  to  recover 


(z)  See  Hankey  r.  Garratt,  1  Ves. 
J.  236 ;  Everett  v.  Backhouse,  10 
Ves.  98;  Barker  v.  Goodair,  11  Ves. 
86;  Button  v.  Morrison,  17  Ves.  210. 

(6)  Sed  qucEre  if  they  are  only 
partners  in  the  profits,  see  Meyer  v. 
.Sharpe,  5  Taunt.  74. 


(c)  Cowp.  445.  See,  also,  Smith 
V.  Stokes,  1  East,  363;  Smith  r. 
Oriell,  1  East,  368. 

{(l)  6  M.  &  S.  336.  Woodbridge 
r.  Swann,  4  B.  &,  Ad.  633,  and  Smitit 
V.  Goddart,  3  Bos.  &  P.  465,  are 
nearly  similar  cases,  and  in  them 
there  was  notice  of  the  bankruptcy. 


'  Where  a  firm  transferred  accounts  and  claims  to  a  creditor,  and  after- 
wards some  of  the  members  became  bankrupts,  the  assignee  of  the  bankrupt 
partners  could  not  recover.  Withrow  v.  Fowler,  7  Bank.  Reg.  339.  Iludgins 
V.  Lane,  11  Bank.  Reg.  462. 
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from  the  defendant,  creditors  of  the  firm,  money  paid  to  them 
])\  the  solvent  [)artner  after  the  act  of  bankruptcy;  but  it 
was  hehl  th;it  the  action  woukl  not  Ue  ;  not,  however,  be- 
cause the  phiintiffs  and  the  defen(hint  were  tenants  in  com- 
mon, but  because,  notwithstanding  the  bankruptcy  of  one  of 
the  partners,  the  other  was  entitled  to  apply  the  partnership 
assets  in  payment  of  the  partnership  debts. 

Again,  in  ^Morgan  v.  Marquis  (e),  the  assignees  of  a  bank- 
rupt partner  sought  to  recover  from  the  agent  of  the  firm 
monies  received  by  liini  from  the  sale  of  goods  effected  by 
him  after  the  bankruptcy,  by  the  desire  of  the  solvent  part- 
ner ;  but  it  was  held  that  the  action  would  not  lie,  because 
it  was  competent  for  the  solvent  partner  to  deal  with  the 
property  as  he  had  done. 

Principle  and  effect  of  foregoing  cases.  —  These  cases  have 
been  referred  to  thus  in  detail,  in  order  to  show  that  they 
rest  on  something  more  satisfactory  than  the  technical  doc- 
trine that  trover  A\ill  not  lie  by  one  tenant  in  common  against 
the  other.  Although  this  doctrine  was,  no  douljt,  sufficient 
for  tlie  decision  of  Fox  v.  Hanbury,  Smith  v.  Stokes,  and 
Smith  V.  Oriell,  and  was  apparently  thought  by  the  Court  of 
Exchequer,  in  Buckley  v.  Barber  (/),  to  afford  the 
*  only  reason  by  which  those  decisions  could  be  jus-  [*673] 
tified,  yet  it  is  submitted  that  those  cases,  together 
with  the  others  just  referred  to,  are,  in  fact,  authorities  for 
the  proposition  that,  notwitlistanding  the  bankruptcy  of  one 
})artner,  the  solvent  partners  can  deal  w^ith  the  partnership 
property  as  if  no  ])ankruptcy  liad  intervened,  and  can  con- 
sequently confer  a  title,  not  only  to  an  undivided  share  in, 
but  to  the  whole  of,  any  of  the  property  which  they  assume 
to  dispose  of  in  the  ordinary  way  of  business,  and  to  persons 
dealing  with  them  bond  fide  (^).^ 


(e)   9  Ex.   145.     See,  also,  Lewis  (;/)  See,    accordingly,    Fraser     v. 

V.  White,  2  N.  R.  81,  Ex.,  where  the  Kershaw,  2   K.  &  J.  4i)G.     Sec,  also, 

assignees     sued     an     auctioneer     in  Tupper  r.  Ilaytliorne,  before  Sir  Win. 

trover  for  partnersliip  property  sold  Grant,  and  reported  in  a  note  in  Gow, 

by  the  orders  of  the  solvent  partners.  N.  V.  Hep.  135.     See  further  on  iliis 

(/)  G  Ex.  182.  subject  generally,  note  2  M.  at  ]).  loo 

of  the  Appendix  to  1  Mont.  Part. 


^  But  they  have  no  right  to  continue  the  business.  Farley  i".  Moog,  79 
Ala.  148;  Miller  r.  Brigham,  50  Cal.  015;  Fox  i:  Rose,  10  Ont.  Q.  B.  10; 
Reece  v.  Hoyt,  49  Ind.  1G9 ;  Choppin  v.  Wilson,  27  La.  Ann.  444. 
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The  case  of  Ex  parte  Robinson  (A)  goes  the  whole  length 
of  the  doctrine  here  contended  for.  There  A.  and  B.  were 
partners.  A.  committed  an  act  of  bankruptcy,  and  after- 
wards B.  accepted  bills  in  the  name  of  the  firm,  as  a  security 
for  a  previously  contracted  obligation.  On  the  subse(iuent 
bankruptc}'  of  B.  it  was  held  that  the  holders  of  these  bills 
were  entitled  to  prove  against  the  joint  estate  of  A.  and  B. ; 
for,  as  between  the  firm  and  botid  fide  holders  of  the  bills 
for  value,  B.'s  authority  to  accept  them  for  himself  and 
co-partner,  and  for  a  partnership  debt,  could  not  be  dis- 
puted. 

Bill  accepted  in  name  of  firm  after  its  bankruptcy  not  bills  of 
the  firm  for  all  purposes.  —  But  although  a  bill  accepted  by 
one  partner  in  the  name  of  the  firm,  and  after  the  bank- 
ruptcy of  one  of  its  members,  is  the  bill  of  the  firm,  it  is  ob- 
\-iously  a  very  different  thing  from  the  bill  of  a  firm  in 
which  all  the  partners  are  solvent;  and  an  agreement  to  ex- 
change bills  of  a  firm  for  something  else,  is  not  performed 
b}^  the  delivery  of  bills  of  the  firm,  after  some  or  one  of  its 
members  are  bankrupt.  This  was  the  ground  of  decision  in 
Ex  parte  McGae  (i).  There  A.,  B.  and  C.  were  bankers ; 
D.,  a  customer  of  the  bank,  was  in  the  habit  of  receiving 
bills  from  various  people  ;  and  it  was  agreed  between 
[*674]  *  him  and  the  bank,  that  he  should  indorse  and  pay 
the  bills  into  the  bank,  and  receive  in  exchange  its 
notes.  This  agreement  was  acted  on.  A.  and  B.  became 
bankrupt ;  but  D.,  without  knowledge  of  that  fact,  continued 
to  pay  in  bills,  and  to  receive  the  notes  of  the  bank.  After- 
wards C.  became  bankrupt ;  a  joint  adjudication  was  made 
against  A.,  B.  and  C.  It  was  held  that  their  assignees  were 
bound  to  return  to  D.  the  bills  paid  by  him  since  the  bank- 
ruptcy of  A.  and  B. ;  for  although  he  had  received  notes  for 
such  bills,  those  notes  were  not  such  notes  as  he  had  stipu- 
lated for,  and  was  entitled  to :  they  were  notes,  not  of  A., 
B.  and  C,  but,  in  substance,  of  C.  and  the  assignees  of  A. 
and  B. 


(h)  3  D.  &  Ch.  376,  and  1  Mon.  &  Abel  v.  Sutton,  3  Esp.  108,  must  be 

A.  18,  reversing  Ex  parte  Ellis,  Mon.  considered    as    overruled   so   far   as 

&  Bl.  249.     Ramsbottoni  v.  Duck,  1  tiiey  are  inconsistent  with  the  case  in 

Mont.  Part.  App.  note  2  M. ;  Pams-  the  text. 

bothani  v.  Cator,  1  Stark.  228  ;  Rams-  (/)  in    Yes.  000,      Sec,  too,   Jom- 

bottom  V.  Lewis,  1  Camp.  279;  and  bart  v.  Woolktt,  2  M.  &  Cr.  ;j89. 
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Validity  of  acts  of  solvent  partners  not  dependent  on  absence 
of  notice  of  bankruptcy. —  It  will  have  been  observed,  that 
the  validity  of  bond  fide  dealings  of  solvent  partners  after 
the  bankruptcy  of  their  co-partners,  does  not  depend  on  the 
clause  in  the  Bankruptcy  act  relating  to  bond  fide  dealings 
and  transactions  witli  bankrupts,  without  notice  of  any  act  of 
Ijankruptcy  committed  by  them.  That  clause  increases,  but 
is  it  not  essential  to  the  safety  of  persons  bond  fide  dealing 
with  partners  who  have  committed  no  act  of  bankruptcy. 
Harvey  v.  Crickett  (/r)  and  Woodbridge  v.  Swann  (/)  are 
conclusive  on  this  head. 

(c)  Execution   creditors. 

Conflicting  right  of  trustee  and  execution  creditors.  —  Sub- 
ject to  the  qualilications  introduced  l)y  statute,  the  title  of 
an  execution  creditor  was  always  liable  to  be  overridden  by 
the  commission  of  an  act  of  bankruptcy  on  the  part  of  the 
debtor,  before  the  goods  taken  in  execution  were  actually 
sold  (m). 

The  statutory  enactment  now  in  force  is  46  &  47  Vict.  c. 
62,  §§  45  and  46,  which  are  as  follows.  It  will  be  observed 
that  there  is  no  distinction  between  traders  and  non-traders. 

Restriction  of  rights  of  creditor  under  execution  or  attachment. 
—  §  45.  (1.)  Where  a  creditor  ha.s  issued  execution  against  the  goods 
or  lands  of  a  debtor,  or  has  attached  any  debt  due  to  him,  lie  shall  not 
be  entitled  to  retain  the  benefit  of  the  execution  or  attachment  against 
the  trustee  in  bankruptcy  of  the  debtor,  unless  he  has  completed  the 
execution  or  attachment  before  the  date  of  the  receiving  order, 
and  before  notice  of  the  *  presentation  of  any  bankruptcy  peti-  [*67o] 
tion  by  or  against  the  debtor,  or  of  the  commission  of  any  avail- 
able act  of  bankruptcy  by  the  debtor. 

(2.)  For  the  purposes  of  this  Act,  an  execution  against  goods  is 
completed  by  seizure,  and  sale ;  an  attachment  of  a  debt  is  completed  by 
receipt  of  the  debt;  and  an  execution  against  land  is  completed  by 
seizure,  or,  in  the  case  of  an  equitable  interest,  by  the  appointment  of 
a  receiver  (n). 

(Jc)  5  M.   &  S.  36G  ;  and  ante,  p.  parte  Dickin,  4  Ch.  D.  524,  and  Krehl 

672.  r.  Great  Central  Gas  Co.,  L.  R.  5  Ex. 

(/)  4  B.  &  Ad.  633.  289.      A  windint^-up  order   folUnvud 

(»j)  See  Cooper  v.  Chitty,  1   Sm.  by    the    appointment    of    an    interim 

L.  C,  and  note  there.  manai,aT,    was   not    an    execution    or 

(n)  Heathcote  v.  Livesley,  19  Q.  B.  attachment    within    the    moaning    of 

D.  285.     See  Re  Hobson,  33  Ch.  D.  §  133  of  the  act  of  1849,  Aitehison  v. 

493,  as  to  elegit.    See  as  to  protected  Lee,  3   Drew.  637,   654,   &c.;    aff.  3 

seizures    not    being    executions,    Ex  Jur.  N.  S.  95. 
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Duties  of  sheriff  as  to  goods  taken  in  execution. —  §  46.  (1.) 
"Where  the  goods  of  a  debtor  are  taken  in  execution,  and  before  the  sale 
thereof  notice  is  served  on  the  sheriff  that  a  receiving  order  has  been 
made  against  the  debtor,  the  sheriff  shall,  on  request,  deliver  the  goods 
to  the  official  receiver  or  trustee  under  the  order,  but  the  costs  of  the 
execution  shall  be  a  charge  on  the  goods  so  delivered,  and  the  official 
receiver  or  trustee  may  sell  the  goods  or  an  adequate  part  therefore  for 
the  purpose  of  satisfying  the  charge. 

(2.)  AVhere  the  goods  of  a  debtor  are  sold  under  an  execution  in 
respect  of  a  judgment  for  a  sum  exceeding  twenty  pounds,  the  sheriff 
shall  deduct  the  costs  of  execution  from  the  proceeds  of  sale,  and  re- 
tain the  balance  for  fourteen  days,  and  if  within  that  time  notice  is 
served  on  him  of  a  bankruptcy  petition  having  been  presented  against 
or  by  the  debtor,  and  the  debtor  is  adjudged  bankrupt  thereon  or  on  any 
other  petition  of  which  the  sheriff'  has  notice,  the  sheriff  shall  pay  the 
balance  to  the  trustee  in  the  bankruptcy,  who  shall  be  entitled  to  retain 
the  same  as  against  the  execution  creditor,  but  otherwise  he  shall  deal 
with  it  as  if  no  notice  of  the  presentation  of  a  bauki'uptcy  petition  had 
been  served  on  him. 

(3.)  An  execution  levied  by  seizure  and  sale  on  the  goods  of  a  debtor 
is  not  invalid  by  reason  only  of  its  being  an  act  of  bankruptcy,  and  a 
person  who  purchases  the  goods  in  good  faith  under  a  sale  by  the  sheriff 
shall  in  all  cases  acquire  a  good  title  to  them  against  the  trustee  in 
bankruptcy. 

The  above  clauses  apply  as  well  to  cases  where  one  part- 
ner is  bankruj)t,  and  the  same  partner  is  the  execution 
debtor,  as  to  those  where  all  the  partners  are  bankrupt,  and 
all  are  execution  debtors  :  it  will  also  be  probably  held  to 
apply  where  one  partner  only  is  bankrupt,  and  the  execu- 
tion is  against  the  firm  for  a  partnership  debt  (o)  ;  provided 
the  Court  is  in  a  position  to  ensure  a  proper  distribution  of 
the  asset?  of  the  firm  amongst  the  creditors  thereof. 

Cases  -where  some  partners  are  abroad.  —  But  if  a  firm 
carries  on  business,  and  has  property  abroad,  and  some 
[*6T<J]  of  the  partners  are  resident  *  there,  and  a  creditor 
has,  ]jy  proceedings  instituted  abroad  against  the  for- 
eign house,  taken  its  effects  there  in  execution,  he  will  not 
be  interfered  with  by  the  courts  here,  at  the  instance  of  the 
trustee  of  a  bankrupt  member  of  the  firm  residing  in  this 
country  (^).     As  the  Court  in  such  a  case  cannot  ensure  a 

(o)  Following  the  analogy  of  the  (/>)    See   Brickwood    v.  Miller,  3 

old  law,  see  Barker  v.  Goodair,  11  Mer.  279.  See,  too,  the  excellent 
Ves.  78,  and  Dutton  v.  Morrison,  17  judgment  of  C.  J.  Ayer,  in  Phillips 
Ves.  210.  See,  too,  Re  Wait,  1  J.  &  v.  Hunter,  2  H.  Bl.  410,  and  the 
W.  610 ;  Anon.,  12  Mod.  446.  case  of    Waring  v.  Knight,  referred 

to  by  him. 
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proper  distribution  of  the  partnersliip  assets  amongst  all  the 
creditors  of  the  firm,  it  will  not  deprive  any  of  those  credi- 
tors of  the  advantages  which  they  may  have  obtained,  and 
to  which  they  are  entitled  by  the  laws  of  another  country. 
If,  however,  the  creditor  has  received  more  than  the  amount 
of  his  debt  he  will  he  made  to  account  to  the  trustee  for  tlie 
difference  (7). 

Right  of  trustee  to  part  of  proceeds  of  sale  under  execution. 
—  Before  the  Judicature  acts  it  was  held  that  where  A.  and 
B.  were  partners,  and  A.  committed  an  act  of  bankruptcy, 
and  a  separate  creditor  of  B.  took  the  partnership  property 
in  execution,  and  sold  it,  A.'s  trustee,  although  not  entitled 
to  recover  the  property  sold,  or  its  value,  was  entitled  to 
part  of  the  proceeds  of  its  sale ;  and  in  the  absence  of  evi- 
dence to  the  contrary,  to  one-half  of  such  proceeds  (r).  If, 
however,  the  trustee  of  a  bankrupt  firm  sold  its  property,  a 
creditor  who  had  previously  issued  execution  against  that 
property  for  a  separate  debt  of  one  of  the  partners,  could 
not  sue  the  trustees  for  that  partner's  share  of  the  proceeds 
of  the  sale  («).  The  effect  of  the  Judicature  act  on  such 
cases  as  these  has  been  already  considered  (Q. 


SECTION  III.  — OF   THE  DOCTRINE  OF   REPUTED   OWNERSHIP. 

1.    Grenerally. 

Reputed  ownership.  —  From  the  time  of  James  the  First, 
and  since,  it  lias  been  thought  proper  by  tlie  Legis- 
lature to  declare  that  upon  the  *  bankruptcy  of  any  [*677] 
trader  liis  creditors  shall  have  the  benefit  not  only  of 
his  own  property,  but  also  of  all  such  goods  of  other  people 
as  at  the  time  of  liis  bankruptcy  are  in  his  possession,  order, 
or  disposition,  with  their  permission.  Under  the  old  acts 
such  property  did  not,  like  the  bankrupt's  own  property, 
vfi<t  in  the  assignees  ;  but  an  order  for  sale  was  made,  and 
when  made,  was  retrospective  and  enabled  them  or  the 
purchaser  from  them,  as  the  case  might   be,  to  sue  for  the 

(17)    Brickwood   r.  ISIillor,  o  Mer.       22!».      Compare  Morgan  r.  ManjuU-, 
284.  <»  Ex.  145. 

(/•)    Mayhew  v.  Merrick,  7  C  B.  (s)  Garbctt  >•.  Vcale,  5  Q.  B.  408 

(t)  Ante,  book  iii.  c.  5,  §  4. 
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goods  («)-^  Under  the  Bankruptcy  act,  1883,  however,  this 
distinction  does  not  appear  to  exist  (a;). 

Object  of  above  enactments.  —  The  object  of  these  enact- 
menis  is  to  prevent  a  trader  from  obtaining  undue  credit  by 
being  allowed  to  parade  as  his  own,  property  which  in  fact 
belongs  to  other  people ;  and  notwithstanding  the  very  gen- 
eral language  of  the  enactments,  their  application  has  always 
been  controlled  by  a  reference  to  the  mischief  which  they 
were  designed  to  prevent ;  and  as  the  habits  of  a  trading 
community  vary,  it  may  well  happen  that  circumstances 
whieli  are  at  one  time  calculated  to  deceive  are  not  so  at 
another.  Whether,  therefore,  property  in  the  possession  of 
a  bankrupt,  but  not  belonging  to  him,  will  pass  to  his  trustee 
by  virtue  of  the  doctrine  of  reputed  ownership,  will  depend 
upon  the  circumstances  under  which,  and  the  purposes  for 
which,  they  are  in  his  possession  (?/). 

By  the  Bankruptcy  act,  1883,  the  reputed  ownership  clause 

(«)  The    order    might    be    made  (y)  See  as  to  customs  of  trade,  &c., 

retrospectively,  as    in  Re    Heslop,   1  Ex  parte  Brooks,  23  Ch.  D.  261  ;   Ex 

De  G.  M.  &  G.  477.     See,  as  to  the  parte    Turquand,    14    Q.   B.  D.  U30 ; 

order  for  sale,  Quartermaine  v.  Bittle-  Ex  parte  Wingfield,  10  Ch.  D.  591 ; 

ston,  13  C.  B.  133 ;  Freshney  v.  Car-  Ex  parte  Vaux,  9  Ch.  602  ;  Ex  parte 

rick,  1   II.  &  N.  653  ;    and    as  to  its  Watkins,  8  ib.  520  ;  Priestley  v.  Pratt, 

conclusiveness,    Graham    v.   Furber,  L.  K.  2  Ex.  101 ;  Ryall  v.  Howies,  1 

14  C.  B.  134  ;  Ex  parte  Wood,  4  De  Ves.  S.  348 ;  Joy  v.  Campbell,  1  Sch. 

G.  M.  &  G.  861 ;  and  as  to  restrain-  &  Lef.  328  ;  Hamilton  v.  Bell,  10  Ex. 

ing  a  sale  under  it,  Mather  v.  Lay,  545 ;  Horn  v.  Baker,  9  East,  215,  and 

2  J.  &  H.  374.  2  Sm.  L.  C. 

(.r)  46  &  47  Vict.  c.  52,  §  44  (iii.) 
and  §  54. 

1  The  doctrine  of  reputed  ownership  found  no  place  in  the  United  States 
Bankrupt  Act  of  1867.  The  nearest  approach  to  it  is  in  the  doctrine  of  es- 
toppel in  case  of  holding  out. 

The  separate  estate  of  one  partner  is  not  the  less  his  separate  estate,  al- 
though it  may  be  actually  possessed  and  used  by  the  partnership  at  the  time 
for  partnership  purposes,  if  in  truth  it  is  merely  for  the  accommodation 
thereof,  and  the  partner^ship  has  no  interest  whatsoever  therein.  Story, 
Partn.  §  372;  In  re  Lowe,  11  Nat.  Bank.  Keg.  221. 

Where  partners  by  an  arrangement  among  themselves  owned  each  a  sepa- 
rate part  of  the  stock  used  in  the  firm's  business,  that  stock  would  be,  at  least 
as  to  creditors  without  notice  of  the  arrangement,  partnership  property. 
Elliot  V.  Stevens,  38  N.  H.  311. 

A.,  B.,  &  C,  not  partners,  held  themselves  out  such.  A.  owned  all  that 
was  nominally  firm  property,  and  became  bankrupt.  Held,  that  the  firm 
creditors  were  entitled  to  look  to  the  nominal  assets.  Kelly  r.  Scott,  49  N.  Y. 
595;  Ilillman  v.  Moore,  3  Tenn.  Ch.  454.  See,  also,  Kerr  r.  Potter,  0  Gill. 
404  ;  Glenn  v.  Gill,  2  Md.  1 ;  contra,  Somerset  Potters'  Works  v.  Minot,  10 
Cush.  592. 

And  equity  by  force  of  its  power  generally  to  intervene  to  prevent  frauds 
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is  as  follows :  —  §  44  enacts  that  the  property  of  a  bankrupt 
divisible  anioiigst  his  creditoi's  shall  include,  — 

(iii.)  All  goods  being,  at  the  conim(Miceni(Mit  of  the  bankruptcy,  in  the 
possession,  order  or  disposition  of  the  bankrupt,  in  liLs  trade 
or  business,  by  the  consent  and  permission  of  the  true 
owner,  under  *  such  circumstances  that  he  is  the  re-  [*678] 
puted  owner  thereof ;  provided  tliat  things  in  action 
other  than  debts  due  or  growing  due  to  the  bankrupt  in  tlie 
course  of  his  tiade  or  business,  shall  not  be  deemed  goods 
within  the  meaning  of  this  section  (c). 

Upcm  this  enactment  the  following  observations  require 
attention :  — 

First.  Property  must  be  personail.  —  The  reputed  ownership 
clause  does  not  extend  to  land  or  any  interest  therein;  and 
not  therefore  to  leaseholds  (a),  equities  of  redemption  or  the 
like  (K)  ;  nor  to  fixtures,  even  though  removable  as  between 
landlord  and  tenant  (c).  But  with  the  exception  of  choses 
in  action  other  than  debts  due  to  the  bankrupt  in  respect  of 
his  trade  or  business,  all  pure  personal  estate  is  included  in 
the  clause  (t^).  It  includes,  for  example,  ships,  notwith- 
standing the  registry  acts  (e). 

Choses  in  action.  —  Debts  due  to  the  bankrupt  in  respect 
of  his  trade  or  business  (/)  are  within  the  operation  of  the 
clause.  But  all  other  choses  in  action  are  excepted,  ?.//., 
debentures  (,y),  policies  of  insurance  (A),  shares  in  partner- 

(z)  4G  &  47  Vict.  c.  52,  §  44  (iii.),  2  B.  &  Ad.  329,  as  to  negotiable  in- 

and  see  §   1H8  for  the  definition  of  struments  ;  Edwards  v.  Martin,  1  Eq. 

goods  and  property.  121. 

(a)  Hoc  V.  Galliers,  2  T.  R.  133.  (e.)  Monkhouse  i-.  Hay,  2  Broil.  .So 

{b)  Jones  v.  Gibbons,  0  Ves.  407.  Bing.  114,  affirming  Hay  r.  Fairbairn, 

But  as  to  money  directed  to  be  raised  2  B.  &  A.  193  ;  Kobinson  v.  MacDon- 

by  sale  or  mortgage,  see  Re  Hughes,  nell,  5  M.  &  S.  228  ;  Ex  parte  Burn, 

2  Hem.  &  M.  89.  1  Jac.  &  W.  378 ;    Ex  parte  Batson, 

(c)  Horn    v.   Baker,  9   East,  215,  Cooke's  Bank,  L.  355,  ed.  8. 

and  2  Sm.  L.  C. ;  Whitmore  v.  Emp-  (/)  I.e.,  debts  connected  with  his 

son,  23  Beav.  313 ;  Mather  v.  Eraser,  trade,  not  all  debts  contracted  whilst 

2  K.  &   J.  536 ;    Ex  parte   Scartli,  1  he  is  a  trader.     See  Ex  parte  Rens- 

M.  D.  &   D.    240;    Ex  parte    Cotton,  burg,  4  Ch.  D.  685;  Ex  parte  Kemp, 

2  ib.  725 ;   Boydell  v.  McMichael,  1  9  Ch.  383. 

Cr.  M.  &  R.  177;   Ex  parte  Wilson,  {g)  Ex  parte  Rensburg,  4  Ch.  D. 

4  D.  &  C.  143.  685. 

(rf)  See  Ryall  r.  Rowk-s,  1  Ves.  S.  (//)  Ex  parte   Ibbctson,  8  Ch.  D. 

348,  as  to  debts ;  Hornblower  i\  Proud,  519. 

could  apply  a  remedy.  Storrs  v.  Barber,  6  Jolms.  Ch.  166.  See,  also,  Moline 
"Wagon  Co.  r.  Rumniell,  2  McCrary,  307,  12  Fed.  Rop.  6.58,  14  Fed.  Kcp.  155; 
Re  Tonics,  19  Nat.  Bank.  Reg.  36;  Birks  r.  French,  21  Kan.  238;  Wdliams 

V.  Butler,  35  111.  544. 
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ships  (/)i   shiires   in  companies  (Jc)   and   equitable    interests 

therein  (?). 
r*679"]  *  Secondli/.  Property  must  be  in  the  order  or  dispo- 
sition of  the  bankrupt.  —  The  act  requires  that  the 
goods,  and  chattels  shall  be  in  the  bankrupt's  possession, 
order,  or  disposition  as  reputed  owner.  Goods  therefore 
-which  are  in  the  bankrupt's  possession,  but  not  as  reputed 
owner,  are  not  within  the  clause  (w).  On  the  other  hand, 
actual  possession  on  the  part  of  the  bankrupt  is  not  neces- 
sary. If  the  goods  are  in  the  hands  of  a  servant  of  a  l)ank- 
rupt  or  in  the  possession  of  a  third  i^arty,  to  whom  the  bank- 
rupt has  lent  them,  and  who  is  bound  to  return  them  when 
required,  they  are  in  the  bankrupt's  order  and  disposition  (/«). 
But  if  goods  are  in  the  possession  of  a  third  party  who  is 
entitled  to  a  lien  upon  them,  the  trustee  is  not  entitled  to 
the  goods  as  being  in  the  bankruj^t's  possession  (o). 

Bills  of  sale.  —  Nor  does  the  registration  of  a  bill  of  sale 
necessarily  prevent  the  goods  comprised  in  it  from  remaining 
in  the  order  and  disposition  of  the  vendor  or  mortgagor  (p). 

As  to  debts.  —  Debts  are  deemed  to  be  in  the  possession, 
order,  or  disposition  of  him  who  has  the  power  of  giving  a 
valid  discharge  for  the  money  payable  in  respect  of  them, 
and  of  transferring  them  in  the  market  without  exciting  sus- 
picion. Consequently  a  mere  assignment  of  debts,  although 
it  may  be  valid  enough  between  the  assignor  and  the  assignee, 
will  not  have  the  effect  of  taking  them  out  of  the  order  and 
disposition  of  the  former.  To  effect  this,  notice  of  the 
assignment  must  be  given  to  the  debtor  (^). 

(/)  Ex  parte   Fletcher,   8   Ch.  D.  (n)  Hornsby  v.  Miller,  1  E.  &  E. 

218.     See,   also,   Longman  v.  Tripp,  192. 

2  Bos.  &  r.,  N.  S.  67  ;  Ex  parte  Foss,  (o)  See  Greening  v.  Clarke,  4  B.  & 

2DeG.  &J.  230.  C.    310;    Ex  parte    Arbouin,    De    G. 

(/;)  Whinney  r.  Colonial  Bank,  11  359;  Ex  parte  Taylor,  Mont.  240; 
App.  Ca.  42G,  reversing  s.  c.  30  and  compare  Iloggard  v.  Mackenzie, 
Ch.  D.  2G1,  and  overruling  Ex  parte  2ij  Beav.  493,  wliere  the  person  set- 
Union  Bank  of  Manchester,  12  Eq.  ting  up  the  lien  was  only  a  servant 
354.  Older  decisions  may  now  be  of  the  bankrupts, 
•lisregarded.  (p)  Badger   v.  Shaw,  2   E.  &  E. 

(/)  Ex  parte  Barry,  17  Eq.  113.  472;  Stansfcld  r.  Cubitt,  2  De  G.  & 

(w)  See  Priestley  v.  Pratt,  L.  R.  2  J.  222.     Compare  Ex  parte  Iloonian, 

Ex.  101,  where   the  goods   were  left  10  Eq.  63;  Asliton    r.  Blacksliaw,  9 

with   the  bankrupt   for   the    owner's  Eq.  510. 

convenience.     See,  also,  Shrubsole  v.  (</)  Ryall  r.  TJowles,  1  Ves.  S.  348; 

Sussams,  16  C.  B.  N.  S.  452,  where  Ex  parte  Munro,  Buck,  300. 
the     bankrupt's     name     had     been 
painted  out  from  over  his  own  shop. 
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As  to  the  sufficiency  of  the  notice.  —  What  amounts  to  a 
sulliciciit  notice  of  an  assij^niincnt  is  often  not  easy  to  decide. 
It  seems,  however,  that  it  is  immateiial  hy  whom  the 
notice  is  given  (r)  ;  that  a  verbal  communication,  *  if  [*(J80] 
given  in  the  course  of  business,  is  as  eftectual  as  a 
written  notice  (.s) ;  that  notice  by  advertisement,  if  seen  by 
the  person  tp  whom  notice  ought  to  ha  given,  is  sufficient  (^ : 
and  that  notice  to  one  partner  is  notice  to  the  firm  (m)  ;  and 
notice  to  one  director  or  officer  of  a  company,  whose  duty  it 
is  to  receive  it  and  act  upon  it  or  communicate  it  to  the  com- 
pany, is  notice  to  the  company  (2;)  ;  provided  that  such 
director  or  officer  is  not  the  person  whose  interest  in  the 
company  is  the  subject-matter  of  the  transaction  to  be  noti- 
fied (//).  ■         , 

Notice  of  dissolution  of  partnership.  —  Notice  of  a  dissolution 
of  partnership,  and  that  one  of  the  partners  will  receive  and 
pay  all  debts,  is  not  notice  that  he  alone  is  entitled  to  receive 
payment  of  the  debts  due  to  the  fii-m,  and  is  therefore  insuf- 
ficient to  take  such  debts  out  of  the  reputed  ownership  of 
the  firm  (z). 

Thirdly.  In  his  trade  or  business.  —  The  act  requires  tliat 
the  goods  shall  be  in  the  possession,  &c.,  of  the  bankrupt 
in  his  trade  or  business.  This  is  important.  What  is  in 
a  person's  trade  or  business  depends  on  what  he  trades  in 


(r)  See   Ex  parte   Agra   Bank,  3  635;    Ex    parte    Richardson,    51.   & 

Ch.  555;    Re'  Rawbone,  3   K.    &  J.  Ch.   43;    Gale    v.    Lewis,    9    Q.    B. 

300;  7?e  Langmead,  20  Beav.  20.  730;   Pinkett  v.  Wright,  2  Ha.  120. 

{s)  Alletson  v.  Chichester,  L.  R.  10  Notice  to  the  liquidator,  if  the  com- 

C.  P.  319;    Ex  parte  Agra  Bank,  3  pany  is  being  wound  up,  is  sufficient. 

Ch.  555;  North  British  Insur.  Co.  v  Wragge's  case,  5  Eq.  285;    and  see 

Hallett,    7     Jur.    N.    S.    12G3;     Ee  a»i<e,  p.  143. 

Shelley,    4    De    G.    J.    &    S.    543;  {y)  Browne    v.    Savage,    4    Drew. 

Ex  parte  Richardson,  M.  &  Ch.  43;  635;    Ex  parte   Nutting,  2   M.   D.   & 

Gale   V.  Lewis,  9  Q.  B.   730.     Mere  D.  302;  Ex  parte  Boulton,  1   De  G. 

casual  knowledge  by  a  secretary  is,  &  J.   163.      Compare   i?e   Shelley,  4 

however,  not  enough.     Societe  Gc'nc-  De    G.    J.    &    S.    543 ;     Duncan    v. 

rale  de  Paris  r.  Tramways  Union  Co.,  Chamberlayne,  11  Sim.  123;  Thomp- 

14   Q.   B.    D.   424.    and    11    Ap.    Ca.  son  r.  Speirs,  13  Sim.  409  ;  Ex  parte 

20 ;  lie  Barr's   Trust,  4  K.  &  J.  219 ;  Wilkinson,  ib.  475.      Ex  parte  Rose, 

Ex  parte  Watkins,  2  M.  &  A.  348;  2  M.  D.  &  D.  131,  must  be  considered 

Ex   parte    Burbridge,    1    Deac.    131 ;  overruled. 
Edwards  r.  Martin,  1  Eq.  121.  (=)  Ex  parte  Burton,   1   Gl.   &  J. 

(/)  Lloyd  V.  Banks,  3  Ch.  488.  207  ;    Ex    parte    Usborne,    ib.    358  ; 

(m)  Ante,  p.  141.  Ex  parte  Sprague.  4  De  G.  5L  &  G. 

(.r)  Allestonc.  Chichester,  L.R.  10  8GG.     Compare    Ex  parte  Wood^&te, 

C.  P.  319  ;  Browne  v.  Savage,  4  Drew.  2  M.  D.  &  D.  394. 

709 


*681  BANKRUPTCY.  [IV.  Cii.  4.  S.  3. 

or  what  his  business  is,  and  on  where  the  particular  goods 
are  (a). 

Fourthh/.  Property  must  be  in  possession  of  bankrupt  at  the 
time  of  his  bankruptcy.  —  The  reputed-ownership 
[*681]  *  chiuse  only  extends  to  goods  and  chattels  in  the 
bankrupt's  order  and  disposition  at  the  time  of  the 
commission  of  the  act  of  bankruptcy  to  which  the  adjudica- 
tion relates  (K).  Therefore,  although  such  property  may 
have  been  left  in  the  bankrupt's  order  and  disposition  for  a 
long  time,  and  although  he  may  thereby  have  acquired  a 
false  credit,  still,  if  before  he  has  committed  an  act  of  bank- 
ruptcy, they  have  been  taken  out  of  his  order  and  disposi- 
tion, his  trustee  will  have  no  claim  to  them  (c). 

In  a  case  where  the  goods  of  one  partner  were  in  the  order 
and  disposition  of  the  firm,  but  were  insured  in  the  name  of 
their  owner,  and  the  goods  were  burnt,  and  afterwards  the 
firm  became  bankrupt,  the  proceeds  of  the  policy  were  held 
not  to  form  part  of  the  joint  estate  of  the  firm,  although  the 
goods  themselves  would  have  done  so  had  they  continued 
undestroyed  (d^. 

Bona  fide  dealings  -without  notice  of  bankruptcy.  —  The 
effect  of  removing  goods  from  the  order  and  disposition  of 
a  bankrupt  after  he  has  committed  an  act  of  bankruptcy, 
turns  on  the  hojia  fides  of  their  owner,  and  on  his  knowledge 
or  ignorance  of  the  act  of  bankruptcy ;  for  it  is  held  that 
a  removal  of  goods  is  a  dealing  or  transaction  within  the 
meaning  of  the  protecting  clauses  (e).  Consequently,  al- 
though a  person's  goods  and  chattels  may  be  with  his  consent 
in  the  order  and  disposition  of  a  trader  who  commits  an  act 
of  bankruptcy,  yet,  if  such  person  afterwards,  bond  fide  and 
without  notice  of  such  act  of  bankruptcy,  takes  those  goods 


(a)  See  Ex  parte  Lovering,  24  Ch.  Ex  parte  Foss,  2  De  G.  &  J.  230 ; 
D.  31 ;  Ex  parte  Sully,  14  Q.  B.  D.  Sinclair  v.  Wilson,  20  Beav.  324. 
950.  See,  also,  Colonial  Bank  v.  See,  also.  Ex  parte  Littledale,  0  De 
Whinney,  30  Ch.  D.  201;  Ex  parte  G.  M.  &  G.  714;  Ex  parte  Master- 
Nottingham  Bank,  15  Q.  B.  D.  441.  man,  4  D.  &  Ch.  751,  which  related 

{h)  See  40  &  47  Vict.  c.  52,  §§  43  to  shares. 
and  44  (iii.).  (rf)  Ex   parte    Smith,    Buck,    149, 

(c)  See  Ex  parte  Phillips,  4  Ch.D.  and  3  Madd,  63;    and  see  Ex  parte 

496;  Stansfeld  v.  Cubitt,  2  De  G.  &  Browne,  0  Vcs.  136;  Ex  parte  Parry, 

J.   222 ;    .Jones    v.   Dwyer,    15   East,  5  ib.  575. 

21  ;    Smith   v.  Topping,  5  B.  &  Ad.  (e)  As  to  which,  see  ante,  p.  064, 

G74 ;     Price    v.    Groom,   2   Ex.   542 ;  and  Isitt  v.  Beeston,  L.  11.  4  E.x.  159. 
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out  of  the  trader's  order  and  disposition,  they  will  be  pro- 
tected from  the  claims  of  his  trustee  (/). 

*  Fifthhi.  Property  muijt  be  in  bankrupt's  possession  [*tj82] 
■with  the  consent  of  the  true  owner.  —  (ioods  and  chat- 
tels which,  at  the  time  of  the  commission  of  an  act  of  bank- 
ruptcy by  a  trader,  are  in  his  order  and  disposition,  in  fraud 
of,  or  against,  or  without  the  will  of  the  true  owner,  are  n(jt 
within  either  the  words  or  the  spirit  of  the  reputed-owner- 
ship clause  ((/).  After  a  bond  fide  demand  by  tlie  owner  to 
have  the  goods  restored  to  him,  they  cannot  be  said  to 
remain  with  his  consent,  or  by  his  permission,  in  the  posses- 
sion of  the  bankrupt ;  and  although,  therefore,  they  do  con- 
tinue in  his  possession  until  he  becomes  bankrupt,  his  trustee 
must  restore  them  (li). 

Who  are  considered  true  owners.  —  The  expression  true 
owner  includes  creditors  having  an  equitable  or  legal  charge 
or  lien  upon  goods  and  chattels  left  by  their  consent  in  the 
order  and  disposition  of  the  bankrupt  (/)•  Consequently, 
the  liens  of  such  persons  on  goods  so  left  are  lost  in  the 
event  of  the  bankruptcy  of  their  de1)tor  (/r). 

Cases  to  which  the  doctrines  of  reputed  ownership  do  not 
apply.— Having  now  alluded  to  the  circumstances  required 
to  bring  a  case  within  the  reputed-ownership  clause,  it  is 
proposed  to  advert  shortly  to  the  non-application  of  that 
clause,  to  property  which,  although  apparently  within  its 
words,  is  not  within  its  spirit. 

Property  in  possession  of  bankrupt  for  legitimate  purposes. 
—  The  doctrine  of  reputed  ownership  is  confined  to  those 
cases  in  which  possession  of  the  goods  by  the  bankrupt  is 
not  justified  by  any  unknown  custom  of  trade  (0^  i^or  by 

(/) /?e  Styan,  1  Pli.  105 ;  Graham  giving   instructions   to   demand,    see 

r.   Furbor,  14   C.  B.   134  ;   Brewin  r.  Ex  parte  riiillips,  4  Ch.  D.  490. 
Short,  5  E.  &  B.  227.     See,  too,  Ex  (i)  Kyall  v.  Howies,  1  Ves.  S.348; 

parte    Dobson,   2    M.    D.    &   D.    685,  Hornsby  v.   Miller,  1   E.  &    E.   192; 

and  Burn   r.   Carvalho,  4  M.    &   Cr.  Re  Slee,  15  Eq.  09. 
090.  (A-)  See  last  note,  and  Hoggard  r. 

(g)  Ex   parte   Ward,   8   Ch.    144;  Mackenzie,   25    Beav.  493;    and    see 

West  V.   Skipp,  1   Ves.   S.  239;    Ex  as    to    mortgages    by     deed     where 

parte   Richardson,    Buck,   480.      See,  the    mortgagor     retains     possession, 

also,   Acraman  v.   Bates,  2  E.   &   E.  Fresliney  r.  Carrick,  1  11.  &  N-  053; 

450,  as  to  goods  at  sea.  Spacknian   r.  Miller,   12  C.  B.  N.  S. 

(/()  Ex  parte    Ward,    8    Ch.    144;  059,  and    Ex  parte   Harding,   15  Eq. 

Smith  V.  Topping,  5  B.  &  Ad.  074  ;  223,    where    the    bill    of    sale    was 

Brewin  v.  Sliort,  5  E.  &  B.  227  ;   Re  registered. 
Slee,  15  Eq.  09.     As  to  the  etYect  of  (/)  Ante,  p.  077,  note  (//). 

771 


*683  BANKRUPTCY.  [IV.  Cii.  4.  S.  3. 

any  houd  fide  purpose  requiring  him  to  have  them 
[*683]   under   his    control  (w).     If,  therefore,  *  goods    are 

entrusted  to  factors  or  brokers  or  known  agents  to 
be  disposed  of  by  them  in  the  ordinary  course  of  trade,  and 
they  become  bankrupt,  such  goods  do  not  pass  to  their 
trustees ;  for  the  possession  of  the  goods  was  not  calcuhited 
to  deceive  any  one  conversant  with  mercantile  opera- 
tions («)• 

Trust  property.  —  So,  again,  property  vested  in  one  person 
in  trust  for  another  does  not  on  the  bankruptcy  of  the 
trustee  become  divisible  amongst  his  creditors,  either  under 
the  reputed  ownership  clause  or  otherwise  (o).  But  the 
trust  must  be  a  bond  fide  trust,  and  not  fraudulent,  i.e.,  not 
created  for  the  purpose  of  giving  the  trustee  the  apparent 
ownership  in  order  to  conceal  the  true  state  of  things  (^). 

Goods  held  for  specific  purpose.  —  In  conformity,  however, 
with  the  general  rule  relating  to  trust  property,  where  goods 
and  chattels  are  in  the  hands  of  a  bankrupt,  in  order  that 
he  may  apply  them  for  a  specific  purpose,  e.g.,  in  payment 
of  debts  owing  to  him  by  the  owner  of  the  goods,  the  trus- 
tee in  bankruptcy  must  so  apply  them,  notwithstanding  the 
reputed  ownership  clause  (^). 


2.    Particularly  as  regards  partners. 

Application  of  doctrine  of  reputed  ownership  to  partners.  — 
The  preceding  general  notice  of  the  doctrine  of  reputed 
ownership  will,  it  is  hoped,  suffice  to  render  its  application 
to  partners  readily  intelligible.     So  far  as  partners  are  con- 

(m)  See  Priestley  v.  Pratt,  L.  R.  2  291 ;    Bankhearl's    Trusts,  2  K.  &  J. 

Ex.   101;    Hamilton   v.  Bell,    10    Ex.  500;    Ex  parte  Gillett,  3  Madd.  28; 

.545 ;  Joy  v.  Campbell,  1  Sch.  &  Lef.  Ex   parte    Martin,   19    Ves.  491 ;    Ex 

.328;  Holderness  v.  Kankin,  2  De  G.  parte  Smitii,  4  D.  &  Ch.  579. 

F.  &  J.  258.  (p)  Ex  parte  Watkins,  2  M.  &  A. 

(n)  See  Ex  parte    Bright,  10  Ch.  348,    s.   c.    Ex    parte     Burbridge,    1 

D.  566;  Ex  parte  Wingfield,  ib.  591;  Deac.  131,  reversing  Ex  parte  Wat- 

Ex  parte  VUn,  1    Atk.  185;   Collins  kins,  4   Dcac.   &  Ch.  87.     See,  also, 

V.  Forbes,  3  T.  R.  316,  and  the  cases  Ex  parte  Ord,  2    M.  &   A.  724;    Ex 

in  the  last  note.     Compare  Ex  parte  parte  The  Lancaster  Canal  Co.,  Mon. 

Buck,  3  Ch.  D.  795,  where  tlie  bank-  «&  Bl.  94,  and    further,  as  to  secret 

rupt  was  not  known  to  be  a  factor.  trusts,  jier  Lawrence,  J.,  in    Horn  v. 

(o)  46  &  47  Vict.  c.  52,  §  44,  cl.  1 ;  Baker,  9  East,  215,  and  2  Sm.  L.  C. 

Joy  V.  Campbell,  1   Sch.  &  Lef.  328;  (7)  Ex   parte   Brown,  3    M.  &  A. 

Ex  parte  Geaves,  8  l)e    G.  M.  &  G.  471.     See  other  cases,  ante,  p.  653. 
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cerned,  the  doctrine  in  question  derives  its  cliief  importance 
from  the  effect  it  produces  on  the  distrilnition  of 
their  assets  ;  for  it  *  results  from  the  reputed  owner-  [*684] 
ship  clause,  that  in  the  event  of  the  bankruptcy  of  a 
firm,  whatever  is  in  the  reputed  ownership  of  the  firm  is 
distributable  as  its  joint  estate,  whilst  whatever  is  in  the 
reputed  ownership  of  some  individual  partner  is  distril^utable 
as  his  separate  estate. 

Effect  of  doctrine  on  joint  and  separate  estate.  —  And  this 
rule  prevails  over  all  others  ;  for  when  a  case  of  reputed 
OAvnership  is  once  established,  it  is  not  of  the  least  conse- 
quence to  whom  the  property  in  question  really  belongs. 
As  an  instance  of  this,  reference  may  be  made  to  Ex  parte 
Hare  (r),  in  which  furniture  belonging  to  one  partner  only, 
but  kept  in  the  office  of  the  firm,  and  used  there  as  a  part  of 
the  [)artnership  effects,  was,  on  the  bankruptcy  of  the  firm, 
distributed  as  joint  estate.  The  same  principle,  prol^ably, 
led  to  the  decision  in  Ux  parte  Hunter  (s),  in  which  there 
were  three  partners,  but  one  of  them  had  no  interest  what- 
ever in  anything  except  the  profits ;  it  was  contended  that 
under  these  circumstances  there  was  no  joint  property  of 
the  three,  but  it  was  held  that  the  property  of  the  two  must 
be  distributed  as  if  it  were  the  property  of  the  three. 

Liens  destroyed  by  doctrines  of  reputed  o'wnership.  —  Again, 
if  goods  and  chattels  are  in  the  reputed  ownership  of  one 
or  more  partners,  the  liens  of  the  other  partners  upon  such 
goods  and  chattels  will  be  overridden  in  favour  of  the  cred- 
itors of  those  in  whose  order  and  disposition  the  goods  and 
chattels  were  at  the  time  of  the  Ijankruptcy  (^).  Thus,  in 
the  case  of  Hoggard  v.  Mackenzie  (?/),  where  a  Scotch  fiim 
had  an  establishment  in  London,  which  was  conducted  in 
its  name  by  a  manager,  who  had  a  lien  on  the  goods  con- 
signed to  him  by  his  principals  for  advances  made  by  him, 
it  was  held,  on  the  bankruptcy  of  the  firm,  that  goods  in  the 
possession  of  the  manager  were  in  the  reputed  ownership  of 
the  firm,  and  that  his  lien  could  not  prevail  against  the 
assisfnees. 


(»•)  1  Deac.  16 ;  2  Mont.  &  A.  478,  (s)  2  Rose,  .382. 

per   Erskine,    C.   J.       Sir    J.    Cross  (/)  See  Kyall    v.  Kowles,  1    Atk. 

thought  the  furniture  was  in  point  of  184. 
fact  partncrsliip  property.     Compare  (it)  25  Beav.  493. 

A'r  imrte  Murton,  1  M.  1).  &  D.  252. 
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PosEession  of   one  partner  generally  possession  of  the  firm. — 
As  a  oeiieial  rule,  however,  property  of  the  firm  in  the  pos- 
session of  one  partner  for  the  purposes  of  the  partnership  is 
not  in  his  order  and  disposition  so  as  to  form  part 
[*685]  of  his  *  separate  estate ;  he  is  himself  a  true  owner 
and  his  possession  is  that  of  the  firm  (x). 
No  joint  estate  created  where  one  partner  only  is  bankrupt.  — 
But  the   dnctrines  of  reputed  ownership  only  apply  to  that 
which  is  in  the  order  and  disposition  of  a  bankrupt ;  whilst, 
therefore,  if  one  partner  only  is  bankrupt  the  joint  estate  of 
the  firm  may  possibly  be  treated  as  his  separate  estate  by 
being  in  his  order  and  disposition  (3/),  his  separate   estate 
cannot  be  treated  as  joint  estate  by  reason  of  its  being  in  the 
order  and  disposition  of  himself  and  his  co-partners  (2). 

The  application  of  the  doctrine  of  reputed  ownership  to 
partners,  seldom  presents  peculiar  difficulties,  except  when 
there  has  been  a  change  in  the  firm,  or  where  there  is  a 
dormant  partner ;  but  its  application  in  these  cases  requires 
special  notice. 

First.  Reputed  ownership  where  there  has  been  a  change  in 
the  firm.  —  It  follows  from  the  principles  examined  in  the 
preceding  pages,  that  a  mere  change  in  the  firm,  whether  by 
the  introduction  of  a  new  or  the  retirement  of  an  old  partner, 
does  not  necessarily  cause  a  change  in  the  reputed  ownership 
of  the  property  of  the  old  firm. 

Property  of  old  firm  continuing  in  its  reputed  ow^nership.  — 
This  is  particularly  true  of  debts  owing  to  the  old  firm,  and 
of  merchandise  belonging  to  it,  but  in  the  hands  of  third 
persons ;  and  there  is  abundant  authority  to  show  that  debts 
and  goods  left  in  the  reputed  ownership  of  the  old  firm, 
.  although  in  fact  l)elonging  to  the  new  firm,  must,  in  the  event 
of  bankruptcy,  be  treated  as  the  joint  estate  of  the  old  firm. 
In  Ex  jmrte  Burton  (a)  a  firm  of  three  partners.  A.,  B., 
and  C,  was  dissolved.  A.  continued  the  partnership  busi- 
ness, and  the  debts  due  to  the  firm  were  assigned  to  him  by 

(r)  See    infra,  for  cases   showing  (s)  See  Ex  parte  Taylor,  2  M.  1). 

this  to  be  so.  &  1).  7.53. 

(y)  It  cannot  be  so  treated  if  the  (a)  1  Gl.  &  J.  207.     See,  too.  Ex 

joint  estate  is  in  the  joint  possession  partn    Usborne,    ih.    .3o8 ;    Ex    parte 

of  all  the  partners,  Ex  parte  Donnan,  Hawtrey,  7  Jur.  71 ;    Ex  parte  Leaf, 

8Ch.51.    See,  also,  £'x  ;jar<e  Fletcher,  1  Deac.  170,  where    one    member  of 

8  Ch.  D.  218.  the  old  firm  had  died. 
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B.  and  C.  The  dissolution  was  advertised,  and  the  adver- 
tisement stated  that  all  debts  by  or  to  the  lirni  would  be  paid 
or  received  by  A.  No  other  notice  of  A.'s  exclusive  title  to 
the  debts  was  given.  A.  Ijecame  bankrupt,  and  shortly  after- 
wards A.,  B.,  and  C.  Ijecame  liankrupt.  It  was  held 
tliat  the  del)ts  assigned  to  A.  *were  in  tlic  reputed  [*G8fJ] 
ownership  of  A.,  B.,  and  C. ;  for  although  A.,  as  a 
partner,  was  entitled  to  receive  the  debts  without  reference 
to  the  assignment,  still,  until  notice  of  that  avssignraent  was 
given  to  the  debtors,  they  were  as  much  at  liberty  to  pay 
their  debts  to  B.  or  C.  as  to  A. 

So,  in  Ex  parte  Sprague  (i),  a  firm  of  A.  and  B.  dissolved 
partnership;  the  dissolution  was  advertised  in  the  Gazette; 
and  the  debtors  of  the  firm  were,  by  a  circular,  requested  to 
pay  their  debts  to  A.  The  debts  due  to  the  firm  were,  in 
fact,  awarded  to  A.  by  an  arbitrator  appointed  by  him  and  B. 
to  determine  the  terms  of  dissolution.  On  the  subsequent 
bankruptcy  of  A.,  and  of  A.  and  B.,  it  was  held  that  the 
debts  due  to  A.  and  B.  were  in  the  order  and  disposition  of 
the  firm;  for  its  del)tors  had  had  no  notice  that  A.  would 
become  solely  entitled  to  those  debts,  the  circulars  amount- 
ing to  no  more  than  a  request  that  the  debtors  would  pay 
their  debts  to  A.  on  behalf  of  the  firm. 

Ex  parte  Harris.  —  So  with  goods.  If  one  of  two  partners 
retires  and  assigns  his  share  and  interest  in  the  partnership 
property  to  the  other,  and  part  of  that  property  consists  of 
goods  in  the  dock  or  at  a  wharfinger's,  and  notice  of  the 
assignment  is  not  given  to  the  custodian  of  the  goods,  they 
will,  on  the  bankruptcy  of  the  two  partners,  be  treated  as 
forming  part  of  the  joint  estate,  and  not  as  part  of  the  sepa- 
rate estate  of  the  partner  to  whom  they  were  assigned  (c). 

Reputed  ownership  of  old  firm  determined  by  notice.  —  On 
the  other  hand,  if  proper  notice  of  a  change  of  ownership  is 
given,  that  which  was  the  property  of  the  old  lirm  will  become 
})art  of  the  estate  of  the  new  lirm.  Further,  if  A.  is  the  ow^ner 
of  goods  in  the  custody  of  a  third  person,  and  A.  takes  B.  into 
partnership  with  him,  and  gives  notice  to  such  person  to  hold 
the  goods  for  A.  and  B.,  instead  of  for  A.  as  formerly,  and 
then  A.  and  15.  bei'ome  bankrupt,  those  goods  will  be  treated 

(6)  4  De  G.  M.  &  G.  866;  compare  as  to  the  suflBciency  of  the  notice  in 
Ex  parte  Woodgate,  2  M.  &  D.  394,       this  case. 

(c)  Ex  parte  Harris,  1   Madd.  583. 
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as  ill  tlie  reputed  o^vllel•ship  of  A.  and  B.,  although  1).  may 
have  been  a  merely  nominal  partner,  having  no  share  in  the 
assets  of  the  partnership  (c?) ;  nor  will  a  lien  on 
[*6S7]  *the  goods  in  favour  of  the  person  in  whose  posses- 
sion they  are,  affect  the  result,  as  between  the  estates 
of  A.,  and  of  A.  and  B.^'). 

Property  of  old  firm  not  in  the  reputed  cwnership  of  continu- 
ing partners.  —  It  has  already  been  seen  that  the  doctrine  of 
reputed  ownership  only  applies  where  a  bankrupt's  possession 
of  goods  is  not  justified  by  any  hond  fide  purpose  requiring 
him  to  have  them  in  his  custody  (/)•  Tliis  principle  is 
peculiarly  applicable  to  partners ;  for  the  possession  by  one 
partner  of  the  goods  of  the  firm  may  be,  and  often  is,  per- 
fectly justifiable ;  and  if  one  partner  only  is  in  possession  of 
partnership  goods,  and  the  circumstances  are  not  such  as  to 
show  that  he  is  in  exclusive  possession  for  purposes  uncon- 
nected with  the  partnership,  those  goods  will  not  be  treated 
as  ill  his  order  and  disposition  Q/).  In  conformity  with  this 
principle,  if  a  firm  is  dissolved  and  all  its  property  is  vested 
in  one  partner  upon  trust  to  pay  the  debts  of  the  linn,  and  he 
becomes  bankru})t,  the  property  of  tlie  firm  is  not  distrilnita- 
ble  as  his  separate  estate,  but  retains  its  character  of  joint 
estate  Qi).  It  is  not  even  necessary  that  there  should  be 
any  actual  assignment  to  him  upon  an  express  trust ;  for  if  a 
firm  is  simply  dissolved  and  one  partner  continues  in  posses- 
sion of  its  property,  he  is  held  to  be  in  such  possession  on 
behalf  of  the  firm,  and  for  the  purpose  of  winding  up  its 
affairs,  until  the  contrary  is  proved  (i). 

Thus,  in  the  case  of  Ex  parte  Cooper  (^),  A.  and  B.  dis- 
solved partnership ;  a  notice  of  the  dissolution  was  inserted 
in  the  Gazette^  and  such  notice  stated  that  A.  would  receive 


((-/)  Ex    parte    Arbouin,    De    Gex,  314;    and    see    Ex  parte    Martin,    19 

359.  Ves.  491 ;  Ex  parte  Fell,  10  il).  348 ; 

(e)  Ibid.  Ex  parte  Pemberton,  1  Deac.  421. 

(/)  Ante,  p.  082.  (/)  Ex  parte.  Williams,  11  Ves.  3 ; 

(^)  Ex   parte   Flyn,    1    Atk.    185 ;  Ex   parte    Taylor,    Mont.     240 ;    Ex 

Ex  parte  Taylor,  Mont.  240,  item  2d.  /yar^e    Copeland,    2  Mont.  &  A.  177. 

Compare  Ex  jiarte  Brown,  9  Ch.  D.  See,  too,  Ex  parte  Vardon,  2  M.  D. 

389,   where   partnership   goods   were  &  D.  094. 

mortgaged  by  two  partners,  and  one  (k)  1  M.  D.  &  D.  358.     Compare 

retired,  and  the   mortgagee   allowed  Graham    v.  McCulloch,   20   Eq.  397, 

the   goods   to   remain  with  the  con-  noticed  infra,  p.  089,  where  the  bank- 

tinuing  partner.  rupt  was  in  possession  as  purchaser. 

(/«)  Copeman  v.  Gallant,  1  P.  W. 
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and  pay  all  debts.  A.  continued  to  carry  on  the 
partnership  *husines.s  in  the  name  of  the  old  hrni,  and  [*G88] 
lie  had  its  j)r()i)L'rly  in  his  possession.  ( )n  the  subse- 
quent bankru[)tcy  oi'  A.  and  B.,  four  nionihs  after  the  disso- 
lution, it  was  held  that  the  property  of  the  lirni  in  A.'s  j^os- 
session  was  not  to  be  considered  as  in  his  order  and  disposi- 
tion. 

Nor  in  that  of  surviving  partner.  —  A\'^here  partnership  prop- 
erty comes  into  the  hands  of  one  partner  by  survivorship,  and 
that  partner  becomes  bankrupt,  very  strong  eireumstanees 
are  required  to  show  that  such  property  is  distributable  as 
liis  separate,  and  not  as  joint,  estate  (Z).  If  he  continues  to 
carry  on  the  business,  contrary  to  the  trust  reposed  in  him, 
and  against  the  consent  of  the  persons  interested  in  the  estate 
of  the  deceased  j)artners,  it  is  clear  that  the  reputed  owner- 
shi})  clause  -will  not  a[)[)ly  (>/i). 

Difference  ■where  continuing  partner  carries  on  business  for 
himself  only. — -Where,  however,  a  parliiershi[)  is  dissdlved, 
and  one  of  the  partners  continues  to  carry  (jn  the  business  on 
his  own  account,  and  not  for  the  purpose  of  winding  up  the 
affairs  of  the  concern,  and  where,  from  lapse  of  time  or  other- 
wise, there  is  evidence  to  show  acquiescence  in  such  a  course 
of  proceeding  on  the  part  of  the  retired  partners,  then  the 
nature  of  the  partnership  property  will  be  held  to  have  been 
changed,  either  b}^  virtue  of  a  tacit  agreement  between  the 
partners  themselves,  or  b}-  virtue  of  the  doctrine  of  reputed 
ownership  ;  and  in  either  case,  that  which  was  the  joint  estate 
of  all  will  be  distributable  as  the  separate  estate  of  the  con- 
tinuing partner  {ii).  Thus,  in  Horn  v.  Baker  (o),  A.,  B.,  and 
C.  dissolved  i)artnershi[),  and  it  was  agreed  that  C.  and  a  third 
person,  D.,  should  continue  the  business  on  their  own  account, 
and  that  the}'  should  pay  i^n  annuity  to  A.,  and  after  liis 
death  to  his  widow.  The  [)artnership  property  was  not 
assigned  to  C.  and  D.,  but  was  allowed  to  remain  in  their 


(/)  See  J?x /J(ji7e  Manchester  B.ink,  (m)  Ex  parte  Bntclier,  13  CIi.  D. 

12   Ch.  1).  017,  ami  1:3    ib.    405,  sub  405,    Stocken    r.    Dawson,    0    Btav. 

noin.     Ex    parte    Butcher;      Brett    v.  239,   and    on    appeal,    17    L.    J.    Ch. 

Beckwith,  3  Jur.  N.   S.  31,   noticed  282. 

ante,  p.  GOO ;  Ex  parte  Leaf,  Mon.  &  (h)  See  "West  v.  Skip,  1  A'es.  S. 

Ch.  062;  Ex  parte  Heath,  4  Jur.  28.  242;  Ex  parte  Barrow,  2  Rose,  252; 

Compare  Ex  parte  Taylor,  Mont.  240,  Ex    parte   Fell,    10    Ves.    347.      Sec, 

noticed  infra,  p.  089.  also.  Ex  parte  Hayman,  8  Cli.  D.  11. 

(o)  9  East,  215. 
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possession  for  the  purposes  of  their  business ;  and  on  their 

bankruptcy,   such  of  the   property  as   consisted   of 

[*689]  *  goods  and  chattels  was  held  to  be  in  their  order 

and  disposition,  with  the  consent  of  their  true  owner. 

Again,  in  Graham  v.  McCuUoch  (^p),  the  plaintiff  and  the 
defendant  were  partners,  and  in  a  suit  for  dissolution,  and 
under  an  order  of  the  Court,  the  plaintiff  agreed  to  buy  the 
business,  and  was  let  into  possession  as  purchaser.  Before 
the  money  was  paid  he  became  bankrupt,  and  it  was  held  that 
the  business  assets  belonged  to  his  trustee  as  part  of  his 
estate,  and  that  the  partiiership  could  only  prove  for  the 
purchase-money.  The  property  purchased  had,  in  fact, 
passed  in  equity  to  the  bankrupt,  who  was  a  mere  debtor  for 
the  price.  The  property  was  not  in  the  order  and  disposition 
of  the  firm,  but  in  his  own  order  and  disposition  with  the 
consent  of  his  co-partner. 

Case  of  surviving  partner.  —  Where  the  continuing  partner 
is  a  surviving  partner,  the  doctrines  of  reputed  ownership 
may  apply,  although,  as  before  observed,  under  ordinary  cir- 
cumstances they  do  not.  In  ^x  parte  Taylor  (</),  a  debt 
due  to  a  firm  had,  on  the  death  of  one  of  the  partners,  been 
compromised  by  the  survivors,  who,  in  lieu  of  payment,  had 
accepted  from  the  debtor  two  promissory  notes,  and  a  policy 
of  insurance,  which,  on  their  bankruptcy,  were  in  their  pos- 
session. The  Vice-Chancellor  (Shadwell)  held,  that  the  debt, 
having  been  compromised  by  the  surviving  partners,  was 
within  the  statute. 

Secondly.  Effect  of  reputed  ownership  on  dormant  partners. 
—  The  extent  to  which  a  dormant  partner  is  affected  by  the 
doctrine  of  reputed  ownership  is  by  no  means  well  settled. 
It  was  held  in  Coldwell  v.  Gregory  (r),  that  if  there  was  a 
partnership  of  two  persons,  one  of  whom  was  dormant,  and 
the  otlier  of  whom  became  bankrupt,  the  share  of  the  former 
did  not  pass  to  the  assignees  of  the  latter;  it  being  monstrous 
to  deprive  the  dormant  partner  of  his  share  in  the  partner- 
ship  property,   and   yet   leave   him  liable    to    all   the    part- 


(p)  20  Eq.  .397.     The  (If)Ctrine  of  Assit,mces  of  Brewster  and  West,  22 

reputed  ownership  seems  hardly  ap-  L.  J.  Bank.  02,  there  cited, 
plicable  to  such  a  case.     The  prop-  (</)  Mont.  240,  item  No.  1. 

erty  was  in  equity  the  bankrujjt's ;  he  (r)  1  Price,  119,  130,  and  2  Rose, 

was  in  jjossession,  and  was  debtor  for  149. 
the  purchase-money.     So  in  Ex  parte 
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neiship  crtdiLurs.  This  case,  *  however,  was  gen-  [*690] 
erally  considered  as  overruled  by  later  authorities 
which  were  taken  as  having  settled  that,  under  the  circum- 
stances supposed,  the  wliole  partnership  [jroperty  was  in  the 
order  and  disposition  of  the  bankrupt,  within  the  meaning  of 
the  reputed  ownership  clause,  and  was,  therefore,  distributa- 
ble as  if  it  belonged  to  him  alone  (^«).  It  naturally  followed 
from  this,  that  if  a  dormant  partner  retired,  and  the  other 
partners  continued  to  cany  on  I  lie  business  of  the  firm,  and 
became  bankrupt,  the  partnership  property  was  in  their  order 
and  disposition,  although  it  was  agreed  that  they  should 
apply  it  in  payment  of  the  debts  of  the  old  firm  (f). 

However,  in  Reynolds  v.  Bowley  ((<)  the  Court  of  Ex- 
chequer Chamber  held  that  where  two  partners  carried  on 
business  in  tlie  name  of  one  of  them,  the  goods  of  the  firm 
could  not  be  treated,  on  the  bankruptcy  of  that  one,  as  in 
his  order  and  disposition  with  the  consent  of  the  other 
partner.  This  decision,  if  based  upon  the  ground  that  the 
so-called  dormant  partner  was  in  joint  possession  with  the 
bankrupt,  offers  no  real  difficulty;  and  the  decision  was 
based  on  this  ground  both  by  Willes,  J.,  and  Bramwell,  B, 
But  the  majority  of  the  Court  (j-)  based  their  judgment  on 
the  much  broader  ground  that  the  reputed  ownership  clause 
only  applies  where  there  is  a  true  owner,  and  another  person 
in  possession  with  his  consent;  and  that  the  clause  has  no 
application  to  cases  where  the  person  in  possession  is  himself 
a  joint  owner,  and  is  in  possession  by  virtue  of  his  owner- 
ship, and  has  as  much  right  to  possession  as  his  co-owner. 

In  U.V  parte  Hayman  (j/),  however,  property  of  a  father 
was  held  to  be  in  the  reputed  ownership  of  himself  and  his 
son  who  was  not  a  partner,  but  was  liable  to  some  creditors 
as  if  he  were  a  partner.  The  father,  who  was  the 
true  owner,  had  *  allowed  his  property  to  be  in  the  [*601] 
reputed  ownership  of  himself  and  son.     The  posses- 


(s)  Ex  parte  Dyster,  2  Rose,  256 ;  ib.  41.     See  ante,  p.  685,  notes  (y) 

Re  parte  Enderby,  2  B.  &  C.  309;  Ex  and  (z). 

parte  Chuck,  Mont.  oOl,  and  8  Bing.  (.r)  Kelly,  C.  B.,  and  Byles,  Keat- 

469;  i?e  Curry,  12  Ir.  Eq.  382.  ing   and    Sinitli,  JJ.      See    the    next 

(0  Ex  parte  Endirby,  2  B.  &  C.  case    in    which    tiieir   reasoning   was 

389;    Ex  parte  Chuck,  8    Bing.  460;  not  altogether  apjjroved. 
Ex  parte  Jennings,  lilont.  -iij.  ('/)  8   Ch.   D.   11.      See.  also.  Re 

(m)  L.  K.  2  Q.   B.    474,  reversing  Rowland  and  Crankshaw,  1  Ch.  421 ; 

Ex  parte  Sheen,  6  Ch.  D.  235. 
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sion  in  this  case  was  not  in  accordance  with  the  title,  wliilst 
iu  Reynolds  v.  Bowley  it  was,  and  this  seems  to  be  the  test 
in  cases  of  this  description. 

In  U.V  parte  Wood  (2),  A.  and  B.  were  partners,  carrying 
on  business  in  the  name  of  A.  They  dissolved  partnership, 
and  it  was  agreed  that  A.  should  receive  and  pay  all  debts, 
and  should  retain  the  stock-in-trade,  and  pay  B.  for  his  inter- 
est. A.  continued  to  carry  on  business  on  his  own  account, 
and  became  bankrupt,  and  afterwards  B.  became  bankrupt. 
It  was  held  that  all  the  partnership  debts  and  stock-in-trade 
were  in  A.'s  order  and  disposition,  as  reputed  owner  at  the 
time  of  his  bankruptcy,  and  were  consequently  distributable 
as  his  separate  estate,  although  the  dissolution  of  partnership 
had  not  been  pul)licly  made  known. 

In  the  event  of  death  of  dormant  partner.  —  Where,  how- 
ever, a  dormant  partner  is  dead,  that  which  the  ostensible 
partner  is  entitled  to  receive  or  have  in  his  possession  as  sur- 
vivor, cannot  be  said  to  be  in  his  order  and  disposition  with 
the  consent  of  the  true  owner  (a),  unless  perhaps  the  execu- 
tors of  the  deceased  allow  him  to  continue  to  carry  on  busi- 
ness mth  their  testator's  assets. 


SECTION     IV.— THE     ADMINISTRATION    OF    BANKRUPT    PART- 
NEKS'   ESTATES. 

1.    Ge rubral  PrinciiJles. 

Administration  of  estates  of  bankrupt  partners.  —  The  prin- 
ciples according  to  which  tlie  property  of  Ijankrupt  partners 
is  distributed  amongst  the  various  persons  having  claims 
upon  it,  have  next  to  be  considered.  These  principles  are 
the  same,  whether  the  estate  to  be  administered  is  that  of 

a  single  bankrupt  partner,  or  that  of  a  bankrupt 
[*692]  firm  (i).     *  Consequently,  the  present  subject   may 

be  conveniently  disposed  of  by  examining  the  princi- 
ples w^hich  apply  to  a  joint  adjudication  against  the  firm,  and 

(2)  De  Gex,  134.  where  a  husband  and  his  wife  carry 

(a)  See  Brett  v.  Beckwitli,  3  Jur.  on  one  business  in  partnersliip  (she 

N.  S.  31,  and  other  cases  cited  ante,  having  separate  estate),  and  he  car- 

p.  688,  note  (/).  ries   on   another   business   alone,  Re 

(Jj)  The    same    principles     apply  Childs,  9  Ch.  508. 
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by  noticing,  as  may  be  required,  such  peculiarities  as  are  met 
with  when  the  buiikru})tcy  is  eonlined  t<j  one  partner  only. 

Joint  estate  to  be  distinguished  from  separate  estate,  and  joint 
debts  from  separate  debts.  —  In  administering  the  estate  of  a 
bankrupt  lirm  or  of  some  or  one  oidy  of  its  members,  it  is 
necessary  to  distinguish  accurately,  first,  joint  from  separate 
estate ;  and,  secondly,  joint  from  separate  debts :  for  the 
leading  principle  of  administration  is,  if  possible,  to  pay  the 
debts  of  the  firm  (joint  deljts)  out  of  the  assets  of  tlie  iirm 
(joint  estate),  and  the  private  debts  of  each  partner  (sepa- 
rate debts)  out  of  his  own  private  i)roperty  (separate  estate) : 
in  other  words,  to  make  each  estate  pay  its  own  creditors  (c). 

This  rule,  which  has  long  been  established,  was  clearly  laid 
down  by  Lord  King  in  Ex  parte  Cook  (c7),  in  the  following 
words :  "  It  is  settled,  and  is  a  resolution  of  convenience, 
that  the  joint  creditors  shall  be  first  paid  out  of  the  partner- 
ship or  joint  estate,  and  the  separate  creditors  out  of  the 
separate  estate  of  each  partner ;  and  if  there  be  a  surplus  of 
the  joint  estate,  besides  what  will  pay  the  joint  creditors,  the 
same  shall  be  applied  to  pay  the  separate  creditors ;  and  if 
there  be,  on  the  other  hand,  a  surplus  of  the  separate  estate 
beyond  what  will  satisfy  the  separate  creditors,  it  shall  go  to 
supply  any  deficiency  that  may  remain  as  to  the  joint 
creditors  "  (<?). 

The  rule  thus  laid  down  by  Lord  King  still  prevails. 

*  The  Bankruptcy  Act,  1883,  enacts  as  follows :  —   [*693] 

§  40.  (3.)  In  the  case  of  partner.s  the  joint  estate  shall  be  applicable  in 
the  first  instance  in  payment  of  their  joint  delits,  and  the  separate  estate 
of  each  partner  shall  be  applicable  in  the  first  instance  in  payment  of  his 

(c)  Ex  parte   Elton,  .3   Ves.   239,  was  adhered  to  by  Lord  Eldon,  and 

and  see  1  Mont.  Part.  110,  note  2  D.;  has   not   since   been   departed  from. 

Bank.  Rules,  1886,  r.  293.  See    Ex  parte  Taitt,  10  Ves.  193;    1 

((/)  2  P.  W.  500.     See,  too,  Twiss  Mont.  Part.  110,  note  2  D.,  and  67, 

v.  Massey,  1  Atk.  67  ;  Ex  parte  Crow-  note  Q. ;  Cooke's  Bank.  Law,  259  et 

der,  2  Vern.  706.  <!p<[.,   ed.   8.     See,    for   some    reasons 

(c)  The  principle  enunciated  above  justifying  the  rule.  Lodge    v.  Prich- 

was  departed  from  by  Lord  Tliurlow,  ard,   1    De  G.  J.  &    S.  613,  614,  per 

who  allowed  joint  and  separate  cred-  Turner,  L.  J.     The  rule  is   adhered 

itors   to   be    paid   jmi  i  passu.     Lord  to   without   reference   to    the  actual 

Rosslyn    restored    the    old    rule,  but  advantage    or   disadvantage    to    the 

allowed  the  joint  creditors  to  be  paid  creditors  in  any  partieular  case.     See 

pari  passu  with  the  separate  credit-  Nanson  v.  Gonion,   1    App.  Ca.   195; 

ors  out  of  the  separate  estate  in  case  Ex  parte  CoUiuge,  4  De  G.  J.  &  Sm. 

of  there  being  no  joint  estate.     The  533. 
rule  thus  raoditied  by  Lord  Rosslyn 
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separate  debts.  If  there  is  a  surplus  of  the  separate  estates  it  shall  be 
dealt  with  as  part  of  the  joint  estate.  If  there  is  a  surplus  of  the  joint 
estate  it  shall  be  dealt  with  as  part  of  the  respective  separate  estates  in 
proportion  to  the  right  and  interest  of  each  partner  in  the  joint  estate. 

Joint  and  separate  dividends.  —  §  59.  (1.)  Where  one  partner  of  a 
firm  is  adjudged  bankrupt,  a  creditor  to  whom  the  bankrupt  is  indebted 
jointly  Math  the  other  partners  of  the  firm,  or  any  of  them,  shall  not  re- 
ceive any  dividend  out  of  the  separate  property  of  the  bankrupt  until  all 
the  separate  creditors  have  received  the  full  amount  of  their  respective 
debts. 

(2.)  Where  joint  and  separate  properties  are  being  administered,  divi- 
dends of  the  joint  and  separate  properties  shall,  subject  to  any  order  to 
the  contrary  that  may  be  made  by  the  Court  on  the  application  of  any 
person  interested,  be  declared  together ;  and  the  expenses  of  and  incident 
to  such  dividends  shall  be  fairly  apportioned  by  the  trustee  between  the 
joint  and  separate  properties,  regard  being  had  to  the  work  done  for  and 
the  benefit  received  by  each  property. 

And  the  Bankruptcy  rules,  1886  (like  the  older  rules),  re- 
quire distinct  accounts  to  be  kept  of  the  joint  and  separate 
estates  (/).     The  rule  is  as  follows:  — 

Joint  and  separate  estates  accounts.  —  293.  Where  a  receiving  order 
has  been  made  against  debtors  in  partnership,  distinct  account  shall  be 
kept  of  the  joint  estate  and  of  the  separate  estate  or  estates,  and  no  trans- 
fer of  a  surplus  from  a  separate  estate  to  the  joint  estate  on  the  ground 
that  there  are  no  creditors  under  such  separate  estate  shall  be  made  until 
notice  of  the  intention  to  make  such  transfer  has  been  gazetted. 

Further  the  Bankruptcy  rules,  1886,  provide  :  — 

Separate  firms.  —  269.  If  any  two  or  more  of  the  members  of  a  part- 
nership constitute  a  separate  and  independent  firm,  the  creditors  of  such 
last  mentioned  firm  shall  be  deemed  to  be  a  separate  set  of  creditors,  and 
to  be  on  the  same  footing  as  the  separate  creditors  of  any  individual 
member  of  the  firm.  And  where  any  surplus  shall  arise  upon  the  admin- 
istration of  the  assets  of  such  separate  or  independent  firm,  the  same 
shall  be  carried  over  to  the  separate  estates  of  the  partners  in  such  sepa- 
rate and  independent  firm  according  to  their  respective  rights  therein. 

[*694]       *  And  as  regards  costs  and  remuneration  of   the 
trustee  they  also  provide  :  ^  — 

Apportionment  of  costs  between  joint  and  separate  estates.  — 
127.  In  the  case  of  a  bankruptcy  petition  against  a  partnership,  the  costs 
payable  out  of  the  estates  incurred  up  to  and  inclusive  of  the  receiving 

(/)  Bank.  Rules,  1886,  r.  29.3.     A       general    order     applies ;     Ex    jiarte 
petition  that  separate  accounts  may       Green,  1  D.  &  C.  382. 
be    kept     is     improper     where     the 

1  Partnership  being  proved  on  a  bill  to  establish,  an  account  of  claims  of 
creditors  was  directed.     Held,  that  costs  of  suit  sliould  not  be  paid  out  of 
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order  shall  be  apportionod  between  the  joint  and  separate  estates  in  such 
proportions  as  tlic  Ollicial  Receiver  may  in  his  discretion  determine. 

Costs  out  of  joint  or  separate  estates.  — 128.  (1.)  Where  the  joint 
estate  of  anv  co-debtors  is  insuHicit-nt  to  defray  any  costs  or  charges  prop- 
erly incurred  prior  to  the  appointment  of  tlie  trustee,  the  Otticial  Receiver 
may  pay  or  direct  the  trustee  to  pay  such  costs  or  charges  out  of  the  separ 
rate  estates  of  such  co-debtors,  or  one  or  more  of  them,  in  such  proportions 
as  in  his  discretion  the  Official  Receiver  may  think  fit.  The  Official  Receiver 
may  also,  as  in  his  discretion  he  may  think  fit.  pay  or  direct  the  trustee 
to  pay  any  costs  or  charges  properly  incurred,  prior  to  the  appointment 
of  the  trustee,  for  any  separate  estate  out  of  the  joint  estate  or  out  of  any- 
other  separate  estate,  and  any  part  of  the  costs  or  charges  of  the  joint 
estate  incurred  prior  to  the  appointment  of  the  trustee  which  affects  any- 
separate  estate  out  of  that  separate  estate. 

(2.)  Where  the  joint  estilte  of  any  co-debtors  is  insulficient  to  defray 
any  costs  or  charges  properly  incurred  after  the  appointment  of  the  tru.s- 
tee,  the  trustee,  with  such  consent  as  is  hereinafter  mentioned,  may  pay 
such  costs  or  charges  out  of  the  separate  estates  of  such  co-debtors,  or 
one  or  more  of  them.  The  trustee,  with  the  said  consent,  may  also  pay- 
any  costs  or  charges  properly  incurred  for  any  .separate  estate,  after  his 
appointment,  out  of  the  joint  estate,  and  any  part  of  the  costs  or  charges 
of  the  joint  estate  incurred  after  his  appointment  which  affects  any  sep- 
arate estate  out  of  that  separate  estate.  Xo  payment  under  this  rule  shall 
be  made  out  of  a  separate  estate  or  joint  estate  by  a  tru.stee  without  the 
consent  of  the  committee  of  inspection,  of  the  estate  out  of  which  the  pay- 
ment is  intended  to  be  made,  or,  if  such  committee  -withhold  or  refuse 
their  consent,  without  an  order  of  the  Court. 

Apportionment  of  trustee's  remuneration.  —  270.  A^^lere  joint  and 
separate  estates  are  being  administered,  the  i-emuneration  of  the  trustee 
in  respect  of  the  administration  of  the  johit  estate  may  be  fixed  by  the 
creditors,  or  (if  duly  authorised)  by  the  committee  of  inspection  of  such 
joint  estate,  and  the  remuneration  of  the  trustee  in  respect  of  the  admin- 
istration of  any  separate  estate  may  be  fixed  by  the  creditors,  or  (if  duly 
authorised)  by  the  committee  of  inspection  of  such  separate  estate. 

Keeping  distinct  accounts.  —  Where,  under  a  separate  ad- 
judication, the  trustee  possesses  himself  of  the  assets  of  the 
firm,  he  must  keep  similar  distinct  accounts,  so  as  not  to 
pay  the  separate  creditors  of  the  bankrupt  out  of  the  assets 
of  the  firm,  nor  the  creditors  of  the  firm  out  of  the  separate 
property  of  the  bankrupt  ((/). 

((/)  See  Ex  parte  Voguel,  1  Atk.  Cooke's  Bank.  Law,  2()7,  ed.  8,  and 
132,  as  to  the  old  practice.     See,  too,       the  cases  of  Ex  parte  Tate,  Ex  parte 

fund  to  the  prejudice  of  creditors.  Bingham  v.  Smith,  10  Out.  Ch..373;  JIass. 
Pub.  Stats,  c.  157,  §  187  :  costs  of  court  have  priority. 

Costs  on  winding  up  in  equity  are  ordinarily  oliarged  upon  the  est.ite.  hut 
will  be  cliarged  on  one  partner  alone,  whore  his  conduct  merits  sucn  punishr 
ment.     Taylor  v.  Cawthorne,  2  Dev.  Eq.  221. 
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[*G95]  *  Correcting  mistakes,  &c.  —  If  a  creditor  proves  his 
demaiKl  against  the  wrong  estate  he  will,  on  discover- 
ing his  mistake,  be  allowed  to  transfer  liis  proof  to  the  other 
estate  (/i)- 

A\'here  one  estate  has  paid  debts  or  expenses  which  ought 
to  have  been  borne  by  the  other,  the  amount  so  paid  will  be 
ordered  to  be  refunded  by  the  latter  to  the  former  estate  ({). 

Consolidation  of  estates.  —  If  the  joint  and  separate  cred- 
itors both  agree  that  the  joint  and  separate  estates  shall  be 
consolidated  and  administered  as  one  fund,  there  is  no  reason 
why  such  consolidation  should  not  take  place.  And  where 
the  two  estates  are  so  blended  that  they  cannot  be  kept  sep- 
arate, they  must  be  consolidated,  wliether  all  the  creditors 
desire  it  or  not ;  but  if  it  is  practicable  to  keep  them  sepa- 
rate, they  will  not  be  consolidated,  except  by  consent  (A:). 
If  a  majority  of  a  meeting  of  both  classes  of  creditors  are  in 
favour  of  a  consolidation,  it  will,  nevertheless,  not  be  made 
until  after  it  has  been  ascertained  by  the  Court  to  be  for  the 
general  benefit  (Z).  It  is,  however,  to  be  observed  that  a 
consolidation  of  estates  does  not  affect  debts  proved  before 
the  consolidation  takes  place ;  and  if  a  debt  has  been  prop- 
erly proved  against  each  of  several  estates,  the  creditor  will 
not  be  prejudiced  by  their  subsequent  consolidation  (m). 

Comparison  of  the  modes  in  which  lawyers   and   accountants 

proceed   in   cases   of  bankruptcy.  —  The  principle   adopted  ill 

bankruptcy  of  making  each  estate  pay  its  own  cred- 

[*69(3]  itors,  often  produces  results  strangely  at  *  variance 

Hayward,   Ex  parte   Burnahy,  there  it :    Ex  parte  Parker,  Cooke's  Bank, 

cited.      See,   too,   Watson    on   Part.  Law,  272,  ed.  8. 

324,   and   1   Mont.   Part,   note   2    D.,  (h)  Ex  parte  Vining,  1  Deac.  555. 

p.  110,  in  notes;  Dutton  v.  Morrison,  (/)  Ex  parte   Rutherford,  1  Hose, 

17  Ves.  209;    A'e  Wait,   1  J.   &  W.  201;    Ex  parte  Eeid,  2   ib.  84;    and 

610.     Again,  when  persons  are  con-  see  Ilogers  r.  Mackenzie,  4  Ves.  752, 

nected    in  various    partnerships,  and  as  to  contribution  t)et\veen  estates. 
a    joint     adjudication     is     obtained  (A)  Ex  parte    Sheppard,    Mon.    & 

against  them   all,  an  order  may  be  Bl.  415. 

obtained  for  keeping  separate  ac-  (/)  See  Ex  parte  Strutt,  1  Gl.  & 
counts  of  the  different  firms,  as  well  J.  29 ;  Ex  parte  Part,  2  Deac.  &  C. 
as  the  separate  estates  of  each  part-  1,  where  an  inquiry  was  directed, 
ner:  Ex  parte  Marlin,  2  Bro.  C.  C.  In  Ex  parte  Smith,  2  M.  &  A.  60, 
15.  But  if  there  are  several  con-  it  was  held  unnecessary  to  serve  the 
nected  firms,  one  of  which  alone  is  assignees  before  making  a  con- 
made  bankrupt,  there  can  only  be  solidating  order :  the  consolidation 
the  common  order  for  keeping  sejja-  having  been  found  to  be  beneficial, 
rate  accounts  of  the  joint  and  sepa-  (m)  Ex  parte  Fuller,  1  M.  &  A. 
rate  estates  of  the  partners  composing  222. 
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with  the  doctrine  of  equality,  and  witli  an  accountant's  no- 
tions of  right  and  wrong.  This  cannot  be  better  shown 
than  by  the  following  extract  from  a  work  already  referred 
to  on  the  subject  of  partnership  accounts : 

"We  will  suppose  A.,  a  man  worth  40.000/.  clear,  well  known  in  Lon- 
don, and  of  extensive  credit,  to  embark  with  an  inventor,  B.,  to  carry 
into  ett'ect  some  invention  which  requires  apparently  more  credit  than 
actual  capital ;  there  being  what  may  fairly  be  considered  a  most  ex- 
cellent prospect  of  success,  and  of  turning  the  concern,  as  the  phrase 
is,  witliin  a  short  space  of  time,  i.e.,  receiving  from  the  anticipated 
profits  of  the  concern,  within  the  number  of  months  in  which  the  bills 
,i;iven  by  this  partnership  become  due,  sufficient  money  to  meet  them 
or  take  them  up.  Some  accident  intervenes,  by  which  it  becomes 
necessary  for  A.,  who  undertakes  to  tind  money,  to  raise  a  sum  to 
meet  the  numerous  bills  which  the  firm  has  ventured  to  put  afloat,  in 
expectation  of  their  being  taken  up  by  the  success  of  the  project.  A. 
raises  upon  his  credit  from  several  persons,  perhaps  at  a  distance  in  the 
country  and  altogether  ignorant  of  his  trading,  what  he  himself  considers 
only  temporary  loans,  to  the  amount  of  30,000/.,  and  brings  this  money 
into  the  firm,  not  as  a  loan  but  as  capital.  We  will  further  suppose  that 
this  is  insutficient,  and  that  the  firm,  after  a  few  more  struggles,  stops 
payment  for  50,000/.  owing  to  different  individuals.  A  general  meeting 
of  all  the  creditors  is  called,  at  which  there  is  a  desire  to  settle  the 
matter,  and  realise  the  effects  as  fast  as  possible,  and  for  that  purpose 
they  put  the  matter  into  the  hands  of  an  accountant.  If  the  accountant 
knew  anything  of  the  law  of  bankruptcy,  he  would  see  the  difficulties ; 
but  if  he  simply  followed  out  the  mercantile  principles,  he  would  first 
take  the  accounts  of  the  firm,  and  there  find  50,000/.  debt,  and  we  will 
say  4000/.  assets ;  and  consequently  a  balance  due  to  the  firm  from  A.  and 
B.  to  the  amount  of  40,000/. ;  of  which  A.  would  be  indebted  23,000/.  and 
B.  23,000/.,  or  in  some  other  proportions  as  the  case  may  be ;  but  as  B. 
is  worth  nothing  at  all,  A.  would  be  answerable  for  the  whole.  The 
accountant  would  then  take  A.'s  accounts  where  he  finds  A.'s  estate 
worth  40,000/.,  and  that  he  is  liable  to  the  firm  for  46,000/.,  and  to  other 
people  for  39,000/.,  making  the  whole  amount  of  his  liabilities  85,000/., 
upon  which  he  would  declare  a  dividend  of  ds.  4:1(1.  He  would,  therefore, 
carry  over  to  the  firm,  as  a  creditor  for  40,000/.,  the  sum  of  21.647/.  Is. 
3(/.,  and  to  the  private  creditors  18,352/.  1S.<?.  9(1.,  which  distributed 
among  the  39,000/.  would  give  them  a  dividend  of  9.s'.  4^^/.  lie  would 
then  proceed  to  distribute  the  effects  of  the  firm,  amounting  to  21,047/. 
Is.  3d.,  recovered  from  A.,  and  the  assets  in  hand,  viz.,  4000/.,  and  this, 
being  altogether  25,047/.  Is.  3</.,  distributed  among  50,000/.,  would  give 
a  dividend  of  10s.  -ifl.  Such  would  be  the  result  of  the  accountant's  oper- 
ation. But  some  of  the  separate  creditors  would  probably  be  dissatisfied 
with  this  result,  and  strike  a  docket,  and  have  the  accounts  taken  in 
bankruptcy.  The  Court  of  Bankruptcy  would  immediately  overthrow 
the  accountant's  labours,  and  take  the  accounts  upon  an  entirely  differ- 
ent plan.     It  would  direct  that  the  separate  estate  should  be  distributed 
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amongst  the  separate  creditors,  and  if  there  were  any  surphis,  that 
[*607]  it  should  be  jiaid  over  to  the  *  joint  estate.    Therefore,  as  40,000/. 

would  he  distributed  among  ^W.OOO/.,  they  would  be  all  paid  in 
full,  and  1000/.  passed  over  to  the  joint  estate,  making  the  assets  of  the 
jomt  estate  5000/.,  which,  being  distributed  among  the  50,000/.,  would  be 
exactly  2s.  in  the  pound.  Thus  the  Court  of  Bankruptcy  would  give  the 
separate  creditor  20.s-.  in  the  pound,  and  the  joint  creditors  '2s. ;  while, 
according  to  the  mercantile  principle,  the  separate  creditors  ought  to 
have  had  but  9s.  4\d.,  and  the  joint  creditors  10s.  M.  Such  is  the  differ- 
ence between  the  practice  of  the  two  classes.  But  if  the  firm  had  had  no 
property  at  all,  or  the  partners,  in  a  fit  of  despair,  had  pledged  all  the 
assets  for  more  than  they  were  worth,  the  Court  of  Bankruptcy  would 
have  adopted  the  accountant's  principle,  and  suffered  the  joint  creditors 
to  go  iu  for  their  dividends  upon  the  separate  estate  "  (n). 


2.    Of  joint  and  separate  estates. 

Joint  and  separate  estates.  —  What  property  is  distributable 
as  jDartnership  property,  and  what  is  not,  depends  mainly 
upon  two  questions,  viz.:  — 

1.  Whether,  as  between  the  partners  themselves,  the  prop- 
erty in  question  belonged  to  them  jointly,  or  to  some  or  one 
of  them  to  the  exclusion  of  the  others ;  and 

2.  Whether  the  property  in  question,  no  matter  to  whom 
it  belonged,  was,  at  the  time  of  the  bankruptcy,  in  the  re- 
puted ownership  of  the  firm,  or  in  that  of  some  or  one  only 
of  its  members. 

The  principles  applicable  to  these  questions  having  been 
already  fully  examined  (o),  it  is  only  necessary,  in  the  present 
place,  to  notice  those  peculiar  difficulties  which  are  met  with 
when  it  becomes  necessary  to  distinguish  joint  from  separate 
estate  for  the  purposes  of  administration  in  bankruptcy.^ 

(n)  Cory    on    Merc.  Accounts,   p.  (o)  Ante,  Bk.   III.   c.  4,  and  Bk. 

124  et  ser/.,  ed.  2.  IV.  c.  2,  §  3,  and  ante  §  3. 

1  For  cases  of  conversion  of  joint  into  separate  estate,  see  Huiskamp  v. 
Moline  Wagon  Co.,  121  U.  S.  310,  30  L.  ed.  971 ;  Fitzpatrick  v.  Flanagan,  106 
U.  S.  648,  27  L.  ed.  211;  Re  Wiley,  4  Biss.  214;  Mayer  r.  Clark,  40  Ala.  259; 
Evans  v.  Winston,  74  id.  349 ;  Jones  v.  Fletcher,  42  Ark.  422 ;  Bishop  v. 
Hubbard,  23  Cal.  514;  Allen  v.  Center  Valley  Co.,  21  Conn.  130;  Upson  r. 
Arnold,  19  Ga.  190;  Marlin  v.  Kirksey,  23  id.  1G4;  Goembel  v.  Arnett,  100 
111.  34 ;  WiUiams  v.  Adams,  10  111.  App.  504 ;  Trentman  v.  Swartzell,  85 
Ind.  443;  Darland  v.  Kosencranz,  56  Iowa,  122;  George  v.  Wainslcy,  64 
Iowa,  175;  Poole  v.  Seney,  66  id.  502  ;  Wilson  v.  Sopor,  13  B.  Mon.  411  (Ky.)  ; 
Burton  v.  Baum,  32  Kan.  641;  Woodmansie  v.  Holcomb,  .34  Kan.  35;  San- 
derson V.  Stockdale,  11  Md.  563;  Coakley  v.  Weil,  47  id.  277  ;  Howe  r.  Law- 
rence, 9  Cush.  553;  Fisher  v.  Minot,   10  Gray,  260;  Richardson  v.  Tobey,  3 
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It  was  decided  in  the  celebrated  case  of  Ux  jjurte  lluffin  (  j^), 
that  agreements  between  partners  altering  the  character  of 
partnership  property  are  binding  on  the  trustee  in  bank- 
ruptcy, if  made  bond  fide,  and  before  the  commission  of  any 
act  of  bankruptcy.  This  case  has  been  followed  by  many 
others,  and  it  is  therefore  now  beyond  dispute  that  if  a  part- 
nership is  cUssolved,  and  a  bond  fide  agreement  is  come  to 
l)etween  the  partners,  to  the  effect  that  what  was  the  part- 
nership property  shall  become  the  property  of  him 
who  continues  the  business,  *  and  afterwards  the  firm  [*G98] 
or  the  continuing  partner  becomes  bankrupt,  that 
which  was  the  partnership  property  cannot  be  distributed  as 
the  joint  estate  of  the  firm,  but  must  be  treated  as  the  sepa- 
rate estate  of  the  continuing  partner  (</).  The  creditors  of 
the  firm  have  no  lien  on  its  property  which  can  prevent  the 
partners  from  bond  fide  changing  its  character,  and  convert- 
ing it  into  the  separate  estate  of  one  of  them  (r). 

Even  if  the  liabilities  of  the  partnership  exceed  its  assets 
at  the  time  when  the  agreement  is  made,  still,  if  the  partners 
act  bond  fide  and  not  with  a  view  to  defraud  their  creditors, 

(/))  6  Ves.  119.  2  M.  D.  &  D.  541;  Bolton  r.  Puller, 

(v)  Re   Simpson,  9   Ch.  572;    Ex  1  Bos.  &  P.  5;W. 
parte  Walker,  4  De  G.  F.  &  J.  509;  (r)  Ex  parte    Ruffin,  6  Ves.  119; 

Ex  parte   Titner,    1    Atk.    136;     Ex  Ex  parte  Williams,  11  ib.  6;  Stuart 

parte    Fell,    10    Ves.    347;    Ex  parte  v.   Ferguson,    Hayes    (Jr.    Ex.)    472. 

Williams,  11  ib.  6;  Ex  parte   Clark-  Compare     the     cases      cited      infra, 

son,  4  I).  &  Ch.  56  ;  Ex  parte  Gurney,  note  (»). 

Allen,  81 ;  Richards  v.  Manson,  101  Mass.  482  ;  Giddings  v.  Palmer,  107  id. 
109;  Schmidlapp  !•.  Currie,  55  Miss.  597;  s.  c.  30  Am.  Rep.  530  and  note; 
Fulton  V.  Hughes,  63  Miss.  61  ;  Phelps  v.  McXeely,  (jH  Mo.  554;  Vosper  r. 
Kramer,  31  N.  J.  Eq.  420;  Dimon  v.  Hazard,  32  N.  Y.  65;  Crosby  v.  Nichols, 
3  Bosw.  450;  Griffin  v.  Cranston,  10  Bosw.  1;  Atkins  v.  Saxton,  77  N.  Y. 
195;  Stanton  v.  Westover,  N.  Y.  1886,  4  N.  E.  Rep.  529,  cited  in  Crane  f. 
Roosa,  40  Hun.  455  q.  v.;  Holmes  v.  Hawes,  8  Ired.  Eq.  21  (No.  Car.)  ;  Potts 
r.  Blackwell,  4  Jones  Eq.  58;  Miller  r.  Estill,  5  Ohio  St.  508  ;  Sigler  v.  Knox 
Co.  Bank,  8  id.  511 ;  Mortley  v.  Flanagan,  38  id.  401 ;  :McKinney  v.  Baker,  9 
Oregon,  74 ;  Clark  v.  McClelland,  2  Grant's  Cas.  31  (Penn.)  ;  Waterman  v. 
Hunt,  2  R.  I.  298;  Wiesenfield  v.  Stevens,  15  So.  Car.  654;  AVhite  r.  Parisli, 
20  Tex.  088;  Weaver  v.  Ashcroft,  50  id.  427;  Griffie  v.  Moxey,  58  id.  210; 
Shackelford  v.  Shackelford,  32  Gratt.  481  ;  David  r.  Richard,  53  Wis.  492. 
Contra,  where  firm  is  insolvent,  Roop  r.  Ilerron,  15  Neb.  73;  and  as  to  rigiit 
of  purchaser  to  claim  statutory  exemption,  Gill  r.  Lattimore,  9  Lea,  381. 
For  cases  of  conversion  of  separate  into  joint  estate,  see  Savings  &  Loan  Soc. 
?•.  Gibb,  21  Cal.  595;  Utley  r.  Smith,  24  Conn.  200;  Hardy  r.  Overman,  36 
Ind.  549  ;  Hanover  National  Bank  v.  Klein,  64  Miss.  141 ;  s.  c.  60  Am.  Rep. 
47  ;  Cook  V.  Rindskopf,  105  N.  Y.  476;  Auburn  Exchange  Bank  c.  Fitch,  48 
Barb.  344;  Evans  '•.  Howell,  84  No.  Car.  400;  Gallaglier's  Appeal,  114  Penn. 
St.  353;  s.  c.  60  Am.  Rep.  359;  Straus  r.  Kerngood,  21  Gratt.  584. 
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the  ownership  in  that  which  before  the  agreement  was  part- 
nership property  will  have  changed,  and  the  joint  creditors  of 
the  firm  cannot  insist  on  its  distribution  as  joint  estate  (.s-). 

Observations  on  agreements  converting  joint  into  separate 
estate,  and  vice  versa.  —  In  order,  however,  that  property  of 
the  tirni  may  have  lost  its  character  of  joint  estate  by  agree- 
ment between  its  partners,  the  agreement  must  not  be  tainted 
with  fraud,  nor  be  still  executory,  nor  leave  the  property 
subject  to  the  liens  of  the  partners  for  their  own  indemnity.^ 

Fraud.  —  If  there  be  fraud,  whether  as  between  the  partners 
themselves  or  solely  as  against  creditors,  the  agreement  will 
not  be  binding  on  the  trustee  in  bankruptcy  (t^  ;  and  where 
both  partners  were  insolvent,  an  assignment  by  one  of  them 
of  his  share  to  the  other  in  consideration  of  a  covenant  by 
him  to  pay  the  partnership  debts  was  held  fraudulent  and 
void  as  against  the  joint  creditors  (w). 

Executory  agreements.  —  Moreover,  if  the  agreement  to 
transfer  or  assign  is  still  executory,  the  character  of  the  prop- 
erty will  not,  in  fact,  have  been  changed  at  the  time 
[*699]  of  the  bankruptcy,  and  it  must,  therefore,  *be  dis- 
tributed as  if  the  agreement  had  not  been  entered 
into  (a:).  Whether  an  agreement  is  executory  or  not,  must 
depend  upon  its  terms ;  the  test,  however,  is  to  see  whether 
there  was,  at  the  time  of  the  bankruptcy,  any  act  still  to  be 
done  before  the  ownership  could  be  considered  by  the  part- 

(s)  Ex  parte  Walker,  4  De  G.  F.  V.  &  B.  172,  and  1   Rose,  416,  and 

&  J.  509  ;  Ex  parte  Peake,  1  Madd.  Anderson  u.  Maltby,  2  Ves.  J.  244. 

346 ;    Ex  parte  Clarkson,  4  D.  &  C.  (m)  Ex  parte  Mayou,  4  De  C.  J. 

66,  per  Sir  G.  Rose,  and  see  Ex  parte  &    Sm.   664 ;     Re    Kemptner,    8    Eq. 

Carpenter,  Mont.  &  MacAr.  1.     Com-  287.     Compare  tiie  cases  in  the  last 

pare  Re  Kemptner,  8  Eq.  287,  where  note  but  one. 

the  state  of  the  firm  was  held  to  dis-  (x)  Ex  parte  "Wheeler,  Buck,  25 ; 

■prove  bona  Jicles.  Ex  parte  Cooper,  1   M.  D.  &  T).  358; 

(<)  See   Ex  parte   Rowlandson,   2  and  see  Ex  parte  Clarkson,  4  I).  &  Ch. 

64,  67 ;  and  Re  Kemptner,  8  Eq.  286. 

1  F.  and  D.  were  partners.  D.  upon  a  dissolution  released  to  F.  all  his 
interest  in  the  partnership  property,  F.  undertaking  to  pay  all  debts  due  by 
the  firm.  F.  subsequently  became  insolvent,  but  before  doing  so  he  assigned 
to  J.  property  which  had  belonged  to  the  partnership  of  F.  &  D.,  to  pay  a 
partnership  debt.  F.'s  assignee  in  insolvency  brought  trover  against  J.  Held, 
a  fraudulent  preference  by  F.  to  the  prejudice  of  the  creditors  of  his  private 
estate.  Jacomb  v.  Joske,  Argus  Reports,  Sept.  10,  1857  (Vict.),  Kerford  & 
Box,  Dig.  304. 

Transfer  by  one  partner  of  all  his  interest  to  the  other  within  tliree  months 
of  compulsory  insolvency  of  both  firm  and  transferee.  Held,  tliat  the  as- 
signee on  insolvency  of  the  firm  took  partnership  effects,  and  not  the  assignee 
of  the  separate  partner.     In  re  Caton  &  Cole,  26  C.  V.  308  (Ont.). 
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ners  as  changed;  if  in  any  case  there  was  such  an  act  to  l)e 
done,  the  trustee  will  not  be  bound  by  the  agreement,  whilst 
if  there  was  not  he  will.  In  Ex  parte  Wheeler  (i/),  a  partner 
retired ;  the  continuing  partner  was  to  take  the  partnership 
property,  and  to  pay  the  retiring  partner  an  annuity,  and  the 
father  of  the  continuing  partner  was  to  become  surety  for 
payment  of  tliis  annuity.  The  father,  however,  who  was  n<jt 
a  party  to  the  agreement,  declined  to  become  surety,  and  on 
the  bankruptcy  of  the  continuing  partner  it  was  ludd  that 
the  agreement  was  not  an  executed  agreement,  and  tliat  the 
property  of  the  firm  had  not  therefore,  by  the  agreement, 
become  the  property  of  the  bankrupt.  On  the  other  hand, 
in  Ex  parte  Clarkson  (z),  where  a  partner  retired  upon  the 
terms  of  receiving  a  certain  sum  of  money,  partly  in  cash  and 
partly  in  bills,  and  the  cash  was  paid  and  the  bills  were  given, 
it  was  held  that  the  ownership  in  the  partnership  property 
had  passed,  although  the  bills  were  subsequently  dishon- 
oured (rt). 

Property  must  not  be  still  subject  to  the  liens  of  the  other  part- 
ners.—  Again,  if  it  has  been  agreed  between  partners  that  on 
a  dissolution  the  continuing  or  surviving  partner  shall  be  en- 
titled to  the  assets  of  the  fu-m,  still  so  long  as  these  assets  con- 
tinue subject  to  the  right  of  the  other  partners  to  have  them 
applied  in  discharge  of  the  joint  debts,  the  assets  will  continue 
joint  for  the  purpose  of  distribution  in  the  event  of  bank- 
ruptcy. To  convert  them  into  separate  estate  the  agree- 
ment between  the  partners  must  be  inconsistent  with  the 
continuance  of  this  lien  (?>). 

*  Evidence  of  such  agreements.  — The  mere  fact  that    [*700] 
a  partnership  has  been  dissolved,  or  that  a  partner 
has  retired,  will  not  be  sufficient  evidence  of  an  agreement 
for  the  conversion  of  the  joint  estate  of  the  tirm  into  the 
separate  estate  of  the  continuing  partner.     It  may  be  that 

(y)  Buck,  25.     Sec,  also,  Ex  parte  ney,  2  ib.  541;    Re  Kcniptner,  8  Kq. 

Wood,  10  Cli.  1).  554.  286. 

(z)  4  D.  &  Ch.  56 ;  s.  c.   nomine  (b)  See  Ex  parte  Dear,  1  Ch.  D. 

Ex  parte  G[h>^on,  2  'SI.  &  Ayr.  i.     See  514;    Ex  parte  Morley,  8  Ch.  1026; 

Ex  parte  Wood,  10  Ch.  D.  554,  which  Ex  parte   Mancliester  Bank,   12   Ch. 

was  a  siniihir  case ;  but  as   no  casli  D.   917,   and    13    ib.    4r>5,    sub    nom. 

was  paid,  and   the   sccuritj'  was  not  Ex  parte   Butcher,   where    the   joint 

given,  the  property  continued  joint.  assets    were    not    converted.      Coni- 

(a)  Compare  also  £'.r/)(jr/e  Cooper,  pare   lie  Simpson,  0  Ch.  572,  where 

1  M.  D.  &  D.  358,  and  ^.r  parte  Gur-  they  were.      See,  also,  the  cases  in 

note  (e)  infra. 
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the  property  has  been  entrusted  to  him  simply  for  the  pur- 
pose of  winding  up  the  affairs  of  the  concern ;  and  unless 
there  be  some  agreement  by  virtue  of  which  it  has  become 
his  exclusively,  it  will  in  case  of  bankruptcy  be  distributable 
as  joint  estate  (c). 

Effect  of  doctrine  of  reputed  ownership.  —  But,  as  before 
observed,  whether  property  is  as  between  the  partners  them- 
selves the  joint  property  of  them  all,  or  the  separate  property 
of  some  of  them  only,  the  nature  of  that  property  may  for 
the  purposes  of  distribution  be  altogether  changed  by  reason 
of  the  doctrine  of  reputed  ownership.  To  avoid  this  some 
change  in  the  possession  of  the  property  should,  if  necessary, 
be  made  consistently  with  the  agreement  between  the  part- 
ners ((?).  Under  ordinary  circumstances  if  one  partner  owns 
all  the  property  used  for  partnership  purposes,  and  his  co- 
partners have  nothing  more  than  an  interest  in  the  partnership 
business,  still  that  property,  if  personal,  will  on  the  bank- 
ruptcy of  the  firm  be  distributable  as  the  joint  estate  of  all, 
and  not  as  the  separate  estate  of  its  true  owner  (e). 

Effect  of  holding  out.  —  Moreover,  if  A.  allows  B.  to  carry 
on  business  with  his,  A.'s,  goods  and  on  his,  A.'s,  behalf, 
although  not  in  his  name,  but  credit  is  given  to  them  both 
on  the  supposition  that  they  are  partners,  the  property  with 
which  the  business  is  carried  on  will  be  treated  as  the 
joint   estate    of    the    two,  and   not   as    the   separate    estate 

of  A.  (/). 
[*701]       *  Where  property  is  distributable  as  joint  estate, 
the  joint  creditors  take  it  as  the  promiscuous  joint 
property  of  all  the  partners,  without  reference  to  the  respec- 
tive interests  of  the  partners  therein  (^). 

(c)  Ex  parte  Leaf,  4  Deac.  287 ;  McCulloch,  20  Eq.  397.     These  and 

Ex  parte  Cooper,  1  M.  I).  &  D.  358 ;  other   cases    have    been    already  ad- 

Ex  parte  Williams,  11  Ves.  3.     The  verted  to.     See  §  3  of  this  chapter, 
agreement  need    not   be    in    writing,  (e)  See  Ex  jiarte  Ilayniun,  8  Ch. 

ibid.,  and  see  4  I).  &  Ch.  07,  ;<pr  Sir  D.    11;    Ex   parte    Hunter,   2    Kose, 

G.  Rose.  382  ;  Ex  parte  Owen,  4  De  G.  &   S. 

(</)  See,  as   to  goods  in  the  pos-  351.      Compare  Ex  parte   Murton,  1 

session    of    third    parties.    Ex    parte  M.  D.  &  D.  2.52. 

Harris,    1   Madd.    583 ;    as   to    debts,  (/)  See  Ite  Rowland  and  Crank- 

Er  parte   Sprague,  4  De  G.  M.  &  G.  shaw,  1  Ch.  421 ;  Ex  parte  Ilayman, 

860;  as  to  goods  in  tlie  possession  of  8  Ch.  D.  11. 
the    bankrupt    himself,    Graham    v.  (j)  Ex  parte  Hunter,  2  Rose,  382. 
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3.    Of  joint,  separate,  and  joint  and  separate  debts. 

Of  joint,  separate,  and  joint  and  separate  debts. — For  the 
purpose  of  administering  the  estates  of  bankrupt  partners, 
their  creditors  must  be  divided  into  three  chxsses,  viz. :  — 

1.  The  joint  creditors  of  the  firm  (A),  to  whom  all  the 
partners  are  jointly  lial)le  (/). 

2.  The  separate  creditors  of  each  partner,  to  whom  the 
partners  are  only  liable  severally  and  respectivehj. 

3.  Joint  a7id  separate  creditors,  to  whom  the  partners  are 
not  only  Uable  jointly,  but  also  separately  for  the  same 
debt  (A-). 

What  is  a  debt  of  the  firm  and  what  is  not,  must  be  deter- 
mined by  the  principles  discussed  in  the  first  two  chapters 
©f  the  second  book  (J).  Without  repeating  those  principles 
it  may  be  useful  to  recapitulate  shortly  the  leading 
rules  *  deducible  from  them,  and  bearing  upon  the  [*702] 
proof  of  debts  in  bankruptcy. 

First.  "What  debts  are  originally  joint  and  what  separate.  — 
As  a  general  rule,  that  which  is  the  debt  of  the  firm  is  not 
the  separate  debt  of  any  of  its  members  who  have  not  made 
themselves  severally  liable  for  it  (ni)  ;  but 


(A)  A   curious   misnomer.      Joint  is   a   joint   creditor;    for   his    judg- 

creditors,     properly     speaking,     are  ment    is     joint,    and     the    remedies 

persons  jointly  entitled,  and  not,  as  open  to  him  do  not  alter  the  charac- 

here,  persons    who  have  nothing    to  acter  of  the    right  to  enforce  wliich 

do  with  each   other,  but  happen  to  they     are     given.        See     Ex    parte 

liave  the  same  joint  debtors.  Christie,  Mont.  &  Bli.  352.     No  dis- 

(/)  The  word  separate  is  relative.  tinction  is  made  between  persons  to 

Creditors  may  be  separate  relatively  whom    all    the    partners    are    jointly 

to  one   person,   and  joint   relatively  indebted    in    connection    with    their 

to  another,  e.g.,  suppose    a    partner-  partnership  business,  and  other  per- 

ship  of  five;    creditors   of  any  four  sons  to  whom  they  are  also  all  jointly 

are  separate  relatively  to   the  cred-  indebted.       See    Iloare    v.    Oriental 

itors   of    the   five,  but  are  joint  rel-  Bank.  Corp.,  2  App.  Ca.  589. 

atively    to    the    respective    creditors  (/)  The  wife  of  a  partner  who  lias 

of   each   of    the    four.      See    Bank.  lent  money  to   the    firm,  is  a   joint 

Rules,  1886,  r.  209,  ante,  p.  G9;3.  creditor   of    the    firm,   and   ranks  as 

(A)  A  creditor  who  has  obtained  such.  Ex  parte  Nottingham,  19  Q.  B. 

a  judgment  against  several  persons  D.  88. 

jointly,  can   levy    execution    against  (m)  See   ante,  p.   192    et  seq.;  Ex 

any    one     or    more    of    them ;     and  parte    Dobinson,   2    Deac.   341 ;    Ex 

therefore,    in    one    sense     judgment  parte  Carlisle  Canal  Co.,  ib.  349;  Ex 

debtors    may   be  said  to   be   jointly  parte    Appleby,    ib.    482 ;      Ex  parte 

and    severally     liable.      This,    how-  Benson,  2  M.  D.   &  D.  750,  and  as 

evt-r,  does  not  render  their  creditor  to  bills  and  notes,  Ex  parte  Flintoff, 

a  joint  and   separate   creditor.      He  3  M.  D.  &  D.  72G;  Ex  parte  Wilson, 
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Frauds  and  breaches  of  trust.  —  Breaches  of  trust,  and 
frauds  imputable  to  a  firm,  place  the  cestuis  que  trustent  and 
defrauded  creditors  in  the  position  of  joint  and  several  cred- 
itors (»)  ;  and 

Debts.  —  A  debt  of  a  firm  of  two  partners,  of  whom  one  is 
(lorniant,  ma}^  at  the  option  of  the  creditor,  be  treated  as 
the  joint  debt  of  the  firm,  or  as  the  separate  debt  of  the 
ostensible  partner  (o)  ;  and  a  debt  of  a  firm  of  two  partners, 
one  of  whom  is  merely  nominal,  may  likewise,  at  the  option 
of  the  creditor,  be  treated  as  the  joint  debt  of  the  two,  or  as 
the  separate  debt  of  him  who  is  in  substance  the  whole 
firm  (p). 

Bills.  —  Bills  accepted  in  the  name  of  a  trading  firm  give 
a  right  of  proof  against  the  joint  estate  to  a  bond  fide  holder 
for  value  without  notice  of  the  fact  that  they  have  been 
accepted  or  endorsed  without  authority  (q)  ;  Imt  not  to  a 
drawer  affected  with  such  notice  (r)  ;  and  if  a  separate 
creditor  of  one  partner  takes  in  payment  a  bill  of  the 
[*703]  firm,  he  must,  in  order  to  entitle  *  himself  to  prove 
against  its  joint  estate,  show  that  the  bill  was  given 
with  the  sanction  of  the  other  partners  (s). 

Bills  accepted  in  the  name  of  one  partner  only  do  not  give 
their  holder  a  right  to  prove  against  the  joint  estate  of  the 
firm  (0- 

Money  of  which  firm  has  had  the  benefit.  —  A  separate  cred- 

ib.  57;  Re  Clarke,  De  Gex,  153;  Ex  (p)  See  ^a:  par^e  Arbouin.De  Gex, 

parte  Buckley,  14  M.  &  W.  469,  and  359.      See,  also.   Scarf  );.  Jardine,  7 

1  Ph.  562,  reversing  Ex  parte  Christie,  App.  Ca.  345,  ante,  pp.  107,  198. 
3  M.  D.  &  D.  736.  (7)  Ex  parte  Bushell,  3  M.  D.  & 

(n)  See   ante,   p.    198   et   seq.     As  D.  615,  and  ante,  p.  180  et  seq. 
to  breaches  of  trust,  see  £'a;  par^e  Poul-  (r)  Ex  parte  Holdswortli,  1  M.  D. 

son,    De    Gex,    79;  Ex  parte  Barne-  &    D.    475.     As    to    indorsees    with 

wall,  6  De  M.  &  G.  801.     Compare  notice    availing    themselves    of    the 

Ex  parte  White,  6  Ch.  397,  where  the  ignorance     of     their     indorser,     see 

monies    were    held    not    to    be    trust  Kooth  v.  Quin,  7  Price,  193. 
monies;  and  Ex  parte  Geaves,  8  De  (s)   Ex  parte  Tliorpe,  3  M.  &  A. 

G.    M.    &    G.   291,    where,    although  716;  Ex  parte  kvisien,\  M.  D.  &  D. 

there  was  a  clear  breach  of  trust  by  247 ;    Ex  parte   Agace,   2  Cox,  312 ; 

one    partner,    the    others    were    not  Ex  parte  BonV)onus,  8  Ves.  540 ;  Ex 

liable  for  it.     See,  as  to  the  trustee,  parte  Goulding  and  Davies,  2  Gl.  & 

Ex  parte  Burton,  3  M.  D.  &  D.  364.  J.  118. 

As  to  frauds,  see  Ex  parte  Adamson,  (f)  Ex  parte  Bolitho,  Buck,  100 ; 

8  Ch.   D.   807  ;   Ex  parte  Unity,  &c.,  but  where  the  name  of  the  firm  and 

Banking  Association,  3  De  G.  &  J.  63.  of  the  acceptor  are  the  same,  see  Ex 

(o)  Ex  parte  Hodginson,   19  Ves.  parte  Law,  3  Deac.  541. 
294;  Ex  parte  Norfolk,  ib.  458;   Ex 
parte  Law,  3  Deac.  541. 
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itor  does  not  acquire  a  right  to  prove  against  the  joint  estate, 
simply  because  that  estate  has  had  the  benefit  of  the  money 
he  seeks  to  recover ;  nor  does  the  joint  creditor  acquire  a 
right  to  prove  against  the  separate  estate  of  one  partner 
because  he  alone  has  liad  such  Ijcnefit  (?^). 

Secondly.  Conversion  of  joint  into  separate  debts,  and  vice 
versa.  —  A  joint  creditor  who  releases  one  of  liis  debtors, 
cannot  prove  against  the  estates  of  any  of  the  others  (j-)  ; 
and  the  doctrine  of  merger,  by  taking  a  higher  security,  or 
obtaining  a  judgment  (before  bankruptcy)  (^),  applies  in 
bankruptcy  as  well  as  at  law,  and  has  a  most  important  in- 
fluence on  a  creditors  right  to  prove  against  the  joint  estate 
of  a  firm,  or  the  separate  estates  of  its  members  (2). 

Merger. — A  separate  bond  given  to  secure  a  joint  debt 
creates  a  separate  debt  («)  and  destroys  the  joint  debt  (aa). 
A  judgment  has  the  same  effect  (6) ;  and  a  joint 
judgment  against  several  *  for  a  debt  owing  by  them  [*T04] 
jointly  and  severally  makes  the  debt  joint  only  (c)  ; 
but  a  separate  judgment  for  a  joint  and  separate  debt,  does 
not  make  it  separate  only  (t/). 

Notwithstanding  the  effect  of  a  judgment  in  merging  the 
debt  in  respect  of  which  it  has  been  recovered,  it  was  held 
in  •Ex  parte  Waterfall  (c)  that  where  a  firm  consisted  of  one 
partner  in  tliis  countr}',  and  of  other  partners  abroad,  and  a 

(»)  Ex  parte   Wheatley,  Cooke's  (6)  Kendall  v.  Hamilton,  4  App. 

Bank.  Law,  534,  ed.  8;  Ex  parte  Vael,  Ca.  504.      See  ante,  p.   193,  and    the 

6  Ves.  602  ;  Ex  parte  Hartop,  12  ib.  Addenda ;  Ex  parte  Higgius,  3  De  G. 

349  ;   Ex  parte   Hunter,  1  Atk.  223 ;  &  J.  33.     As  to  when  the  Court  can 

Ex  parte  Emly,  1  Rose,  05  ;  Re  Ferrar,  go  behind  the  judgment,  and  look  to 

9  Ir.  Ch.  11.  its  consideration,  see  tlie  cases  in  Re 

(x)  Ex  parte   Slater,  0  Ves.  146.  ToUemache,  viz..  Ex  parte  Kevell,  13 

So  a    creditor  may,  by  dealing  with  Q.  B.  D.  720 ;  Ex  parte  Edwards,  14 

his    debtor,   discharge    that    debtor's  ib.  415;  Ex  parte  Anderson,  ib.  606. 

surety,  and  on  tlie  bankruptcy  of  the  See,    also,    Ex  parte   Lennox,   16    ib. 

surety   be    precluded    from    proving  315  ;  Ex  parte  Banner,  17  Ch.  D.  489 ; 

against    his    estate.      See    Ex    parte  Ex  parte  Kibble,  10  Ch.  373. 

Webster,    De    Gex,    414,    where    the  (c)  Ex  parte  Christit,-,  Mon.  &  Bl. 

surety  was  a  firm  whicli  had  accepted  352.      But    this    does    not    ai)ply    to 

bills  sought  to  be  proved  against  its  breaches  of  trust  in  respect  of  which 

joint  estate.  there  is  a  joint  and  several  liability, 

(y)  Ex  parte  Christie,  Mon.  &  B.  see  Re  Davidson,  13  Q.  B.  D.  50. 

352.  (d)    Drake    r.    Mitchell,    3    East, 

(r)  See  ante,  Bk.  XL  c.  2,  §  3.  251 ;    Re  Clarkes,  2  Jo.  &  Lat.  212 ; 

(n)  Ex  parte  Flintoff,  3  M.  D.  &  Ex   parte    Bate.    3    Deac.   358.       See 

D.  720.  note  on  Kendall  c.  Ilaniiiton,  above, 

(««)  Ex  parte  Hernamau,  12  Jur.  p.  193. 

043.  (e)  4  De  G.  i  S.  199,  and  15  Jur. 
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creditor  of  the  firm  sued  the  partner  here  and  i-ecovered 
judcrment  agamst  liini,  the  debt  of  the  firm  was  not  so  ex- 
tino'uished  as  to  preelude  the  creditor  from  proving  against 
its  joint  estate  on  the  subsequent  bankruptcy  of  the  judg- 
ment debtor. 

Falling  back  on  original  debt  after  taking  a  security  for  it.  — 
Where  a  creditor  obtains  an  additional  security  for  a  pre- 
existing debt,  and  that  security  is  not  of  such  a  nature  as  to 
merge  the  debt,  he  may,  if  the  security  becomes  unavailable, 
fall  back  on  the  original  debt.  This  is  constantly  done  by 
the  creditors  of  bankrupt  j^artners ;  and  the  cases  show  that 
a  creditor  who  takes  a  joint  bill  for  a  separate  debt  (/),  or  a 
separate  bill  for  a  joint  debt  (//),  becomes,  as  he  intended,  a 
joint  and  several  creditor,  and  does  not  lose  his  right  of  hav- 
ing recourse,  in  case  of  need,  to  his  original  debt,  unless  he 
has  taken  the  fresh  security  in  substitution  for  his  original 
demand  (7i).  If,  however,  he  has  done  this,  he  cannot  fall 
back  on  his  first  debt. 

Thus  in  Ex  jparte  Whitmore  (i),  upon  the  forma- 
[*705]  tion  of  a  *  partnership  between  tAvo  persons,  one  of 
them  wrote  to  his  bankers,  to  whom  he  was  indebted, 
and  directed  them  to  transfer  any  balance  due  from  him  to 
the  debit  of  the  new  firm ;  this  was  done,  and  the  bankers 
di'ew  on  the  firm  for  the  amount  of  the  balance ;  the  bills 
were  accepted  by  the  new  firm,  but  were  not  paid.  The 
firm  afterwards  became  bankrupt,  and  it  was  held  that  the 
bankers,  having  exchanged  debtors,  could  not  be  considered 
as  the  separate  creditors  of  their  old  customer,  and  could 
only  rank  as  joint  creditors  of  the  firm. 

214,  sub  nom.  Ex  parte.  Jones.     Sec,  3    M.    &   A.    670 ;    Ex  parte   Fairlie, 

too,  Ex  parte  Dunlop,  Buck,  253,  and  Mont.  17  ;  and  see  note  on  Kendall 

Ex  parte    Stanl)orougli,  5   Madd.  80,  v.  Hamilton,  p.  193. 

as  to  actions  against  several  partners,  (h)   In  Byles  on    Bills,  ed.  10,  p. 

some  of   whom  were  outlawed;  and  381,  it   is    said,  "The  taking  of  his 

see   above,  the   note   on   Kendall   v.  separate   bill   from   one    of    several 

Hamilton,  p.  103.  partners  for  a  joint  debt,  will,  as  we 

(/;  Ex  parte   Seddon,  2  Cox,  49;  have  seen  {i.e.,  on  p.  48),  discharge 

Ex  parte  Lobb,  7  Ves.  592 ;  Ex  parte  the  others."      But  this  is  going  too 

Meinertzhagen,     3     Deac.    101  ;    Ex  far.     See  the  last  note,  and  ante,  p. 

parte  Hay,  15  Ves.  4;  Ex  parte  Kedie,  247,  where  the  cases  referred  to  by 

2   D.   &   Cii.    321 ;    and   see  note  on  Mr.  Justice  Byles  are  noticed.     And 

Kendall  v.  Hamilton,  p.  103.  see  note  on  Kendall  v.  Hamilton,  p. 

{g)  Keay  v.  Fenwick,  1  C.  P.  D.  193. 

745;   Bottomley  v.    Nuttall,  5    C.  B.  ((')    3   Deac.    365.      See,  too,   Ex 

N.  S.  122;  Ex  parte  Hodgkinson,  19  parte  Kirby,  Buck,  511,  and  Ex  parte 

Ves.  291.    See,  too,  Ex  parte  Raleigh,  Jackson,  2  M.  D.  &  D.  140. 
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Unless,  however,  ilu-iu'  luis  Iteeii  a  substitution  of  (L-btors, 
or  unless  a  creditor  lias  Ijy  leason  of  the  doctrine  of  merger 
become  deprived  of  his  right  to  revert  to  his  original  debt, 
the  acquisition  of  a  fresh  security  will  not  destroy  the  rights 
which  he  may  have  independently  of  that  security. 

Substitution  of  debtors  can  only  be  made  with  the  creditor's 
consent.  —  With  respect  to  the  right  of  a  joint  creditor  to 
prove  against  a  separate  estate  or  of  a  separate  creditor  to 
prove  against  a  joint  estate,  on  the  ground  that  there  lias 
been  a  sul)stitution  of  debtors,  or  that  a  new  right  has  been 
acquired,  it  is  to  be  remembered  that  there  can  be  no  such 
substitution  or  acquisition  save  by  the  creditor's  consent. 
Consequently,  if  a  partnership  is  dissolved,  and  by  agreement 
between  the  partners  one  of  them  is  to  continue  the  business 
and  pay  all  the  debts,  the  creditors  of  the  firm  do  not  become 
the  separate  creditors  of  the  continuing  partner  unless  they 
accede  to  the  arrangement  so  entered  into  between  him  and 
his  co-partners  (A-).  Upon  precisely  similar  grounds,  a  cred- 
itor of  one  person  does  not  become  the  joint  creditor  of  him 
and  another  who  enters  into  partnership  with  him,  merely 
because  the  two  partners  have  agreed  between  themselves 
that  the  debts  of  each  shall  be  the  debts  of  both.  Unless 
the  creditor  accedes  to  that  arrangement,  he  is  not  bound  by 
it,  nor  can  he  avail  himself  of  it ;  his  position  in  fact  is  un- 
altered, he  does  not  lose  his  old  right,  nor  does  he  gain  any 
new  one  (/). 

(i-)  Ante,  p.  239  et  seq. ;  Ex  parte  firm,  and  the  latter  becomes  bank- 
Freeman,  Buck,  471;  Ex  parte  Fry,  rupt,  the  creditors  of  the  old  linn 
1  Gl.  &  J.  96;  Ex  parte  Gurne^v,  2  M.  may  prove  against  the  joint  estate  of 
D.  &  D.  541 ;  Ex  parte  Appleby,  2  the  new  firm  ;  anil  he  cites  Ex  parte 
Deac.  482.  Bingham  and  Ex  pa)-te  Clowes,  2  Bro. 

(/)   Ante,  p.  205  et  seq. ;  Ex  parte  C.  C.  595   (Cooke's   Bank.  Law,  5:34, 

Jackson,    1    Ves.    J.    130;    Ex  ]>arte  ed.    8).      Tlie    facts    of    the    first    of 

Peele,  6  ib.  601;  Ex  parte  Williams,  these  two  cases  are  not  stateil.     Ex 

Buck,  13;  i?e  Littles,  10  Ir.  Eq.  275;  parte    Clowes    was    a    very    peculiar 

Ex  parte  Parker,  2  M.  D.  &  D.  511;  case,  and  if  it  was  ever  an  authority 

Ex  parte  Graham,  ib.   781  ;  Ex  parte  for  tlie  doctrine  that  a  separate  debt 

Hitchcock,  3  Deac.  507.     As  to  what  can,  as  between  tlie  partners  and  the 

is  a  sufficient  accession,  see  Rolfe  r.  creditor,  become  a  joint  debt,  or  vice 

Flower,  L.  K.  1  P.  C.  27  ;  Bilborough  rersa,    witiiout    tlie    privity    of    tlie 

V.  Holmes,  5  Ch.  D.  255 ;  Scarf  r.  creditor,  tlie  case  must  be  consitlered 
Jardine,  7  App.  Ca.  345,  noticed  ante,  as  no  longer  law.  See  1  Mont.  Part., 
pp.  197,  198.  Mr.  Cooke,  indeed,  note  2  F.,  p.  117,  in  notes.  Perhaps 
lays  it  down  that  if  new  partners  Mr.  Cooke  rested  the  right  of  proof 
come  into  a  firm,  and  it  is  agreed  on  the  absence  of  joint  estate,  as  in 
that  the  stock  and  debts  of  the  old  Ex  parte  Taylor,  2  M.  D.  &  D.  753. 
firm  shall  become  those  of  the  new 
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r*T061  *  Easier  for  separate  creditor  to  become  a  joint  cred- 
itor than  vice  versa.  —  It  is  easier  for  a  separate  cred- 
itor to  establish  a  right  to  prove  against  the  joint  estate,  than 
for  a  joint  creditor  to  establish  a  right  to  prove  against  a  sep- 
arate estate ;  for,  whilst  all  that  is  necessary  in  the  first  case 
is  to  show  that  those  who  were  not  originally  debtors,  have  be- 
come so  (m),  it  is  necessary  in  the  last  case  to  show  that  a 
person  already  a  delator  with  others,  has  taken  his  and  their 
debt  upon  himself  alone.  The  difficulty  here  adverted  to 
does  not  arise  from  any  legal  doctrine,  but  from  the  circum- 
stance that  what  such  a  debtor  may  do  is  primd  facie  refer- 
able to  his  character  of  joint  debtor,  and  does  not  therefore 
establish  what  is  wanted,  viz.,  his  separate  liability.  For 
this  reason  it  has  been  frequently  held  that  a  joint  creditor 
of  two  or  more  persons  does  not  become  the  separate  cred- 
itor of  one  of  them  by  entering  into  arrangements  with  him 
for  the  payment  of  the  debt  by  him  (?i)  ;  and  that  in  the  case 
of  a  dissolution  of  partnership  a  creditor  of  the  firm  who 
merely  treats  the  continuing  partner  as  his  debtor,  does  not 
acquire  a  right  to  prove  against  his  separate  estate  (o).  To 
entitle  himself  so  to  j)rove,  the  creditor  must  show  either 
that  the  continuing  partner  has  become  separately 
[*707]  liable  for  the  *  debt  for  which  he  was  already  liable 
jointly  with  his  former  partners  (j!?),  or  that  there 
is  no  joint  estate  (5-). 

4.    Of  the  proof  and  payment  of  partners'  debts  generally 

There  is  nothing  peculiar  in  the  mode  of  proving  debts  by 
or  against  partners,  nor  is  there  any  difference  between  the 
claims  which  are  provable  by  or  against  them  and  claims 
which  are  provable  by  and  against  other  persons.  For  infor- 
mation on  these  subjects  the  reader  is  therefore  referred  to 
treatises  on  the  law  of  Ijankruptcy. 

(m)   A    writti'n    ajfreement  is  not  (/>)  See    Bilborouph    ;;.  Holmes,  5 

necessary  to  establish  this,  Ex  parte  Ch.  D.  255,  and  the  cases  in  the  last 

Lane,  De  Gex,  300.  two    notes,    and    compare    Ex  parte 

(n)  Ex  parte  Raleigh,  3  M.  &  A.  Bradl)ury,  Mon.  &  Ch.  G25,  where  a 

G70;  Ex  parte  Fairlie,  Mont.  17;  Ex  joint  creditor  had  acquired  a  right  to 

])arte  Smith,  1  M.  &  I).  105.  prove  against  a  separate  estate. 

(o)    Ex  parte    Appleby,   2    Dcac.  (7)  See  Ex  parte  Taylor,  2  M.  D.  & 

482 ;  Ex  parte  Gurney,  2  M.  D.  &  D.  1).  753.     Tiiis  matter  will  be  alluded 

541 ;  Ex  parte  Fry,  1  Gl.  &  J.  90;  Ex  to  hereafter. 
parte  Freeman,  Buck,  471. 
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Compajiies  wliich  are  incorpcjiutcd  can  prove  their  debts 
by  a  duly  autlu)rised  ollicer,  and  a  tirni  can  prove  by  any  of 
its  members  (r). 

Bankrupt  trustee  ought  to  prove  against  his  own  estate.  —  If  a 
bankrupt  is  a  truslt'c,  and  is  himself  indebted  to  the  estate 
vested  in  liim,  he  ought  himself  to  prove  against  himself  on 
behalf  of  those  whose  trustee  he  is(.f).  It  is  important  to 
Ijear  this  in  mind  in  those  cases  in  which  an  executor  has 
carried  on  his  testator's  trade  with  assets  which  ought  not  to 
have  been  employed  therein,  and  has  subsecpieiitl}'  become 
bankrupt. 

Debts  provable.  —  With  respect  to  debts  provable  against 
bankrupts,  several  important  alterations  in  the  law  have  been 
made  Avith  a  view  to  include  all  possible  claims  arising  out  of 
contract,  so  as  to  discliarge  the  bankrupt  therefi'om.  The 
present  law  is  contained  in  the  following  enactment  of  the 
Bankruptcy  act,  1883  :  — 

§  :?7.   Description  of  debts  provable  in  bankruptcy.  (1.)  Demands 

in  the  nature  of  iinliciuidatt'd  daiiiages  arising  otlierwise  than  by  rea.son 
of  a  contract,  promise,  or  breach  of  trust  (<),  shall  not  be  provable  in 
bankruptcy. 

*  (2.)  A  person  having  notice  of  any  act  of  bankruptcy  avail-  [*70S] 
able  against  the  debtor  shall  not  prove  under  the  order  for  an}' 
del)t  or  liability  contracted  by  the  debtor  subsequently  to  the  date  of  his 
so  having  notice. 

(o.)  Save  as  aforesaid,  all  debts  and  liabilities,  present  or  f utui'e,  certain 
or  contingent,  to  which  the  debtor  is  subject  at  the  date  of  the  receiving 
order,  or  to  which  he  may  become  subject  before  his  discharge  by  reason 
of  any  obligation  incurred  before  the  date  of  the  receiving  order,  shall  be 
deemed  to  be  debts  provable  in  bankruptcy  («). 

(4.)  An  estimate  shall  be  made  by  the  trustee  of  the  value  of  any  debt 
or  liability  provable  as  aforesaid,  which  by  reason  of  its  being  subject  to 
any  contingency  or  contingencies,  or  for  any  other  reason,  does  not  bear  a 
certain  value. 

(.■5.)  Any  person  aggrieved  by  -any  estimate  made  by  the  trustee  as 
aforesaid  may  appeal  to  the  Court. 

((5.)  If.  in  the  opinion  of  the  Court,  the  value  of  the  debt  or  liability  is 
incapable  of  being  fairly  estimated,  the  Court  may  make  an  order  to  that 

(»•)  4(!  &  47  Vict.  c.  52,  §  148.  ma  Silver  Mining  Co.  r.  Grant,  17  Ch. 

(s)  See  Er  parte  Kicliardson,  Buck,  D.  122;  llamskili  v.  Edwards,  31  Ch. 

202,  and  3  Madd.  138  ;  i-V  parte  Shaw,  D.  100. 
1  Gl.  &  Jam.  127.  («)  As  to  future  calls,  see  Re  Mer- 

(0  Before  tlie  act,  demands  arising  cantile  Mutual  Marine  Ins.  Ass.,  25 

from  breaches  of  trust  were  provable,  Ch.  D.  415.    As  to  covenants  to  assign 

and   were    treated   as  arising  out   of  after-acquired    property,    Collyer   v. 

contract  rather  than  out  of  tort,  Em-  Isaacs,  19  Ch.  1).  342. 
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effect,  and  thereupon  the  debt  or  liahility  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  be  a  debt  not  provable  in  bankruptcy  (x). 

(7.)  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or  liability  is 
capable  of  being  fairly  estimated,  the  Court  may  direct  the  value  to  be 
assessed,  before  the  Court  itself  without  the  intervention  of  a  jury,  and 
may  give  all  necessary  directions  for  this  purpose,  and  the  amount  of  the 
value  when  assessed  shall  be  deemed  to  be  a  debt  provable  in  bank- 
ruptcy. 

(8.)  "  Liability  "  shall  for  the  purposes  of  this  Act  include  any  compen- 
sation for  work  or  labour  done,  any  obligation  or  possibility  of  an  obli- 
gation to  pay  money  or  money's  worth  on  the  breach  of  any  express 
or  implied  covenant,  contract,  agreement,  or  undertaking,  whether  the 
breach  does  or  does  not  occur,  or  is  or  is  not  likely  to  occur  or  capable  of 
occurring  before  the  discharge  of  the  debtor,  and  generally  it  shall  in- 
clude any  express  or  implied  engagement,  agreement,  or  undertaking,  to 
pay,  or  capable  of  resulting  in  the  payment  of  money,  or  money's  worth, 
whether  the  payment  is,  as  respects  amount,  fixed  or  unliquidated ;  as 
respects  tune,  present  or  future,  certain  or  dependent  on  any  one  con- 
tingency or  on  two  or  more  contingencies  ;  as  to  mode  of  valuation  capa- 
ble of  being  ascertained  by  fixed  rules,  or  as  matter  of  opinion  (y). 

Moreover,  by  Sched.  2,  it  is  declared  that  as  to  future 
debts : 

Future  debts.  —  21.  A  creditor  may  prove  for  a  debt  not  payable 
when  the  debtor  committed  an  act  of  bankruptcy  as  if  it  were  payable 

presently,  and  may  receive  dividends  equally  with  the  other  cred- 
[*70r)]  itors,  deducting  only  thereout  *  a  i-ebate  of  interest  at  the  rate  of 

five  pounds  per  centum  per  annum  computed  from  the  declara- 
tion of  a  dividend  to  the  time  when  the  debt  would  have  become  pay- 
able, according  to  the  terms  on  which  it  was  contracted. 

Further  it  is  enacted  by  §  10  as  follows :  — 

Povrer  of  Court  to  stay  proceedings.  —  §  10.  (2.)  The  Court  may 
at  any  time  after  the  presentation  of  a  bankruptcy  petition  stay  any 
action,  execution,  or  other  legal  process  against  the  property  or  person  of 
the  debtor,  and  any  Court  in  which  proceedings  are  pending  against  a 
debtor  may,  on  proof  that  a  bankruptcy  petition  has  been  presented  by 
or  against  the  debtor,  either  stay  the  proceedings  or  allow  them  to  con- 
tinue on  such  terms  as  it  may  think  just. 

Assets  distributable  pari  passu.  —  With  certain  excep 
tions  (z),  the  assets  in  the  hands  of  the  trustee  are  distrib- 

(x)  Where  no   order  is  made,  the  cation  ;  and  as  to  claims  to  indemnity, 

debt  is  treated  as  provable,  Morgan  v.  Kellock  v.  Entliovcn,  L.  11.  0  Q.  B. 

Hardy,  18  Q.  B.  D.  640.  241,  and  8  ib.  458. 

((/)  See,    as    to    actions    for    torts,  (z)  The  exceptions  are  enumerated 

^x;)r<rte  Brooke,  .3  Ch.  D.  494,  wlicre  in   46   &   47  Vict.  c.  62,  §§   40,   41, 

a  verdict  was  obtained  before  adjudi-  and  42;   they  relate   to  rates,  taxes, 
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utable  pari  passu  amongst  all  the  iinsL-cured  creditors  for 
value  of  the  bankrupt,  without  regard  to  the  question 
whether  they  are  creditors  by  specialty  or  by  simple  con- 
tract (a). 

Secured  creditors.  —  The  position  of  secured  creditors  is 
peculiar  and  rei^uires  special  notice. 

What  creditors  have  securities  for  the  debts  due  to  them 
and  what  have  not,  and  the  nature  of  the  securities,  if  any, 
to  which  they  are  entitled  are  matters  beyond  the  scope  of 
the  present  work  (^).  But  the  rights  of  the  drawers,  ac- 
ceptors, and  indorsees  of  bills  of  exchange,  which  are  se- 
cured by  legal  or  equitable  charges  upon  goods  or  other 
property,  have  so  often  to  be  considered  in  the  event  of  the 
bankruptcy  of  commercial  firms,  that  a  few  observations  on 
such  rights  may  not  be  out  of  place. 

Secured  bills.  —  Nothing  is  more  common  than  for  the 
owner  of  goods  to  pledge  them  in  some  form  or  other  to 
some  person,  who,  having  them  as  his  security,  will  accept  a 
bill  of  exchange  drawn  upon  him  by  their  owner.  The 
drawer  then  discounts  the  bill,  and  thus  obtains  cash. 

As  between  the  drawer  and  the  acceptor  the  ques- 
tion *  constantly  arises  as  to  the  extent  of  the  se-  [*710] 
curity ;  e.(/.,  whether  the  goods  have  been  pledged 
for  particular  bills  only,  or  to  cover  all  the  bills  of  the 
drawer,  or  to  cover  whatever  may  be  due  from  the  di-awer 
to  the  acceptor,  so  that  the  proceeds  are  to  be  dealt  with 
generally  on  account,  the  goods  not  being  specifically  ap- 
propriated to  anything  in  particular.  The  rights  of  the 
drawer  and  acceptor  obviously  depend  on  the  answers  to  be 
given  to  these  questions,  which  are  questions  of  fact,  very 
often  turning  on  correspondence  and  the  course  of  dealing 
between  the  parties,  and  sometimes  very  difficult  to  deter- 
mine (<•). 

Right  of  drawer.  —  But  without  solving  these  questions,  it 


wages,  apprpnticcship  fees,  and  rent.  3  Ch.  D.  488;  Edwards  v.  Scarsbrook, 

See  as  to  Saviiijis  Banks,  Re  Williams,  3  B.  &  Sm.  280.     See  as  to  them,  ante, 

36  Ch.  D.  673.  p.  674  et  seij. 

(a)  As  to  voluntary  bonds,  see  Ex  (c)  See,    for    e.xample,    Et   parte 

parte  Berry,   10  Ves.  218;    Ex  parte  Dever,  13  Q.  B.  1).  766,   and   14  ib. 

Ilookins,  3  De  G.  &  S.  549.  611 ;   lie  Broad,  13  Q.  B.  D.  740,  and 

(/))  E.vecution  creditors  are  secured  Re  Gothenburg  Commercial    Co.,  29 

by  the  seizure  of  the  sheriff,  Ex  parte  W.  R.  358,  there  referred  to. 
Jones,  10  Ch.  663  :  Ex  parte  Jameson, 
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is  to  be  observed,  that  the  right  of  the  drawer  is  to  redeem 
the  goods  on  paying  the  amount  due  upon  them ;  or,  if  they 
have  been  sokl,  to  have  an  account  of  their  proceeds,  and  to 
have  them  applied  in  paying  such  amount,  and  to  have  the 
surplus  paid  back  to  liim,  subject  to  such"  lien  or  set-off,  if 
any,  as  the  acceptor  may  liave  against  them  on  some  other 
account. 

Right  of  acceptor.  —  The  acceptor,  on  the  other  hand,  is 
entitled  to  hold  the  goods  as  a  security  and  indemnity 
against  his  liability  on  the  bill.  If  he  pays  the  bill  out  of 
his  own  monies,  he  becomes  the  creditor  of  the  drawer  for 
the  amount,  and  can  sue  him  for  it,  unless  it  is  part  of  the 
agreement  between  them  that  before  having  recourse  to  the 
drawer  personally  the  acceptor  shall  realise  the  goods  and  so 
reduce  the  liability  of  the  drawer.  In  the  absence,  however, 
of  some  agreement  to  this  effect,  it  seems  that  the  drawer 
has  no  more  right  than  any  other  mortgagor  to  have  the 
security  given  by  him  realised  before  he  is  himself  called 
upon  for  payment  (tZ).  The  object  of  giving  the  security  is 
to  keep  the  acceptor  out  of  cash  advances,  but  not  to  pre- 
vent him  from  making  advances  on  the  credit  of  the  drawer 
if  the  acceptor  thinks  proper  to  do  so. 

Effect  of  bankruptcy.  —  In  the  event  of  the  bank- 

[*711]  ruptcy  of  the  drawer,  his  trustee  is  *  entitled  to  no 

greater  rights  than  the  drawer  would  be  if  solvent, 

unless  indeed  the  goods  can  be  claimed  by  the  trustee  under 

the  rejjuted  ownership  clause. 

Of  drawer.  —  On  the  Other  hand,  the  acceptor  has  the 
same  rights  as  before  (e),  with  this  qualification,  that  his 
right  of  action  against  the  drawer  is  converted  into  a  right 
of  proving  against  his  estate,  and  that  if  the  right  of  proof 
is  exercised  the  security  must  be  given  up  (/). 

Of  acceptor.  —  In  the  event  of  the  bankruptcy  of  the 
acceptor,  his  trustee  can  hold  the  goods  subject  to  the  right 
of  the  drawer  to  redeem  them,  or  to  have  them  applied  in 

(d)  So  long  as  the  acceptor  is  sol-  A.  224,  where  the  drawer's  assignees 
vent,  the  drawer  does  not  seem  to  be  received  proceeds  of  the  goods,  and 
entitled  to  have  the  goods  realised,  the  acceptor  was  held  entitled  to  have 
and  applied  in  taking  up  the  bills.  the  money  applied  in  taking  up  the 
His  right  seems  to  be  to  redeem  the  bills.  See,  also,  Ex  parte  Imbert,  1 
goods.     See  Ex  jmrte  Dever  (No.  2),  De  G.  &  J.  152. 

14  Q.  B.  D.  611.  (/)  See  infra,  as  to  this. 

(e)  See  Ex  parte  Tlower,  2  Mon.  & 
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taking  up  the  bills  drawn  against  them  (^).  If  the  goods 
are  sold  by  the  trustee  and  they  realise  less  than  the  aiiioiiu'o 
of  tlie  bills,  the  trustee  is  entitled  to  the  difference  from  the 
drawer :  whilst  if  they  realise  more,  the  trustee  must  hand 
the  difference  to  him,  subject  to  any  lien  or  set-off  to  which 
the  proceeds  may  be  subject  on  some  other  account.  If  the 
goods  are  sold  ])efore  the  bankruptcy,  the  proceetls,  unless 
specificalh'  appropriated  to  the  bills,  become  a  mere  debt 
due  to  the  drawer,  for  which  he  can  only  prove  against  the 
acceptor's  estate  (A). 

Right  of  holder.  —  If  the  bill  has  been  negotiated  by  the 
drawer,  further  complications  arise.  It  is  now  clearly  set- 
tled (i)  that  the  indorsement  of  the  bill  by  the  drawer  Avith- 
out  more,  does  not  confer  upon  the  holder  the  benefit  of 
the  security  given  by  the  drawer  to  the  acceptor  (/r),  even 
althougli  the  bill  refers  to  the  goods  and  to  a  letter 
of  advice  accompanying  it  (/).  But  the  benefit  *  of  [*712] 
the  security,  /.e.,  the  right  to  have  the  goods  sold 
and  ap})lied  in  taking  up  the  bill,  may  be  transferred  to  the 
indorsee  of  the  bill,  and  when  such  is  the  case  he  will  be  en- 
titled to  have  the  goods  so  applied  (w?)-  Unless,  however, 
the  holder  is  the  transferee  of  the  security  as  distinguished 
from  the  bill,  his  remedy  is  on  the  bill  itself,  viz.,  fu-st 
against  the  acceptor,  and  secondly  against  the  drawer. 
This,  moreover,  is  the  case  not  only  wl>en  both  drawer  and 
acceptor  are  solvent,  but  also  in  the  case  of  the  bankruptcy 
of  either  of  them  (w). 

But  if  both  are  bankrupt,  the  case  is  different;  for  the 
Court  having  then  to  administer  botli  the  estate  of  the 
drawer  and  the  estate  of  the  acceptor,  will  apply  the  goods 

(ff)  See   E.r  parte  Dever,  13  Q.  B.  Iron  Works  i-.  Oilier,  7  Ch.  605;  E.r 

D.  TOO,  and  fix  parte  Dever  (No.  2),  parte  Dever,  13  Ch.  D.  766;    Phelps, 

14  ib.  611.  Stokes  &  Co.  v.  Comber,  29  ib.  813, 

(h)  Ex  parte  Dever,   13  Q.   B.   D.  and  Brown,  Sliipley  &  Co.  v.  Kough, 

760,  and  s.  c.  (No.  2),  14  ib.  611.  il).  848.    These  cases  cannot  be  recon- 

(/)Notwitlistanding  Frith  I'.  Forbes,  ciled  with  Frith  r.  Forbes,  unless  it 

4  De  G.  F.  &  J.  4U0,  see  the  cases  in  be  on   the  grounds   suggested   in  29 

the  ne.xt  notes,  and  especially  Phelps,  Ch.  D.  870-872. 

Stokes  &  Co.  c.  Comber,  20  Ch.  D.  (m)  As  in   Inman   r.  Clare,  Johns. 

813;  Brown,  Shipley  &  Co.  r.  Kough,  760;  Re  Agra  &  Masterman's  Bank, 

ib.  848.                        "  2  Ch.  301. 

(A)  Banner  v.  Joluu^ton,  L.  R.  5  Ho.  (n)  See  the  cases  in  the  last  four 

Lo.  157,  and  the  cases  in  the  ne.xt  two  notes,   and   Ex  parte   General    South 

notes.  American  Co.,  lOCh.  635;  Vaughan 

(0  Robey    &    Co.'s    Perseverance  v.  Ilalliday,  0  Ch.  561. 
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pledged  in  taking  up  the  bills  which  were  drawn  against 
them.  This  is  the  celebrated  rule  in  Ex  parte  Waring  (o), 
which  is  of  such  great  importance  in  administering  the 
estates  of  commercial  firms. 

The  rule  in  Ex  parte  Waring  is  that  if  both  the  drawer 
and  the  acceptor  of  a  bill  of  exchange  become  bankrupt,  the 
holder  of  the  bill  is  entitled  to  have  any  securities  held  by 
the  acceptor  for  it  applied  in  taking  it  up.  The  rule  is 
based  upon  the  following  considerations :  the  property  held 
by  the  acceptor  for  the  bill  cannot  be  applied  in  payment  of 
liis  general  creditors,  because  it  is  held  by  him  for  a  partic- 
ular purpose,  and  on  trust  to  relieve  the  di-awer  from  his 
obligation  to  pay  the  bill  on  which  the  aoceptor  is  primarily 
liable,  but  which  being  bankrupt  he  cannot  pay.  On  the 
other  hand,  the  property  cannot  be  applied  in  payment  of 
the  general  creditors  of  the  drawer  because  it  is  pledged  to 
the  acceptor,  and  the  di'awer  is  not  entitled  to  have  the 
property  back  except  on  redeeming  it,  or  in  other  words 
himself  paying  the  bill.  The  Court,  therefore,  applies  the 
property  in  such  a  way  as  to  give  effect  as  far  as  possible  to 
the  respective  rights  of  both  di-awer  and  acceptor 
[*713]  under  the  circumstances  of  their  being  both  *  bank- 
rupt, or,  as  the  phrase  is,  according  to  the  equities 
between  the  two  estates.  The  result  is  that  the  securities 
are  applied  as  both  parties  intended  that  they  should  be,  viz., 
in  taking  up  the  bill  in  respect  of  which  they  were  given  (j»). 
Moreover  this  rule  has  been  extended  to  cases  where  the 
estates  of  the  drawer  and  the  acceptor  are  both  insolvent, 
and  are  under  judicial  administration  although  not  in  bank- 
ruptcy (  q). 

Application  of  rule.  —  Such  being  the  principle  of  the  rule, 
it  is  obvious  that  whether  the  security  is  given  to  cover  one 
bill  or  several  is  immaterial,  except  that  if  given  for  several 
the  rule  will  benefit  the  holders  of  all  of  them  (r)  ;  further 

(o)  19  Ves.  .345.     Tlie  principle  of  {cf)  Powles  v.  Hargreaves,  3  De  G. 

the  rule  was  inucli  discussed  in  Koyal  M.  &  G.  430 ;  Ex  parte  Alliance  Bank, 

Bank  of  Scotland  c.  Commercial  Bank  4  Ch.  423 ;  Bank  of  Ireland  v.  Perry, 

of  Scotland,  7  App.  Ca.  300,  and  is  L.  R.  7  Ex.  14;  Hickie  &  Co.'s  case, 

clearly   explained   in   City   Bank    v.  4  Eq.  220. 

Luckie,  5  Ch.   773       See,  generally,  (r)  Ex  parte  Dever  (No.  2),  14  Q. 

Eddis  on  J^^x /jarte  Waring.  B.   D.  Oil,  where    the    security   was 

(/')  See  the  judgment  of  Cotton,  given   for  some   bills  only,  and  the 

L.  .].,  in  Ex  parte  Dever  (No.  2),  14  holders  of  them  got  paid  in  full. 
Q.  B.  D.  623. 
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the  rule  iipplies  whether  the  value  of  the  securities  is  less 
than  the  amount  of  the  bills  drawn  against  them  or  not  («)  ; 
ajid  whether  the  holders  of  the  bills  knew  tliat  they  were 
secure<l  or  not  Q).  Nor  is  it  necessary  that  the  remitter  of 
the  bill  should  have  endorsed  it  (w).  But  the  right  is  sub- 
ject to  the  prior  rights  of  the  joint  creditors,  if  any,  of  the 
drawer  and  acceptor  to  have  the  securities  treated  as  joint 
assets  (a-).  The  principle  of  these  decisions  applies  where 
the  drawer  and  acceptor  are  companies  in  liquidation,  at  all 
events,,  if  they  are  also  insolvent ;  but,  it  has  been  said, 
not  otherwise  (^).  But  the  rule  is  based  on  the  equities 
between  the  drawer  and  the  acceptor,  and  has  been  held  not 
to  applv  if  the  acceptor  has  a  general  lien  on  all  securities 
of  the  drawer  in  "his  hands  for  the  general  balance  of  his 
account  (2)  ;  nor  where  the  bill  holder  has  already  received 
by  way  of  dividend  more  than  the  value  of  the  securities  (/i)  ; 
nor  where  circumstances  have  occurred  which  have  rendered 
the  securities  no  longer  applicable  to  take  up  the 
bill  (?)).  The  *  circumstance,  however,  that  the  secur-  [*714] 
ity  was  given  to  cover  other  liabilities  beside  the  bill 
in  question,  is  not  material  if  in  the  events  wdiich  have  hap- 
pened there  is  no  other  liability  to  be  covered  by  it  (c). 

Proof  of  secured  debts.  —  Passing  now  to  the  position  of 
secured  creditors  in  the  event  of  the  bankruptcy  of  their 
debtor,  the  rule  is  that  a  creditor  whose  debt  is  secured  is 
not  allowed  to  retain  his  security  and  also  to  prove  in  com- 
petition with  the  other  creditors.  Such  a  creditor  cannot 
prove  his  debt  or  any  part  of  it  without  giving  the  other 
creditors  the  benefit  of  his  security  ((?).  This,  however,  he 
can  do  in  one  of  two  ways,  viz.,  either  realise  his  security, 
or  give  credit  for  its  value,  and  prove  for  the  balance  then 
remaining  due  to  him;    or  give  up  his  security  altogether 

(s)  lb. ;    Powles   v.   Ilargreaves,   3  (0)  City  Bank  y.  Luckie,  5  Ch.  773; 

De  G.  M.  &  G.  430.  but  see  co,Uin,  Levi  &  Co.'s  case,  7 

(0  Ex  parte  TertVct,  .Mont.  25.  Eq.  449. 

(,<)  Ex  parte  Smart,  8  Ch.  220.  (d)  4G  &  47  Vict.  c.  52,  §  30,  and 

(.r)  Ex  parte  Dewlmrst,  8  Ch.  965.  Sciietl.  2,  rr.  9  to  17.     If  he  proves 

(v)  Hickie  &  Co.'s  case,  4  Eq.  22(5.  for  the  whole  ilebt  lie  loses  the  benefit 

Sed  qti.     See  the  cases  in  note  (y).  of  his  security  ;  Couldery  i-.  Bartruni, 

(z)  lb.      Sed   qii.      See   Ex  parte  19Ch.  D.  394;    Ex  parte  Solomon,  1 

Dever  (No.  2),  14  Q.  B.  D.  611.  GI.  &  Jam.  25;    Crugeon  i-.  Gerrard, 

(a)  Loder's  case,  6  Eq.  491.  4  Y.  &  0.  Ex.  119. 

(6)  As  in  Ex  parte  Alliance  Bank, 
4  Ch.  423. 
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and  prove  for  his  whole  debt  (g).  The  trustee  may  redeem 
the  security  at  its  assessed  value ;  or  he  may  have  the  secu- 
rity sold  (/).  The  valuation  and  proof  by  the  creditor  may 
be  amended  by  leave  of  the  Court  (^)  ;  and,  if  the  security 
is  sold  after  being  valued,  the  amount  realised  is  to  be 
treated  as  its  value,  and  dividends  are  to  be  calculated  on 
the  balance  and  to  be  rectified  accordingly  if  necessary  (7i). 

Secured  creditor  not  compellable  to  give  up  his  security.  — 
If  the  creditor's  security  is  sufficient  to  pay  what  is  due  to 
him,  there  is  no  necessity  for  him  to  apply  to  the  Court  at 
all ;  but  if  it  is  insufficient,  he  commonly  applies  to  the  Court 
to  have  its  security  realised  under  its  direction,  to  have  the 
proceeds  applied  in  discharge  of  his  debt,  and  to  have 
[*715]  liberty  to  prove  for  the  difference  (0-  The  *  trustee, 
however,  has  no  power  to  compel  a  secured  creditor 
to  take  this  course ;  nor  can  the  trustee  deprive  him  of  his 
security  without  paying  in  full  what  may  be  due  to  him 
upon  it  (A;). 

Observation  on  equitable  securities.  —  Moreover  it  must  be 
borne  in  mind  that  an  equitable  mortgage  may  be  created 
by  deposit  of  deeds  (I)  without  any  written  memorandum  : 
and,  if  originally  made  for  a  particular  debt,  may  be  extended 
by  parol  to  some  other  debt  (w)  ;  and  that  a  creditor  who 
has  a  security  not  exclusively  appropriated  to  a  particular 
debt  may,  on  the  bankruptcy  of  his  debtor,  appropriate  that 
security  to  any  debt  which  may  be  owing  to  him  by  the 
bankrupt  (n).  Moreover,  a  security  may  be  more  extensive 
as  against  one  person  than   as    against  another,  e.j.,  more 

(e)  4G  &  47  Vict.  c.  51,  §  39,  and  ing  discount.  Ex  parte  Schofield,  12 

Sched.  2,  rr.  9  to  17.     See  Ex  parte  Ch.  D.  337. 

Prescott,  4  D.  &  Ch.  23,  in  which  the  (k)  Ex  parte  Jackson,  5  Ves.  357 ; 

rule  was  applied  to  joint  debts  and  Ex  parte  Topham,  1  Madd.  38.     And 

joint  securities.  see  Davis's  case,  12  Eq.  510. 

(/)  40  &  47  Vict.  c.  52,  Sched.  2,  (/)  As  to  the  necessity  for  which, 

r.  12.  see  Ex  parte  Broderick,  18  Q.  B.  D. 

{g)  lb.  rr.  13  and  14.  700. 

{h)  lb.  r.  15.     See  under  tlie  for-  (m)-^ee  Ex  parte  Barnett,  De  Gex, 

mer   act,    Societe    Gen.   de   Paris    v.  194;  Ex  parte  Ford,  3  M.  D.   &  1). 

Green,  8  App.  Ca.  600,  and  Couldery  457 ;  Ex  parte  Moss,  13  Jur.  866. 

V.  Bartrum,  19  Ch.  I).  394.  (n)  See  Ex  parte  Johnson,  3  De  G. 

(i)  Bonds,  bills  of    exchange,  and  M.    &   G.   218;    Ex  parte    Hunter,  6 

other  personal  securities  in  tlie  hands  Ves.   94.      Compare    Ex    parte    Mc- 

of    a   creditor  are    treated    like   real  Kenna,  7  Jur.  N.  S.  588,  which  turned 

securities.     Ex  parte  Ilellier,  Cooke's  on   the   terms   of   the    deposit.      See 

Bank.  146,  ed.  8.     But  not  bills  dis-  further,    on    this    subject,    the    cases 

counted  by  a  banker  and  held  pend-  referred  to,  ante,  p.  654  tt  serj. 
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extensive   as  against   a  princii)al  (leljtor  than  as  against  his 

surety  (»)• 

Cases  in  which  a  secured  creditor  can  prove  and  also  retain 
his  security.  —  Tlie  rule  which  precludes  a  secured  creditor 
from  retaining  his  security  and  also  proving  for  his  debt, 
applies  only  \\li('re  the  debt  is  payal)le  out  of  the  estate  to 
which  the  security  belongs  ;  or  in  other  words,  only  where 
the  same  estate  is  debtor  to  the  amount  due  on  the  security, 
and  creditor  l)y  tlie  value  of  the  same  security  (p).  Conse- 
quently a  creditor  of  a  bankrupt  firm  of  two  partners,  holding 
a  security  given  by  a  larger  firm  of  which  the  liankrupts  are 
members,  is  not  affected  by  the  rule  in  question ;  he  may 
prove  for  the  whole  amount  of  the  debt  against  the  estate  of 
the  bankrupt  firm,  and  yet  retain  the  security  given  by  the 
larger  and  solvent  firm  (c[).  So,  if  one  partner  mort- 
gages his  own  property  for  *  the  debt  of  the  firm,  [*716] 
the  creditor  is  allowed  on  the  bankruptcy  of  the  firm 
to  prove  for  his  whole  debt  against  the  joint-estate,  and  yet 
retain  the  mortgage  security  given  by  the  one  partner  (r). 

If  a  partner  gives  as  a  security  for  a  debt  of  the  firm  shares 
standing  in  his  own  name,  the  right  of  the  creditor  to  prove 
for  his  whole  debt  and  retain  his  security  depends  upon 
whether  as  between  the  partners  themselves  the  shares  are 
assets  of  the  firm,  or  the  separate  property  of  the  partners  in 
whose  name  they  stand ;  if  they  are  assets  of  the  firm,  they 
must  be  so  treated,  even  although  the  creditor  was  not  aware 
of  the  fact  when  he  took  them  as  security  (s). 

Again,  if  A.  and  B.  are  partners,  and  A.  gives  a  separate 
security  for  a  partnership    debt   and    dies,  and  B.  becomes 

(o)  Er  parte  Walker,  3  Deac.  072.  Jur.  07,  wlierc  a  creditor  of  two  firms 

(/))  Ex  parte  AVcst  Hiding  Union  engajxed  in  a  joint  transaction,  proved 

Banking  Co.,  19  Ch.  D.   105,    where  against  one  and  retained  his  security 

half    tlie    security    belonged    to    the  against  the  other. 

bankrupt    and  half  to  his  late  part-  (;)  Ex  parte.  Caldicott,  25  Ch.  1). 

ners.      The  question  whether  this  is  716 ;  Ex  parte  Peacock,   2   Gl.    &  J. 

tiie  case  or  not  is  sometimes  one  of  27  ;  Ex  parte   Adams,  3   M.   &  Ayr. 

considerable  difficulty,  as  in  the  case  157  ;    Ex  parte  Groom,  2  Deac.  205. 

just    cited  and  in   Ex  parte  Brett,   6  See,  also,  the  next  note,  and  Ex  parte 

Ch.  838,  but  the  principle  is  clear.  Manchester   and    Liverpool    District 

(f/)  Ex  parte  Barr,  1  Hose,  70;  Ex  Banking  Co.,  18  F>ti.  249,  a  case  of  a 

jHtrtr  nio.xham,  0  Ves.  449  ;     Ex  parte  composition. 

Goodman,    3    Madd.    373;     Ex  parte  (s)     Ex     parte     Manchester     and 

Sammnn.   1    D.  &  C.  504.     See,  too.  County  Bank,  3  Ch.  1).  481 ;  Ex  parte 

Ex  parte  English  and  American  Bank,  Connell,  3  Deac.  201. 

4  Ch.  49;    and  Ex  parte   AVilson,   2 
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bankrupt,  the  creditor  can  prove  against  B.'s  estate  without 
giving  up  his  security  (^).  So,  where  a  creditor  of  a  firm 
has  a  security  belonging  to  the  firm  and  also  a  separate  cove- 
nant for  payment  by  eacli  partner,  such  creditor  may,  on  the 
bankruptc}'  of  the  firm,  retain  his  security  and  prove  against 
the  separate  estates  of  the  covenantors  (it).  Again,  where  a 
firm  has  assigned  its  property  in  trust  for  its  creditors,  whose 
rights  against  the  separate  estates  of  the  partners  are  ex- 
pressly reserved,  a  creditor  who  is  both  a  joint  and  a  separate 
creditor  may  claim  the  benefit  of  the  assignment,  and  yet 
prove  as  a  separate  creditor  against  one  of  the  firm  if  he 
becomes  bankrupt  (x-).  Where,  however,  one  partner  only 
is  bankrupt,  and  a  joint  creditor  is  secured  by  a  mortgage  of 
the  bankrupt's  separate  estate,  that  creditor  cannot 
[*717]  prove  as  a  separate  *  creditor  without  giving  up  his 
security  (^/)  ;  and  if  the  mortgage  is  a  mere  equitable 
mortgage,  giving  the  creditor  no  locus  stmidi  as  a  separate 
creditor  and  nothing  more  than  a  lien,  he  will  not  be  a  sep- 
arate creditor  of  the  bankrupt,  or  be  allowed  to  prove  against 
his  separate  estate  at  all  (0). 

Position  of  cestuis  que  trustent.  —  The  rule  which  enables  a 
joint  creditor,  having  a  separate  security,  to  prove  as  a  cred- 
itor, and  yet  to  retain  his  security,  applies  to  persons  who 
claim,  not  as  creditors  merely,  but  also  as  cestuis  que  trustent. 
Consequently,  if  A.,  B.  and  C.  are  bankers,  having  trust 
monies  in  their  hands,  and  A.  afterwards  improperly  in- 
vests some  of  it  on  a  mortgage,  the  cestuis  que  trustent  may, 
on  the  bankruptcy  of  the  firm,  claim  the  benefit  of  the 
mortgage,  and  prove  against  the  joint  estate  of  the  firm 
for  the  whole  amount  due  from  it  in  respect  of  the  trust 
monies  (a). 

A  curious  and  instructive  case  on  the  right  of  a  creditor 


(<)  Ex  parte  Bowden,  1  D.  &  C.  {z)  Ex  parte  Leicestershire  Bank- 

135  ;  Ex  parte  Smyth,  3  Deac.  597.  ing    Co.,    De    Gex,    292  ;     Ex    parte 

(«)  Re  Pluinmer,  1  Ph.  56,  settling  Lloyd,  3  M.  &  A.  60L     The  Courts 

the  doubts  raised  in  Ex  parte  Shep-  will,  however,  order  the  security  to 

herd,  1  M.  D.  &  D.  101,  and  Ex  parte  be    sold    to    enable    the    creditor    to 

Davenport,  ib.  313.  vote  in  the  choice  of  a  trustee,  &c., 

{x)  Ex  parte  Thornton,  5  Jur.  N.  ibid. 
S.  212.     See,    too,   Ex  parte  Geaves,  (a)  See  Ex  parte  Biddulph,  3  De 

8  De  G.  M.  &  G.  291.  G.  &  S.  587,  and  Ex  parte  Burton,  3 

0/)  Ex  parte  West   Riding  Union  M.  D.  &  D.  364. 
Banking  Co.,  19  Ch.  D.  105. 
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to  prove  without  giving  up  his  security,  arose  in  Ex  parte 
Turney  (i).  There  A.  and  B.,  father  and  son,  were  partners; 
A.  equitably  mortgaged  an  estate  of  his  own  to  secure  a  debt 
due  from  B.  A.  afterwards  died,  and  the  estate  descended 
to  B.,  subject  to  the  mortgage  in  question.  At  A.'s  death, 
however,  the  joint  debts  of  A.  and  B.  were  more  than  suffi- 
cient to  exhaust  A.'s  assets.  B.  liaving  become  bankrupt 
shortly  after  his  father's  deatli,  it  was  held  tliat,  notwith- 
standing the  descent  of  the  mortgaged  estate  to  B.,  the 
mortgage  creditor  was  at  liberty  to  prove  against  B.,  with- 
out giving  up  the  security,  although  it  was  admitted  that 
this  could  not  have  been  allowed  if  the  descended  estate 
had  been  of  any  value  to  B. 

Marshalling.  —  This   right   of    the    secured   creditor   may 
avail    not  only  himself   but   the  owner  of   the   security  he 
holds ;  and  by  the  equitable  doctrine  of  marshalling 
a  joint  creditor  of  a  firm  *  may  be  entitled  to  prove  [*718] 
against  the  separate  estate  of  one  of  its  members  or 
vice  versd,  contrary  to  the  general  rule. 

For  example,  in  JEx  parte  Salting  (t),  a  firm  wrongfully 
pledged  the  goods  of  a  customer  to  their  bankers  for  an  ad- 
vance to  the  firm.  One  of  the  partners  gave  to  the  bankers 
a  separate  guarantee  for  the  advance.  On  the  bankruptcy 
of  the  firm  the  bankers  sold  the  goods  and  applied  the  pro- 
ceeds in  reducing  their  debt.  They  then  proved  for  the 
residue  against  the  separate  estate  of  the  partner  who  had 
given  the  guarantee.  His  separate  estate  was  more  than 
sufficient  to  pay  the  whole  debt ;  and  it  was  held  that  the 
owner  of  the  goods  was  entitled  to  have  the  banker's  securi- 
ties marshalled,  and  to  have  the  benefit  of  the  guarantee  to 
the  extent  of  the  value  of  the  goods  which  had  been  sold, 
and  prove  for  that  value  against  the  separate  estate  of  the 
partner  who  had  given  the  guarantee. 

Rule  that  a  creditor  must  prove  and  not  sue  the  debtor.  — 
The  same  prineiple  of  equality  amongst  creditors  \\liieh  pre- 
vents one  creditor  from  holding  a  security,  and  proving  for 
what  is  due  on  it,  is  also  the  foundation  of  the  rule  that  no 
creditor  is  allowed  to  sue  a  bankrupt  in  respect  of  any 
demand  which   ma}-  be  proved  as    a  debt  under  the  bank- 


(b)  3  M.  D.  &  D.  576.     See,  also,  (c)  25  Ch.  D.  148.     See,  also,  Ex 

Ex  parte  Brett,  6  Ch.  839.  parte  Alston,  4  Ch.  168. 
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ruptev  (  rf).  But  where  the  creditor  is  the  creditor  not  only 
ot"  I  he  bankrupt,  but  also  of  another  person,  the  creditor 
nia\-  prove  against  the  estate  of  the  former,  and  yet  sue  the 
hitter,  and  get  from  him  what  he  can  (^0-  Conseciuently, 
if  a  creditor  of  a  firm,  one  of  the  members  of  which  is  alone 
bankrupt,  is  in  a  position  to  prove  against  his  estate,  such 
creditor  may  prove  against  it,  and,  at  the  same  time,  sue  the 
solvent  partners  (/),  and  it  is  not  now  necessary  to  join  the 

bankrupt  as  a  co-defendant  (^g'). 
[*719]         *Two  proofs  for  same  debt   not   allowed.  —  Another 

fundamental  principle  relating  to  the  proof  of  debts, 
and  one  which  requires  notice  here,  is  that  there  can  be  only 
one  proof  against  the  same  estate  in  respect  of  the  same 
debt.  Thus,  in  the  common  case  of  principal  and  surety, 
if  the  principal  is  bankrupt,  and  the  creditor  proves  against 
his  estate,  and  receives  a  dividend,  and  has  recourse  to  the 
surety  for  the  difference,  the  surety  cannot  prove  against 
the  bankrupt's  estate  without  giving  credit  for  the  dividend 
already  paid  to  the  principal  creditor:  in  other  words  the 
dividend  paid  in  respect  of  both  proofs  will  be  no  greater 
than  that  payable  in  respect  of  one  proof  for  the  whole 
amount  of  the  debt  due  b}^  the  bankrupt  (Ji).  This  rule  is 
of  considerable  importance  in  mercantile  transactions,  and 
is  closely  allied  to  the  rule  which,  as  will  be  seen  hereafter, 
precludes  a  creditor  from  proving  the  same  debt  against  both 
the  joint  and  the  separate  estates  of  a  bankrupt  firm.  The 
rule  forbidding  two  proofs  in  respect  of  the  same  debt  applies 
in  the  winding  up  of  companies  (Q. 

Again,  if  a  person  is  adjudicated  bankrupt  here  and  abroad, 
a  creditor  who  has  proved  abroad  cannot  prove  here  witliout 
giving  credit  for  what  he  has  received  under  his  proof 
abroad  (/c). 

{(l)  40  &  47  Vict.  c.  52,  §  9  and  Greenwood,  5  B.  &  A.  95  ;  Ex  parte 

§  10,  (2)  ante,  p.  709.     Under  the  old  Read,  1  Hose,  400.     Compare  Blan- 

law  the  creditor  could  sue  or  prove  at  nin  v.  Taylor,  Gow,  N.  P.  199. 
his  election.  (^)  40   &  47   Vict.   c.   52,  §    114. 

(e)  See  Ex  parte  Schofield,  12  Ch.  See,    previously,    Ex    parte   Isaac,  0 

D.  .337;    Ex    parte   Isaac,  0   Ch.  58.  Ch.  58;    Ex  parte  Stanton,  1    M.  D. 

See,    as  to  cases   of   suretyship.   Ex  &  I).  273. 
parte  Coplestone,  Mon.  &  Ch.  202.  (A)  See  Ex  parte  Came,  3  Ch.  403; 

(/)  Ex  parte  Isaac,  0  Ch.  58;  Keay  Ex  parte  European  Bank,  7  Ch.  99; 

V.  Fenwick,  1  C.  P.  D.  745 ;  Bottom-  Robson,  Bank.  201  ct  seq.,  ed.  3. 
ley   V.    Xuttall,    5   C.    B.  N.  S.  122 ;  (/)  Ex  parte    European    Bank,    7 

Heath  v.  Hall,  4  Taunt.  320;  Bovill  Ch.  99,  reversing  s.  c.  12  Eq.  501. 
V.  Wood,  2   M.  &  S.  22 ;  Harley  v.  (Jc)  Ex  parte  Wilson,  7  Ch.  490 ; 
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Interest. — As  regards  interest,  the  liaiikruptey  act,  1883, 
seliud.  2,  r.  20,  enacts  as  follows:  — 

20.  Oil  any  debt  or  sum  certain,  payable  at  a  certain  time  or  other- 
wise, whereon  interest  is  not  reserved  or  agreed  for,  and  which  is  overdue 
at  the  date  of  the  receiving  order  and  provable  in  bankruptcy,  the  cr<;di- 
tor  may  prove  for  interest  at  a  rate  not  exceeding  four  per  ceutuni  per 
annum  to  the  date  of  the  order  from  the  time  when  the  debt  or  sum  was 
]>ayable,  if  the  debt  or  sum  is  payable  by  virtue  of  a  written  instrument 
at  a  certain  time,  and  if  payable  otherwise,  than  from  the  time  when  a 
demand  in  writing  has  been  made  giving  the  debtor  notice  that  interest  will 
be  claimed  from  the  date  of  the  demand  until  tlie  time  of  payment  (/). 

A  jury  may  allow  interest  where  it  is  payable  by  agree- 
ment, or  by  mercantile  usage ;  also  (by  3  &  4  Wm,  4, 
c.  42),  where  a  *  sum  certain  is  payable  under  a  writ-  [*720] 
ten  instrument  at  a  certain  time  and  where  payment 
of  a  certain  sum,  not  so  payal^le,  has  been  demanded  by  no- 
tice in  writing  stating  that  interest  will  be  claimed  (wi). 

Interest  at  4  per  cent,  is  payable  on  all  proved  debts  from 
the  date  of  the  receiving  order  if  the  estate  is  more  than 
sufficient  to  pay  all  proved  demands  upon  it  (7i). 

Having  adverted  to  the  proof  and  payment  of  debts  gener- 
ally, is  is  proposed  to  pass  to  the  subject  of  the  proof  and 
payment  of  the  debts  of  partners,  first,  out  of  their  joint,  and 
next,  out  of  their  respective  separate  assets. 


A.  —  Proof  against  the  joint  estate. 

Administration  of  partner's  joint  estate.  —  The  administra- 
tion of  the  joint  estate  will  be  best  explained  by  examin- 
ing:— 

1.  The  rights  of  the  joint  creditors, 

2.  Tlie  rights  of  the  partners, 

8.  The  rights  of  their  separate  creditors,  as  against  that 
estate. 

Banco   de    Portugal    v.    Waddcll,   5  (m)  See  3  Chitty's  Statutes,  584, 

App.  Ca.   IGl ;    Selkrig  r.   Davios,  2  ed.  4. 

Dow.  2oO.  («)  See  46  &  47  Viet.  e.  52,  §  40  (5). 

(/)  See  Ex  parte  Bath,  27  Ch.  D.  See,  as  to  appropriating  securities  to 

509;   Ex  parte    Bishop,    15    Ch.    D.  interest,  i?e  Kavin,  7  Ch.  7(30. 
421. 
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First,  with  respect  to  the  Joint  creditors. 

1.  Position  of  the  joint  creditors.  —  The  joint  creditors  have 
the  tirst  elaini  for  payment  out  of  the  joint  estate  (o)  :^  and 
until  they  have  been  paid  all  the  principal  monies  due  to 
them,  with  interest  thereon  (p)  up  to  the  date  of  the  re- 
ceiving order  (^)  (if  their  debts  carry  interest),  no  other  per- 
son is  entitled  to  receive  a  farthing  out  of  the  assets  of  the 
firm  (r).    If  a  person  is  truly  a  creditor  of  the  firm,  he  is  not 

deprived  of  his  right  to  rank  as  a  joint  creditor,  merely 
[*721]   *  because  he  may  have  some  separate  security  for  his 

debt  (s)  ;  for  he  is  treated,  in  such  a  case,  as  a  joint 
creditor  having  the  advantage  of  a  collateral  security  (t^.^ 
But  it  must  not  be  forgotten,  that  a  person  who  advances 
money  to  one  partner,  on  his  separate  security,  and  makes 
him  alone  the  debtor,  has  no  locus  standi  against  the  firm 
merely  because  the  money  is  afterwards  applied  to  its  use  (m). 


Secondly,  rvith  respect  to  the  partners. 

2.  Position  of  the  partners.  —  Subject  to  the  exceptions 
which  will  be  hereafter  stated,  it  is  an  established  rule  that 
a  partner  in  a  bankrupt  firm  shall  not  prove  in  competition 
with  the  creditors  of  the  firm.  They  are,  in  fact,  his  own 
creditors,  and  he  cannot  be  permitted  to  diminish  the  part- 
nership  assets   to  the  prejudice  of  those  who  are  not  only 


(o)  Ante,  p.  092.  As  to  marshall- 
ing, see  ante,  p.  717. 

{p)  Ex  parte  Ogle,  Mont.  350; 
Pearce  v.  Slocombe,  3  Y.  &  C.  Ex. 
84 ;  Ex  parte  Reeve,  9  Ves.  590,  and 
see  Ex  parte  Woodford,  3  De  G.  &  S. 
666. 

(7)  Interest  after  tliat  date  is  not 
payable  in  priority  to  the  separate 
creditors,  Ex  parte  Findlay,  17  Ch. 
D.  334. 

(r)  The  e.xpenses  of  getting  in 
joint  estate  must  of  course  he  paid 


out  of  it ;  Ex  parte  Rutherford,  1 
Rose,  201. 

(s)  See  Ex  parte  Brown,  cited  1 
Atk.  225 ;  Ex  parte  Clowes,  2  Bro, 
C.  C.  595;  Ex  parte  Harman,  2  Gl.  & 
J.  25. 

(<)  See  Ex  parte  Hunter,  1  Atk. 
227  ;  Ex  parte  Harman,  2  Gl.  &  J.  25, 
and  ante,  p.  715. 

(h)  Ex  parte  Hunter,  1  Atk.  223; 
Ex  parte  Enily,  1  Rose,  65;  Lloyd  v. 
Freshfield,  9  D.  &  Ry.  19;  and  see 
ante,  pp.  189  et  seq.  and  703. 


^  Rule  is  for  benefit  of  partners,  and  they  may  waive  it.  Re  Kahley,  4 
Bank.  Reg.  378. 

1  A  joint  creditor  with  security  on  separate  estate  of  partner  may  prove 
against  the  joint  estate  without  relinquishing  his  security.  And  a  joint 
creditor  may  prove  his  wlu)le  claim  against  both  estates.  Re  Howard,  Cole 
&  Co.,  4  Bank.  Reg.  571.     See  Tucker  ?;.  Oxley,  5  Cranch.  34,  3  L.  ed.  29. 
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creditors  of  the  lina,  I'ut  also  of  liimself  (j-).  If,  therefore, 
a  partner  is  a  creditor  of  the  firm,  neither  he  nor  his  s(;parate 
creditors  (for  they  are  in  no  better  positio;i  than  himself) 
can  compete  with  the  joint  creditors  as  against  the  joint 
estate.  Lord  Ilardwicke,  it  is  true,  in  Ex  parte  Hunter  (i/), 
allowed  this  to  l)e  done  ;  bat  that  case  has  not,  in  this  re- 
spect, been  followed,  and  has  long  been  considered  as  over- 
ruled (z). 

In  Ur  parte  Sillitoe  (a),  a  leading  case  on  this  subject,  two 
partners  in  a  banking  firm  carried  on  a  separate  business  as 
ironmongers,  and  became  creditors  of  the  bank  to  a  large 
amount,  in  consequence  of  having,  with  a  view  to  enable  the 
bank  the  better  to  obtain  money,  discounted  their 
securities.  *The  banking  firm  was  adjudged  bank-  [*722] 
rupt,  and  an  attempt  was  made  on  behalf  of  .the  iron- 
mongery firm,  to  prove,  as  joint  creditors,  against  the  joint 
estate  of  the  bank.  Lord  Eldon,  overruling  the  decision  of 
the  .  Vice-Chancellor,  rejected  the  proof  upon  the  ground 
which  is  stated  above- 
So  in  the  previous  case  of  Ex  parte  Hargreaves  (6),  alias 
Shakeshaft,  Stirrup,  and  Salisbury,  three  persons  were  part- 
ners as  cotton  manufacturers,  and  two  of  them  were  also 
partners  as  linen-drapers :  goods,  manufactured  b}'  the  three, 
were  consigned  to  the  two  for  sale,  for  the  benefit  of  the 
larger  firm,  and  bills  were  drawn  on  the  two,  on  behalf  of 
the  three ;  both  firms  became  bankrupt,  and  the  larger  firm 
was  indebted  to  the  smaller  in  respect  of  the  above  transac- 
tions. It  was  held,  that  the  members  of  the  smaller  firm 
being  liable  to  the  debts  of  the  larger  firm,  the  assignees  of 
the  former  could  not  compete  with  the  joint  creditors  of  the 
latter. 

Executors  of  a  deceased  partner.  —  Again,  as  the  estate  of  a 
deceased  partner  is  liable  to  the  debts  of  the  firm  (c),  it  fol- 

(x)  See  Ex  parte  Sillitoe,  1  Gl.  &  Cooke's  Bank.  Law,  528,  ed.  8,  and 

J.  382;  Ex  parte  Hargreaves,  1  Cox,  see  per  Lord  Eldon,  Ex  parte  Harris, 

441 ;    Ex  parte    Reeve,   9    Yes.    590 ;  1  Rose,  438. 

Ex  parte  Rawson,  Jac.  279.     See  Ex  (a)  1    Gl.    &   J.    382.      Ex    parte 

parte  Gliddon,  13  Q.  B.  D.  43,  noticed  Williams,  3  M.  D.  &  D.  433,  was  a 

hereafter,  where  two  firms  were  curi-  similar   ease.       See,    also,    Ex    parte 

ously  intermixed.  Maude,  2  Ch.  550;  and  infra,  p.  727. 

0/)  Cooke's    Bank.  Law,  52G,  ed.  (A)  1  Cox,  440,  and  1  Gl.  &  J.  382, 

8,  and  1  Atk.  223.  and  11  Ves.  414,  infra,  p.  726. 

(z)  Ex   parte   Burrell ;     Ex    parte  (c)  Ante,  pp.  194,  695. 

Parker;    Ex  parte  Pine,  all  cited  in 
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lows  that,  so  long  as  sucli  liability  exists,  his  executors  can- 
not prove  against  the  joint  estate  of  the  surviving  partners 
for  the  amount  due  from  them  to  his  estate  ((7).  But  if 
those  debts  are  paid,  or  the  estate  of  the  deceased  is  relieved 
from  them  ((')i  «i-i<^'li  proof  is  admissible  (/)  ;  except  in  re- 
spect of  assets,  properly  brought  into  or  left  in  the  business 
by  the  executors  as  part  of  the  capital  of  the  deceased.  No 
proof,  however,  in  respect  of  such  assets  is  admissible  against 
the  joint  estate  of  the  surviving  partners,  until  all  their  joint 
debts  contracted  as  well  before  as  after  the  death  of  the  de- 
ceased are  paid.     The  leading  case   on  this  subject  is  -  Ex 

parte  Butterfield  (^).  In  that  ..case  a  sole  trader 
[*723]   *  directed  by  his  will  that  it  should  be  lawful  for  his 

widow  to  employ  6000?.  in  continuing  his  business, 
and  he  appointe'd  her  and  his  son  executors.  After  the  tes- 
tator's death,  his  widow  and  son  continued  his  business  with 
his  assets,  and  became  bankrupt.  The  persons  beneficially 
interested  in  the  assets  which  had  been  employed  by  the 
bankrupts,  sought  to  prove,  in  respect  thereof,  against  their 
joint  estate ;  but  it  was  held  that,  to  the  extent  of  6000?.,  no 
such  proof  could  be  allowed,  for  the  employment  of  6000?. 
being  authorised  by  the  will,  the  proof  could  not  be  admitted, 
without,  in  substance,  infringing  the  rule  which  precludes  a 
partner  from  competing  with  his  own  creditors. 

This  case  may  be  usefully  compared  with  Ex  parte  Ed- 
monds Qi).  There,  partnership  articles  provided  in  effect 
that  if  one  of  the  partners  died,  so  much  of  his  share  in  the 
capital,  as  should  not  exceed  100,000/.,  should  be  continued 
in  and  be  considered  as  part  of  the  partnership  effects ;  that 

{(1)  Ex  parte   Blythe,   16   Ch.  D.  the    same    principle.      See,   too,   Ex 

620;  Nanson  v.  Gordon,  1  App.  Ca.  parte    Garland,    10   Ves.    110,  where 

195,  affirming    Ex  parte   Gordon,  10  proof  in  respect  of  assets  improperly 

Ch.  160.  employed  was  admitted,  and  proof  in 

(e)  Ex  parte  Andrews,  25  Ch.  D.  respect  of  assets  properly  employed 

505,  shows  that  the  outstanding  joint  was  rejected.     See,  also,  Scott  r.  Izon, 

liabilities    need   not   be    paid.     It   is  .34  Beav.  4:54  ;    Ex  parte  Thompson, 

enough  if  there  is  no  proof  in  respect  2  M.  D.  &  D.  761,  and  compare  the 

of  any  of  them.     But  note,  there  was  cases  in  the  next  note. 
in  that  case  no  reason  to  supj)ose  they  (Ji)  4  De  G.   F.   &   J.   488.     See, 

ever  would  be  proved ;  and  see  also  also,  Ex  parte  Hill,  3  M.  &  A.  175, 

p.  7.38,  note  {y).  and   Ex  parte    Crofts,  2    Deac.    102, 

(/)  Ex  parte  Edmonds,  4  De    G.  where    trust  money  lent  to  partners 

F.  &  .1.  488,  noticed  infra,  p.  723.  was   held   to  be  provable  as  a  joint 

{<])  De    Gex,  570;   Ex  parte  Cor-  debt. 
bridge,  4  Ch.  D.  246,  was  decided  on 
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the  survivors  should  pay  off  the  amount  of  the  deceased's 
share  by  instalments,  with  interest,  hut  that  his  estate  should 
not  share  in  the  piofits  accruing  after  his  death.  The  part- 
ner in  question  having  died,  more  than  150,000/.  was  found 
due  to  him  from  the  partnership.  His  executors  took  a 
l)')iid  for  this  amount  from  llie  surviving  partners,  who  after- 
wards became  bankrupt,  having,  however,  previously  paid 
iill  the  debts  for  which  they  and  the  deceased  were  jointly 
liable  (i).  It  was  held,  that  the  executors  were  entitled  to 
prove  against  the  joint  estate  of  the  surviving  partners  for 
the  whole  amount  of  the  bond,  and  not  only  for  the  excess 
over  100,000/.,  as  the  other  joint  creditors  contended.  The 
provisions  of  the  deed  taken  together  showed  plainly  that 
100,000/.  was  intended  to  be  continued  in  the  concern  in  the 
sense  of  a  loan  bearing  interest ;  and  that  although 
the  money  was  to  be  employed  in  *  the  business  of  [*724] 
the  partnership,  it  was  to  be  so  employed,  not  as  the 
money  of  the  deceased,  but  as  the  money  of  the  surviving 
partners,  borrowed  by  them  from  his  estate. 

Assets  improperly  brought  into  the  business.  —  AssetS  of  a 
deceased  partner  brought  into  the  ])usiiu'ss  l)y  his  executor  in 
breach  of  trust,  do  not  form  part  of  the  joint  estate  of  the  sur- 
viving partners,  and  may  be  the  subject  of  proof  against  that 
estate,  not  only  in  competition  with  those  creditors  who  have 
become  such  since  the  death  of  the  deceased,  but  also  in  com- 
petition with  those  whose  debts  accrued  in  his  lifetime  {k)  ; 
as  regards  the  last,  the  proof  is  exceptional,  but  is  allowed 
for  the  same  reason  as  similar  proof  is  allowed  where  sepa- 
rate estate  of  a  partner  has  been  fraudulently  dealt  with 
as  property  of  the  firm  (0- 

Two  firms  with  common  partner.  —  Another  instructive  case, 
illustrating  the  rule  now  under  consideration  is  afforded  by 
Ur  parte  Brown  (?«).  There,  in  substance  there  were  two 
firms,  with  a  common  partner,  viz.,  A.  and  B.,  and  A.  and  C: 
C.  had  made  himself  separately  liable  for  a  debt  owing  by  A. 

((■)  Tlic  payment  of   the  debts  to  (/)  See  i»/m  ;  assets  of  the  testa- 

wliicli  the  estate  of  the  deceased  was  tor  in  the  business  when  he  died,  and 

liable    distinguislies    tiiis    from     JJx-  improperly    left    in    it,   cannot,  it    is 

parte  Gordon,  10  Ch.  KiO.  conceived,  be  the  subject    of   proof, 

(;[•)  ''^'■'"  ;'"'■'<' Garland,  10  Ves.  110;  unless   the    debts   of    the    firm    con- 

Ex  parte  Westcott,  9  Ch.  G20.      See  tracted  in  his  life  are  paid. 

ante,  c.  3,  §  2.  (»0  2  M.  D.  &  D.  718.     See,  too. 

Ex  parte  Kawson,  Jac.  274. 
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and  B. ;  both  firms  became  bankrupt.  The  principal  creditor 
proved  against  C.'s  separate  estate,  and  received  a  dividend. 
A  cLiim  was  then  made  on  behalf  of  C.'s  separate  estate,  to 
prove  for  the  amount  thus  paid  out  of  it  against  the  joint 
estate  of  A.  and  B.  But  it  was  held  that  this  proof  could 
not  be  allowed,  for  the  principal  creditor  not  having  been 
paid  in  full,  he  had  a  right  of  proof  against  the  joint  estate 
of  A.  and  B.,  and  that,  consequently,  C.  could  not  diminish 
that  estate  to  his  prejudice. 

Exceptions  to  rule  that  partner  cannot  compete  •with  his  own 
creditors.  —  There  are,  however,  three  exceptions  to  the  rule 
above  stated,  viz. : 

1.  Where  the  separate  property  of  one  partner  has  been 
fraudulently  dealt  with  as  the  property  of  the  firm ; 

2.  Where  there  are  two  distinct  trades,  carried  on  by  the 
firm,  and  by  one  or  more  of  the  members  of  it,  with  distinct 

capitals ; 
[*725]       *  3.    AVhere  a  partner  has  obtained  his  order  of  dis- 
charge, or  has  been  otherwise  discharged  from  the 
joint  debts,  and  has  afterwards    become    a   creditor  of   the 
firm  (n). 

This  last  exception  rests  on  the  principle  that  the  dis- 
charged partner  is  no  longer  a  debtor  to  the  creditors  of 
the  firm,  and  does  not,  therefore,  fall  within  the  rule  which 
precludes  a  person  from  competing  with  his  own  creditors. 
The  two  first  exceptions  are  not  so  easily  explained. 

Exception  in  the  case  of  fraud.  —  If  separate  property  of 
one  partner  has  been  fraudulently  converted  by  his  co-part- 
ners to  the  use  of  the  firm,  such  property  must  be  treated  as 
the  separate  estate  of  the  defrauded  partner ;  and  proof  on 
his  behalf  (or  rather  on  behalf  of  his  separate  estate)  is  there- 
fore allowed  in  respect  of  such  property,  against  the  joint 
estate,  and  in  competition  with  the  joint  creditors  (o).  Upon 
precisely  the  same  principle,  if  a  partner  has  fraudulently 
converted  property  of  the  firm  to  his  own  use,  proof  on 
behalf  of  the  joint  estate  is  allowed,  in  respect  of  such 
property,  against  his  separate  estate,  and  in  competition  with 

(n)  Ex  parte  Smith,  14  Q.  B.  D.  obtained  his  certificate  took  up  bills 

394,  where  the  estate  of  the  deceased  of  the  firm. 

partner  was  discharged  by  the  Stat-  (o)  See  per  Lord  Eldon  in  Ex  parte 

ute  of  Limitations  ;  Ex  parte  Atkins,  Sillitoe,  1  Gl.  cfe.T.  382,  and  in  Ex  parte 

Buck,  479,  where  a  partner  who  had  Harris,  1  Rose,  437. 
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his  separate  creditors  (/)).     This,  liowever,  is  a  suhject  whicli 
will  have  to  be  considered  hereafter. 

Exception  in  the  case  of  distinct  trades.  —  If  one  of  two  firms, 
carrying  on  tlistinct  trades,  becomes  creditor  of  the  other  in 
the  ordinary  Avay  of  their  trade,  the  creditor  firm  may  prove 
against  the  joint  estate  of  the  debtor  firm,  in  competition 
with  its  other  joint  creditors,  although  one  or  more  persons 
may  be  partners  in  both  firms  (^). 

If  neither  firm  contains  the  other,  e.g.^  if  one  firm  is  A. 
and  B.,  and  the  other  firm  is  A.  and  C,  either  may 
rank  as  a  joint  *  creditor  of  the  other,  because  the   [*726] 
creditors  of  the  one  are  not  creditors  of  the  other  (r). 

Case  vrhere  one  firm  contains  the  other.  —  If  one  of  the  firms 
contains  the  other,  e.y.,  if  one  firm  is  A.,  B.,  and  C,  and  the 
other  is  A.  and  B.,  or  A.  only,  two  cases  have  to  be  con- 
sidered, according  as  the  larger  or  the  smaller  firm  is  the 
debtor  to  the  other ;  for  whilst  all  persons  who  are  creditors 
of  the  larger  fii-m  are  creditors  of  the  smaller,  the  converse  is 
evidently  not  true.  Consequently,  although  the  larger  fu-m 
does  not  compete  with  its  own  creditors  if  it  proves 
against  the  joint  estate  of  the  smaller  firm,  the  smaller  firm 
must  necessarily  compete  with  its  own  creditors  if  it  is  al- 
lowed to  rank  as  a  joint  creditor  against  the  estate  of  the 
larger  firm.  Hence,  although  it  was  long  ago  decided  that 
proof  might  be  made  by  the  larger  firm  against  the  smaller  («), 
it  was  also  decided  that  proof  could  not  be  made  by  the 
smaller  against  the  larger  (f).  However,  it  seems  now  set- 
tled that  if  the  two  trades  are  distinct,  and  if  the  larger  firm 
has  become  indebted  to  the  smaller  in  the  regular  way  of 
their  trades  (w),  the  smaller  firm  may  prove,  like  any  other 
joint  creditor,  against  the  joint  estate  of  the  larger.  This 
was  decided  in  Ex  parte  Cook  (a;),  where  one  partner,  who 
carried  on  a  separate  business,  was  allowed  to  rank  as  a  joint 


(p)  Ex  parte  Lodge  and  Feudal,  1  (r)  Ex  parte  Thompson,  3  Deac.  & 

Ves.  J.  166,  infra,  p.  735.  Ch.  612. 

(7)  See,  in    addition   to  the  cases  (s)  Ex  parte  St.    Barbe,    11  Ves. 

cited  below.  Ex  parte  Ring,  Ex  parte  413;    Er    parte    Castell,   '1    Gl.  &  J. 

Freeman,   Ex   parte   Johns,    cited   in  124;  Ex  /)a»7e  Hesham,  1  Rose,  146. 
Cooke's     Bank.    Law,    534,    ed.     8.  (/)  Ex  parte    Hargreaves,  1    Cox, 

Compare    Ex    parte    Gliddon,    13   Q.  440;  Ex  parte  Adams,  1   Rose,  305; 

B.    D.  43,    where    no    debt  was  con-  Ex  jiarte  Sillitoe,  1  Gl.  &  Jam.  382. 
tracted.  (h)  This  is  essential,  see  infra. 

\x)  Mont.  228. 
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cretlitor  aoainst  the  joint  estate  of  the  firm  of  which  he  was 
a  member,  and  which  had  become  indebted  to  him  in  the 
ordinary  way  of  their  and  his  respective  trades. 

The  trades  must  be  distinct,  and  the  debts  have  been  con- 
tracted in  the  ordinary  course  of  them.  —  The  exception  now 
under  discussion  is,  however,  only  allowed  provided  two 
things  concur,  viz. :  fii'st,  there  must  be  two  distinct  trades ; 
and  secondly,  the  debt  sought  to  be  proved  must  have  arisen 
from  dealings  between  trade  and  trade  in  the  ordinary  way 
of  business.  It  was  because  the  two  firms  were,  in  fact, 
one,  the  smaller  one  being  only  a  branch  of  the  larger,  and 
carrying  on  its  business,  that  proof  was  disallowed  in  Ux 
parte  Hargreaves  (?/),  and  it  was  because,  although 
[*72T]  the  two  *  firms  and  their  trades  were  distinct,  the 
debt  sought  to  be  proved  had  not  arisen  in  the  ordi- 
nary way  of  trade  that  proof  was  disallowed  in  Ex  parte 
Sillitoe  (2)  and  in  JSx  parte  Williams  (a).  In  this  last  case 
there  was  a  firm  of  ironmasters ;  two  of  the  firm  were  also 
bankers  ;  the  iron  firm  was  indebted  to  the  banking  firm  for 
advances,  but  proof  in  respect  of  them  on  behalf  of  the  bank- 
ing firm  against  the  joint  estate  of  the  iron  firm  was  dis- 
allowed, inasmuch  as  the  circumstances  under  which  the  debt 
was  contracted  precluded  the  idea  that  the  bankers  had  made 
the  advances  in  the  ordinary  way  of  their  business  as  bankers. 

Even  in  these  excepted  cases,  however,  proof  by  one  part- 
ner is  not  allowed  unless  on  taking  the  partnership  accounts 
a  balance  still  remains  due  to  him  (ft). 

Case  -where  partnership  has  not  commenced.  —  The  rule 
which  precludes  one  partner  from  proving  against  the  es- 
tates of  his  co-partners  does  not  apply  to  persons  who  have 
not  become  partners,  and  who  have  not  rendered  themselves 
liable  to  third  parties  as  if  they  were  partners.  This  is  well 
illustrated  by  Ex  p)arte  Turquand  (c).  There,  in  substance, 
A.  agreed  to  become  a  partner  with  B.  and  C,  who  were 
already  in  partnership  together,  and  who  carried  on  business 
in  the  names  of  B.  and  C.     It  was  agreed  that  A.  should 

{y)  1  Cox,  440.     See  ante,  p.  722.  {c)  2  M.  D.  &  D.  339.     See,  also, 

(2)  1   Gl.  &,  J.  382.      See  ante,  p.  Ex    parte    Davis,    4    De    G.    J.  &  S. 

721.             .  532,    ante,   p.    21.     Ex  parte  Hickin, 

(a)  3  M.  I).  &  D.  433.     See,  also,  3  De  G.  &  S.  G02,  shows  that  a  per- 

Ex  parte  Maude,  2  Cli.  550.  son  intending  to    become  a  partner, 

(6)  Ex  parte  Maude,  2  Ch.  550.  may  prove  as  a  creditor  for  arrears 

of  salary. 
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bring  in  2000Z.,  and  that  the  name  of  tlie  firm  .should  be  altered 
to  B.  C.  &  Co.  A.  advanced  2000/.  to  B.  and  C. ;  the  name 
of  the  firm  was  altered  as  arranged,  but  no  articles  of  pait- 
nership  were  ever  simed,  and  A.  refused  to  sifjn  anv  or  to  do 
anything  more  before  he  was  satisfied  as  to  li.  and  C.'s 
solvency.  There  was  no  evidence  to  show  that  A.  had  made 
himself  liable  to  third  parties  as  if  he  were  a  partner;  and 
B.  and  C.  having  become  bankrupt,  A.  was  allowed  to  prove 
against  their  estate  for  the  advances  he  had  made  them. 

*  Thirdly,  with  respect  to  the  separate  creditors.  [*12S'\ 

Position  of  separate  creditors.  —  i'lie  principle  which  pro- 
hibits a  partner  from  competing  with  the  joint  creditors  of 
the  firm  evidently  has  no  application  as  between  one  part- 
ner and  the  separate  creditors  of  his  co-partners.  Moreover, 
the  lien  which  each  partner  has  upon  the  assets  of  the  firm 
must  be  satisfied  before  any  part  of  the  joint  estate  can  be 
divided  amongst  the  members  of  the  firm,  or,  which  comes 
to  the  same  thing,  be  carried  to  the  account  of  their  respec- 
tive separate  estates.  Therefore,  after  the  joint  debts  of  the 
firm  have  been  paid,  with  interest  to  the  date  of  the  receiv- 
ing order  (cZ),  the  surplus  of  the  joint  estate  must  next  be 
applied  in  satisfaction  of  the  liens  of  the  individual  partners 
upon  it  (e)  ;  and  it  is  the  ultimate  surplus  onl}-  which  is  to 
be  divided  amongst  the  partners,  or  their  respective  separate 
estates,  in  proportion  to  their  respective  shares  in  the  assets 
of  the  firm.  It  is  hardly  necessary  to  observe  that  a  lien 
existing  in  favour  of  one  partner  increases  his  separate  es- 
tate, and  confers  upon  his  separate  creditors  a  right  to  prove 
against  the  joint  estate  in  preference  to  the  separate  credi- 
tors of  the  other  partners,  who  have  no  such  lien  (/).  If 
the  joint  estate  is  not  sufficient  to  satisfy  the  lien,  the  defi- 
ciency becomes  provable  against  the  separate  estates  of  the 
indebted  partners  (</). 

(d)  Ex  parte  Findlcy,   17  Ch.   D.  (/)  Ex  parte  King,  17  Ves.  115; 

334.  Ex  parte  Reid,  2  Rose,  84. 

(p)  Ex  parte   King,   17    Ves.   115,  (g)  Ex  parte  Terrell,   Buck,  345; 

and    1    Rose,  212;  Ex  parte  Reid,  2  Ex    parte    King,    17     Ves.    115;     Ex 

Rose,  84 ;    Ex   parte    Reeve,  0    Ves.  parte     Watson,    Buck,    440,    and    4 

^^><?^;    Ex  parte   Terrell,    Buck,   345;  Madd.  477;    and    see,  as  to  the  last 

Fereday    r.    Wightwick,    Tanil.    250;  case,  2  Gl.  &  J.  172. 
Holderness  v.  Shackels,  8  B.  &  C.  012. 
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Surplus  of  joint  estate.  —  The  joint  debts  being  paid,  and 
the  liens  of  the  individual  partners  on  the  partnership  assets 
being  satisfied,  the  surplus  of  the  joint  estate  becomes  divis- 
ible amongst  the  respective  separate  estates  of  the  partners 
in  proportion  to  their  respective  shares  in  the  partnership 
property.  The  surplus  of  the  joint  estate,  having  been  thus 
distributed,  .loses  its  character  of  joint  estate,  and  becomes, 

to  all  intents  and  purposes,  separate  estate  of  the  part- 
[*729]  ners  to  whose  credit  it  is  carried.    If  any  joint  *  estate 

is  carried  to  a  separate  estate  before  the  joint  debts 
are  paid  and  the  partners'  liens  are  satisfied,  such  joint  estate 
will  be  ordered  to  be  restored  (A). 

B.  —  Proof  against  the  separate  estates. 

Administration  of  separate  estate  of  partners.  —  The  princi- 
ples according  to  which  the  separate  estate  of  one  partner  is 
administered,  in  the  event  of  an  adjudication  against  him 
alone,  are  the  same  as  those  which  govern  the  administration 
of  the  separate  estates  of  the  members  of  a  bankrupt  firm  (2). 
The  leading  principle  in  administering  a  separate  estate  is  to 
prefer  separate  to  joint  creditors,  just  as  in  administering 
joint  estate  the  leading  principle  is  to  prefer  joint  to  separate 
creditors.  But  there  is  this  important  difference  to  be  borne 
in  mind ;  the  separate  creditors  of  one  partner  are  not  credi- 
tors of  the  firm,  whilst  the  joint  creditors  of  the  firm  are 
creditors  of  each  of  the  partners  composing  it.  For  this 
reason  it  was  formerly  the  rule  to  distribute  the  separate 
estate  of  each  partner,  pari  passu.,  amongst  his  creditors, 
whether  joint  or  separate  (A:)  ;  and  although  this  rule  has 
been  departed  from  (I),  the  distinction  in  question  .naturally 
leads  to  important  consequences,  as  will  be  seen  hereafter. 

The  administration  of  the  separate  estates  of  bankrupt 
partners,  and   the   administration  of   the  separate  estate  of 

(A)  See  Ex  parte  Lanfear,  1  Rose,  v.  Brown,  and  Mathews  v.  Aland,  all 

442.  cited  in  Cooke's  Bank.  Law,  200-204, 

(0  46  &  47  Vict.  c.  52,  §  40  (.'3),  ed.  8 ;  and  see  Lord  Craven  r.  Wid- 

and  §  59,  and  Bank,  llules,  1886,  r.  dows,  Ca.  in  Ch.  139 ;  Ex  parte  Cop- 

269.      Ex  parte    Taitt,  16  Ves.  197  ;  land,  1  Cox,  420  ;  Ex  parte  Hodgson, 

Everett  r.  Backhouse,  10  Ves.  98.  2  Bro.  C.  C.  5;    Ex  parte  Page,  ib. 

(k)     Ex     parte     Blake,     Cooke's  119;  jE'z  parfe  Flintum,  ib.  120. 
Bank.  Law,  528,  ed.  8  ;  Ex  parte  Cob-  (/)    See   next  note,  and  Ex  parte 

ham;    Ex  parte    Haydon  ;    Ex  parte  Baudier,  1  Atk.  08;  £'.i/»ar/e  Ohlknow, 

Caruthers;  Ex  parte  Upton ;  StciAmna  Cooke's  Bank  Law,  259,  ed.  8. 
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one  Iniiikiupt  partner,  if  one  alone  is  bankrupt,  will  be  best 
explained  by  exaniinin<jf 

1.  Tlie  rights  of  the  separate  creditors, 

2.  The  rights  of  the  joint  creditors, 

3.  The  rights  of  the  partners, 
as  against  such  estates  or  estate. 


*Firsl,  with  respect  to  the  separate  creditors.  [*730] 

1.  Position  of  separate  creditors.  —  Except  in  , those  cases 
which  will  be  specially  noticed  hereafter,  the  separate  estate 
of  each  partner  is  to  be  first  applied  in  payment  of  his  sepa- 
rate creditors  {m),  to  the  extent  of  20.s.  in  the  pound  on  their 
provable  debts  with  interest  up  to  the  date  of  the  receiving 
order ;  but  not  with  interest  after  that  date  until  the  joint 
creditors  have  also  received  20s.  in  the  pound  on  their  prova- 
ble debts  (w). 

A  bankrupt's  wife  who  has  lent  him  money  for  the  purpose 
of  his  business  cannot  compete  with  his  other  creditors  (45  & 
46  Vict.  c.  75,  §  3).  But  this  enactment  does  not  preclude 
the  wife  of  a  partner  from  proving  against  the  joint  estate  of 
the  firm  in  respect  of  a  loan  to  her  husband  and  liis  co-part- 
ners jointly  (oo). 

After  payment  of  the  separate  creditors  of  each  partner, 
the  surplus  of  his  separate  estate  is  carried  to  the  credit  of 
the  joint  estate  (o)  ;  and  if  the  partner  is  a  member  of  several 
bankrupt  firms,  the  surplus  of  his  separate  estate  must  be 
divided  amongst  their  respective  joint  estates,  in  proportion 
to  the  amount  of  the  debts  proved  against  them  respec- 
tively (^). 

(m)  46  &  47  Vict.  c.  52,  §§  40  (3)  &  D.  283;   Ex  parte  Clarke,  4  Ves. 

and    50,    and   Bank.   Rules,    188(3,    r.  677 ;    Ex  parte    Boardman,    1     Cox, 

269;  Ex  parte  Elton,  3  Vos.  238;  Ex  275;  Ex  parte  Minchin,  2  Gl.  &  Jam. 

parte    Abell,    4   Ves.   837  ;    Ex  parte  287. 

Clay,  6  Ves.  813 ;  Ex  parte  Taitt,  16  (oo)  Ex  parte  Nottingham,  10  Q. 

Ves.  193.    As  to  marshalling,  see  ante,  B.  I).  88. 
p.  717.  (o)  Ex  parte  Wood,  2  M.  D.  &  D. 

(n)  46  &  47  Vict.  c.  52,  §  40,  cl.  5,  283,  where  the  surplus  of  the  separate 

and    Sched.   2,    r.    20,   and  Ex  parte  estate  of  a  bankrupt  sliareholder  in  a 

Findlay,  17  Ch.   D.  334.     Under  the  company  being  wound  up   in  equity 

old  law  the  separate    creditors  were  was  held  applicable  to  the  payment 

not  entitled  to  interest  until  the  joint  of  the  creditors  of  the  company,  and 

creditors    had   received    2Us.    in    the  not  payable  into  court  in  the  suit, 
pound   on  their    principal  debts,  see  (/')  £".(• /wWc  Frankly n.  Buck,  332, 

inter  alia.  Ex  parte  Wood,  2  Mont.  D.  wliere  the  order  is  given  at  length. 
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Secondly,  with  respect  to  the  joint  creditors. 

2.  Position  of  joint  creditors.  —  Except  in  the  cases 
[*731]  hereafter  mentioned,  the  joint  *  creditors  of  part- 
ners {q)  are  not  entitled  to  payment  out  of  their 
separate  estates,  in  competition  with  their  separate  credi- 
tors (r).     This  is  in  accordance  Avith  the  old  law  (.s). 

Cases  in  -which  they  may  compete  -with  the  separate  creditors. 
—  The  Bankruptcy  Act,  1883,  mentions  no  exceptions,  and  it 
has  not  yet  been  decided  that  there  are  any ;  and  owing  to 
the  language  of  §  59  (1)  it  is  doubtful  whether  they  exist  in 
cases  where  one  partner  only  is  bankrupt.  But  it  would  be 
strange  if  the  exceptions  existed  (and  it  is  apprehended  that 
the  first  three  do  exist)  where  a  separate  estate  is  adminis- 
tered under  a  joint  adjudication  against  a  firm,  and  not  where 
the  separate  property  of  one  partner  is  administered  under 
an  adjvidication  against  himself  alone  (t). 

The  exceptions  are  four  in  number.  The  first  exists  where 
there  is  no  joint  estate ;  the  2d  where  the  property  of  the 
firm  has  been  fraudulently  converted;  the  3d  where  there 
has  been  a  distinct  separate  trade,  in  respect  of  which  a  se[)a- 
rate  debt  has  been  contracted;  the  4th  is  in  favour  of  the 
petitioning  creditor  himself  (i/.). 

1.  Exception  v/^here  there  is  no  joint  estate.  —  If  in  tlie 
case  of  a  bankrupt  firm  there  is  no  joint  estate  the  joint 
creditors  are  entitled  to  rank  as  separate  creditors  against 
the  separate  estates  of  the  individual  partners  (jx).  So  if 
one  partner  only  is  bankrupt,  the  creditors  of  the  firm  are 
entitled  to  rank  as  separate  creditors  against  the  separate 
estate  of  the  bankrupt,  if  there  is  no  joint  estate  (y),  and  if 

(7)  As  to  co-debtors  not  partners,  cases  establishing  the  exception  are 

see  Ex  parte  Field,  3  M.  D.  &  D.  95 ;  Ex  parte  Hall,  9  Ves.  349  ;  Ex  parte 

Ex  parte  Buckingliam,  1  M.  D.  &  D.  Ackerman,  14  Ves.  604  ;  Ex  parte  De 

235;  Ex  parte  Crosfield,  1  Deac.  405.  Tastet,   17  Ves.  247;    Ex  parte  Bur- 

(r)  46  &  47  Vict.  c.  52,  §  40  (3)  nett,  2  M.  D.  &  D.  357,  reversing  s. 

and  §  59  (1),  ante,  p.  693.  c,    1   ib.  608,  where  the  petitioning 

(s)  See  6  Geo.  4,  c.  16,  §  62;  Yate  creditor  was    a   joint   creditor  in  re- 
Lee  and  Wace's  Law  of  Bankruptcy,  spect  of  one  demand,  and  a  separate 
243,  ed.  3 ;    Robson  on  Bankruptcy,  creditor  in  respect  of  another. 
735,  736,  ed.  6.  (x)  See  the  next  note. 

(0   See  Yate  Lee  and  Wace,  uhi  (1/)  See  Ex  parte  Hayden,  1  Bro. 

sup.     Mr.  Robson  (Law  of  Bank.  736,  C.  C.  453  ;  Ex  parte  Sadler,  15  Ves. 

ed.  6)   doubts  whether  the  exceptions  52;  Ex  parte  Bradshaw,  1  Gl.  &  Jam. 

exist  any  longer.  1)9 ;    Ex   parte    Bauerman,    3    Deac. 

(m)    Qu.  as   to  this;    see  Robson  476;  and  the  next  three  notes. 
Bank.  736,  note  (/),  ed.  6.     Tlie  older 
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there  is  no  *  solvent  ostensible  partner  (z),  or  at  <ill  [*732] 
events  none  in  tliis  country  (a). 

One  partner  dead  solvent.  —  The  fact  that  the  estate  of  a 
deceased  partner  is  solvent  does  not  deprive  the  joint  credi- 
tor of  his  right  at^ainst  the  separate  estate  of  the  bankrupt  (//). 
Til  is  was  so^  before  the  Judicature  Acts,  because,  the  legal 
remedy  surviving  against  the  latter,  the  creditor  has  no  locua 
Htdndi  at  law  against  the  representatives  of  the  deceased ; 
and  the  Judicature  Acts  leave  the  old  rule  untouched,  as  the 
joint  creditors  of  the  firm  are  not  separate  creditors  of  a 
deceased  partner,  as  has  been  pointed  out  in  an  earlier  por- 
tion of  the  work  (e). 

Again,  if  several  firms  enter  into  a  joint  adventure  and  one 
of  them  becomes  bankrupt,  the  joint  creditors  of  all  the  firms 
may  prove  against  the  joint  estate  of  the  bankrupt  firm,  if  the 
partners  in  the  solvent  firms  are  abroad  and  there  are  no 
assets  belonging  to  all  the  firms  jointly  ((7). 

Joint  estate  small.  —  If  there  is  any  joint  estate,  however 
small,  the  joint  creditors  will  not  be  permitted  to  rank  j'^ari 
passu  with  separate  creditors  against  the  separate  estate  (g). 
But  where  one  partner  only  is  bankrupt  nothing  can  be 
treated  as  joint  estate  by  reason  only  of  the  doctrines  of 
re})uted  ownership  (/' )  ;  and  joint  i)roperty  whii-h  is  pledged 
for  more  than  its  value,  or  which  for  any  other  reason  can- 
not to  any  extent  be  made  available  for  the  benefit  of  the 
creditors  of  the  firm,  is  treated,  with  reference  to  the 
rule  in  question,  as  having  no  existence  (^).     In  Ux  jjarte 

(z)   See  Ex  parte  Kensington,  14  See   ace.  Ex  parte  Kendall,  17  Yes. 

Ves.  447  ;  Ex  parte  Janson,  3  Madd.  514. 

220.      This  last  case  shows  tliat  for  (c)    See    Kendall    v.    Hamilton,   4 

this   purpose    a   person    wlio    is    not  App.  Ca.  o04,  and  ante,  pp.   103,  598. 

bankrupt  is  solvent.      The  existence  (J)  Ex  /larte  Xolte,  2  Gl.  &  J.  205 

of  a  dormant  partner  is  immaterial,  (overruling  Ex  parte  V/vlie,  2  Rose, 

see  Ex  parte  Chuck,  8  Bing.  400;  Ex  803)  ;  Ex  parte  Machel,  1  Rose,  447. 

pai-te    Hodgkinson,   10  Ves.  204 ;    Ex  (c)    Ex  parte    Kennedy,  2  De    G. 

parte  Norfolk,  ib.  458.  M.  &  G.  228;  Ex  parte  Per.ke,  2  Rose, 

(a)    E:  parte   Pinkerton,   6   Ves.  54;  Ex  parte    Harris,  1    Madd.   583. 

814,  n.  Compare  Ex  parte  Burdtkin,  2  M.  D. 

(6)    Ex  parte  Bauerman,  3  Deac.  &  D.  704  ;  Ex  parte  Birley,  ib.  354. 

47G.      The  creditors  of  the  survivor  (  /")  Ex  parte  Taylor,  2  M.  D.  &  D. 

could   not  insist  on  the  creditors  of  753.     See  ante,  p.  685. 

the  firm  going  against  the  estate  of  (f/)  See  Ex  parte   Peake,  2  Rose, 

the    deceased;    because    there    is   no  54;  Ex  parte  Hill,  2  Bos.  &  P.  X.  R. 

marslialling  except  as  between  cred-  101,  note;  but  see  ^.r  part'  Clay.  1 

itors  of   one   and   the   same   debtor.  Mont.  Part.  223,  note ;  Ex  parte  Ken- 
nedy, 2  De  G.  M.  &  D.  228. 
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[*7o3]  *  Geller  (A),  it  was  accordingly  held  that  a  joint  credi- 
tor who  had  sold  property  of  the  firm,  which  had  been 
pledged  to  him  for  more  than  its  value,  might,  there  being  no 
other  joint  property,  prove  so  much  of  his  debt  as  remained 
unpaid  against  the  separate  estates  of  the  partners.  A  joint 
creditor  holding  a  pledge  belonging  to  the  firm  must  sell  it 
or  have  it  valued  before  he  can  claim  to  rank  as  a  separate 
creditor,  for  until  he  has  done  that  he  is  not  in  a  position  to 
say  that  there  is  no  joint  estate  (i). 

If  it  is  doubtful  whether  there  is  any  joint  estate  or  not, 
an  inquiry  will  be  directed  (A:). 

Reimbursing  separate  estate  on  subsequent  realisation  of  joint 
estate.  —  If  joint  creditors  prove  against  the  separate  estate 
of  any  partner,  and  obtain  a  dividend  thereout  upon  the 
assumption  that  there  is  no  joint  estate,  and  joint  estate  is 
afterwards  realised,  the  separate  estate  is  entitled  to  be 
repaid  the  amount  paid  to  the  joint  creditors  Q}. 

Joint  creditors  may  pay  separate  creditors.  —  Joint  creditors 
can  acquire  a  right  to  prove  against  the  separate  estate  of 
any  partner  by  paying  his  separate  creditors  20s,  in  the 
pound  on  the  amount  of  their  provable  debts  (m). 

2.  Exception  in  cases  of  fraud.  —  It  has  been  already  seen 
that  if  a  partner's  separate  property  has  been  fraudulently 
converted  by  his  co-partners  to  the  use  of  the  firm  which 
becomes  bankrupt,  the  property  so  converted  cannot  be 
treated  as  part  of  the  joint  estate,  but  must  be  placed  to  the 
separate  account  of  the  defrauded  partner  (n).  Upon  the 
same  principle,  if  a  partner  has  fraudulently  converted  to 
his  own  use  property,  which  in  truth  belongs  to  the  firm, 
such  property  cannot  be  treated  as  part  of  his  separate 
estate;  but  forms  part  of  the  joint  estate  of  the  firm. 
Hence,  as  in  the  former  case  proof  on  behalf  of  the 
[*734]  separate  estate  is  admitted  against  the  joint  *  es- 
tate (o),  so  in  the  latter  case,  if  the  firm  is  bankrupt. 


(/<)  Ex  parte.  Geller,  2  Madd.  262.  (/)  See  Ex  parte  Willoek,  2  Rose, 

(t)    This    follows    from    Ex  parte  392. 

Smith,  2  Rose,  64  ;  Ex  parte  Barclay,  (?«)  See  Ex  parte  Chandler,  9  Ves. 

1   Gl.    &  J.   272 ;    and   cases  of   that  35,  and  Ex  parte  Taitt,  16  Ves.  193. 

class.     In  Ex  parte  Hill,  2  B.  &  F.  N.  See  as  to  interest,  antr,  pp.  719,  720. 

R.  191,  the  pledge  had  been  sold,  and  (n)  Ante,  p.  725. 

the  creditor  proved  for  the  difference.  (o)    Ex  parte    Harris,  2   V.  &  B. 

(i)  ^x  ;.«Wfi  Birley,  1  M.  D.  &  D.  210;    s.    c.    1    Rose,    437;    Ex  parte 

387 ;  and  see  s.  c.  2  ib.  354.  Sillitoe,  1  Gl.  &  J.  382. 
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proof  on  behalf  of  the  joint  estate  is  admitted  against  the 
separate  estate  (p)  ;  although  that  estate  may  not  in  the 
result  be  greater  by  reason  of  the  fraud  (q).  Moreover,  if 
the  firm  is  not  bankrupt,  proof  on  behalf  of  the  solvent  part- 
ners is  admitted  against  the  estate  of  their  bankrupt  co- 
partner :  and  in  this  case  the  solvent  partners  rank  as 
separate  creditors,  although  the  property  fraudulently  ap- 
jiropriated  by  the  bankrupt  belonged  not  to  them  exclusively, 
but  to  them  jointly  with  himself  (r). 

No  sufficient  fraud.  —  Whether  in  any  particular  instance 
there  has  been  a  fraudulent  misappropriation  of  the  partner- 
ship property  or  not  must  of  course  be  determined  by  the 
facts  of  each  case.  It  may,  however,  be  observed  that  the 
mere  circumstance  that  one  partner  is  indebted  to  the  fii-m 
is  no  proof  of  fraud ;  and  even  if  he  has  acted  in  violation  of 
the  articles  of  partnership,  it  may  be  found  that  those  arti- 
cles have  by  common  consent  been  habitually  ignored.  To 
bring  a  case  within  the  exception  now  under  consideration, 
the  individual  partner  must  in  effect  have  stolen  the  prop- 
erty of  the  firm,  and  liis  breach  of  good  faith  must  not  have 
been  acquiesced  in  or  condoned  by  his  co-partners  (s).  Any 
arrangement  by  which  a  debt  arising  from  fraud  is  made  a 
matter  of  mere  partnership  account,  precludes  the  firm  from 
ranking,  in  respect  of  that  debt,  as  a  separate  creditor  against 
the  separate  estate  of  the  individual  partner  (f). 

The  leading  cases  on  this  subject  are  Fordyce's  case  and 
Ux  parte  Lodge  and  Feudal. 

In  Fordyce's  case  (u),  A.,  B.,  C,  and  D.  were  partners  as 
bankers,  and  had  in  the  course  of  their  business  discounted 
r.  number  of   bills    and   notes,  which   had  thus  be- 
come the  property  *  of   the  firm.      A.   fraudulently   [*T35] 
applied  to  his  own  use  some  of  these  bills  and  notes. 
He  was  subsequently  adjudged  bankrupt,  and  shortly  after- 

(p)  Ex  parte  Lodge  and  Fendal,  1  (s)  See  Ex  parte  Yonge,  3  V.  &^B. 

Ves.  J.  166 ;  Ex  parte  Smith,  1  Gl.  &  31 ;  ^x  parte   Smith,  1  Gl.  &  J.  74, 

Jam.  74 ;  Ex  parte  VVatkins,  Mont.  &  and  6  Madd.  2 ;  Ex  parte  Turner,  4 

MfA."  57;    Ex    parte    Cust,    Cooke's  1).    &    Ch.    169;    Ex  parte    Crofts,  2 

Bank.  Law,  531,  cd.  8.  Deac.  102  ;  Ex  parte   Hinds,  3  De  G. 

((/)  Lacey  r.  Hill,  4   Ch.  D.  537,  &  Sm.  613. 

affirmed  on   appeal  under  the  name  (0  See  Ex  parte  Turner,  4  De  G. 

Read  i-.  Bailey,  3  App.  Ca.  04.  &  C.  169. 

(;•)  Ex  parte  Yonge,  3  V.  &  B.  31,  (»)  Also  known  as  Ef  parte  Cust, 

and  2  Rose,  40.      The   judgment   in  Cooke's  Bank.  Law,  531,  ed.  8. 
this  ease  is  very  masterly. 
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wards  the  firm  itself  was  adjudged  bankrupt.  The  assignees 
of  the  firm  chiimed  to  prove  as  separate  creditors  of  A.,  in 
competition  with  his  other  separate  creditors  and  against  his 
separate  estate,  for  the  value  of  the  bills  and  notes  thus  ab- 
stracted, and  they  were  allowed  so  to  do.  But  in  this  same 
case  the  assignees  were  not  allowed  to  prove  against  A.'s 
separate  estate  for  what  the  joint  estate  had  been  compelled 
to  pay  in  respect  of  bills  issued  by  him  in  the  partnership 
name  for  private  uses  of  his  own. 

In  Ex  parte  Lodge  and  Feudal  (rr),  the  facts  were  in  sub- 
stance as  follows.  John  Lodge  and  his  two  sons,  James  and 
John,  were  partners.  John  Lodge,  the  father,  died,  having 
bequeathed  his  residuary  personal  estate  to  his  two  sons,  and 
appointed  them  and  their  mother  his  executors.  After  the 
death  of  the  father,  his  two  sons  continued  to  carry  on  the 
old  business  together  for  two  years,  when  they  dissolved 
partnership.  No  accounts  were  taken,  but  it  was  arranged 
that  James  should  pay  the  debts  of  the  firm.  James  imme- 
diately entered  into  a  new  partnership  with  Feudal.  Feudal 
brought  in  12,000Z.  as  his  share  of  the  capital,  and  James 
Lodge  brought  in  the  same  amount  in  stock  and  goods. 
After  this,  James  Lodge,  without  Fendal's  knowledge  or 
consent,  applied  the  assets  of  the  new  firm  in  paying  the 
debts  of  the  old  firm,  and  the  private  debts  of  himself,  James 
Lodge.  Ultimately  James  Lodge  and  his  partner  Feudal 
became  bankrupt.  The  joint  creditors  of  the  two  partners 
Lodge  and  Feudal  petitioned  for  liberty  to  prove  against 
James  Lodge's  separate  estate,  and  in  competition  with  his 
separate  creditors,  for  the  amount  of  the  assets  of  Lodge 
and  Feudal  thus  improi)erly  applied.  Lord  Thurlow,  rely- 
ing on  Fordyce's  case,  expressed  a  strong  opinion  in  favour 
of  the  proof,  and  allowed  it  de  bene  esse.  But,  after  taking 
time  to  consider,  his  Lordship  "  thouglit  he  could  not  permit 
the  assignees  under  the  joint  commission  to  prove  against 
the  separate  estate  of  Lodge,  without  deciding  upon  a  prin- 
ciple that  must  apply  to  all  cases,  and  constantly  occasion 
the  taking  an  account  between  the  partners  and  the 
[*736]  partnersliip  *  in  every  joint  bankruptcy.  He  said 
that  if  the  affidavits  had  gone  the  length  of  connect- 
ing the  bankruptcy  with  the  institution  of  the  partnership 

(x)  1  Ves.  J.  105,  and  Cooke's  Bank.  Law,  530,  cd.  8. 
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trade,  and  that  Lodt^e,  with  a  view  of  swindling  Fendal  out 
of  hi.s  property,  had  got  him  into  the  trade,  and  then  taken 
the  effects  of  the  partnership  into  his  own  hands,  with  a 
view  to  his  separate  creditors,  it  iniglit  have  been  different. 
The  petition  on  the  part  of  tlie  joint  creditors,  to  prove 
against  the  separate  estate,  was  dismissed  "  (y). 

3.  Exception  in  cases  of  distinct  trades.  —  The  same  princi- 
ple which,  in  the  event  of  the  bankruptcy  of  a  lirm,  allows 
proof  to  be  made  on  behalf  of  one  of  its  members  against 
its  joint  estate,  in  respect  of  a  debt  contracted  b}'  the  firm  to 
him  as  a  distinct  trader  (2),  also  allows  proof  to  be  made  on 
behalf  of  the  joint  estate  of  a  firm  against  the  separate 
estate  of  one  of  its  partners,  who  has  carried  on  a  trade  dis- 
tinct from  that  of  the  firm,  and  has  become  indebted  to  it  in 
the  ordinary  course  of  his  distinct  trading.  If,  therefore,  a 
person  who  is  a  partner  in  a  trading  firm  carries  on  a  distinct 
trade  of  his  own,  and  becomes  indebted  to  the  firm  for  goods 
sold  to  him  in  the  way  of  their  trades  and  then  becomes 
baidcrupt,  the  linn  is  treated  as  a  separate  creditor  for  the 
deljt  so  contracted,  and  is  allowed  to  i)rove  accordingly  (a). 
So,  in  the  case  of  a  bankrupt  firm,  proof  for  deljts  thus  con- 
tracted by  an  individual  partner  is  allowed  as  between  the 
joint  estate  of  the  firm  and  the  separate  estate  of  that  part- 
ner, in  competition  with  his  separate  creditors  (ft).  As  Lord 
Eldon  put  it  in  Ex  parte  St.  Barbe,  "  a  joint  trade  may  prove 
against  a  separate  trade,  but  not  a  partner  against  a  part- 
ner." But  although  there  may  have  been  distinct  trades, 
still  if  the  debt  in  question  has  not  been  contracted  in  the 
ordinary  course  of  carrying  them  on,  such  proof  will  not  be 
allowed  (c). 

*  Ex  parte  Gliddon,  in   re  Wakeham.  —  In   Ex  parte    [*To7] 
Gliddon  (d')  an  ingenious  attempt  was  made  to  obtain 
the  benefit  of  the  above  lule  in  a  case  where,  although  there 
were  two  firms  in  a^jpearance,  there  was  really  only  one  and 

(//)  Tlic  passajje  in  inverted  com-  (6)  Ex  parte    St.   Barbe,    11   Vts. 

mas   is   taken   from    Cooke's    Bank.  413. 

Law,   630,   ed.   8.      See,   further,   as  (f)  See,  as   to    this,  ante,  p.   7'2(i, 

to  tlie   necessity  of  fraud.  Ex  parte  Ex  parte  Hargrecves,  1  Co.x,  440;and 

Grill,  ib.  Ex  parte    Sillitoe,    1    Gl.    &   .1.    382 ; 

{z)  Ante,  p.  725.  Ex  parte    Williams,  3    M.   D.    &    1). 

(rt)  Ex  parte  Hesham,  1  Rose,  146  ;  433,  there  cited. 
Ex  parte  Castell,  2  Gl.  &  J.  124  ;  Ex  {d)  Re    Wakeham.    or     Ex    parte 

parte  Johns,  Cooke,  B.    L.  538,  and  Gliddon,  13  Q.  B.  D.  43. 
Wats.  Part.  286. 
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an  agent,  and  no  such  separate  trading  as  the  exception 
requires.  In  appearance  there  were  two  fii-ms,  A.  and  B. 
and  C.  and  D. ;  but  D.  was  only  C.'s  agent ;  and  C.  himself 
was  only  A.'s  agent;  but  neither  B.  nor  D.  knew  this  to  be 
so.  Both  firms  became  bankrupt,  and  C.  and  D.  were  in- 
debted to  A.  and  B.  An  attempt  was  made  by  the  trustee 
of  A.  and  B.  to  prove  against  the  separate  estate  of  D.  for 
the  debt  due  from  C.  and  D.  to  A.  and  B.  But  it  was  held 
that  there  was  no  such  trading  between  A.  and  B.  on  the  one 
side  and  D.  on  the  other  as  was  necessary  to  create  a  provable 
debt.  The  circumstances  were  such  as  to  negative  the  exist- 
ence of  any  debt  from  D.  to  A.  and  B.  The  real  debt  was 
owing  by  A.  to  A.  and  B. 

Thirdly,  luitli  respect  to  the  partnera. 

3.  Position  of  the  partners.  —  The  principle  that  a  debtor 
shall  not  be  allowed  to  compete  with  his  own  creditors,  is  as 
strictly  carried  out  in  administering  the  separate  estates  of 
individual  partners,  as  in  administering  the  joint  estate  of  a 
firm.  The  separate  estate  of  each  partner  is  liable  to  the 
debts  of  the  firm,  subject  only  to  the  prior  claims  of  his 
separate  creditors ;  whence  it  is  obvious  that  one  partner 
cannot  compete  with  the  separate  creditors  of  his  co-partner, 
without  diminishing  the  fund  which,  subject  to  their  claims, 
is  applicable  to  the  payment  of  the  joint  debts,  and  therefore 
of  his  own  creditors.  In  other  words,  the  rights  of  the  joint 
creditors  preclude  one  partner  from  ranking  as  a  separate 
creditor  of  his  co-partner,  until  the  joint  creditors  are  paid  in 
full  (e).  Moreover,  it  is  now  settled,  in  opposition  to  some 
older  cases  (/),  that  a  solvent  partner  is  not  entitled  to  rank 
as  a  creditor  against  the  estate  of  his  bankrupt  co-partner 

upon  indemnifying  that  estate  against  the  claims  of 
[*738]  the  joint  *  creditors ;  he  must  show  that  those  claims 

are  discharged  or  otherwise  barred  (^). 

(e)  See,    accordingly,     Ex     parte  Robinson,  4  D.  &  Ch.  499;  Ex  parte 

Collinge,  4  De  G.  J.  &  S.  53.3,  where  May,  3  Deac.  .382. 
the  result  of  such  proof  would  have  (/)  Viz.,  E.c  parte  Taylor,  2  Rose, 

benefited  the  joint  creditors  ;  Ex  parte  175;  Ex  parte  Ogilvy,  .     177. 
Carter,    2    Gl.    &   J.    233,    wliere   an  {g)  Ex  parte    Moore,   2    GI.   &  .T. 

executor  of  a  deceased  partner  sought  16G.      Compare    Er  parte    Andrews, 

to    prove;     Ex  parte    Ellis,    ib.    312;  25  Ch.  D.  505,  where  the  possibility 

Ex  parte  Rawson,  Jac.  274;  Ex  parte  of  a  claim  being  made  was  held  not 
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Assignee  of  solvent  partner. — -Although  a  partner  cannot 
prove  against  his  co-partner  so  long  as  the  joint  debts  are 
unpaid,  yet,  if  a  debt  owing  by  the  bankrupt  partner  to  his 
co-partner  has  been  cancelled,  and  in  consideration  thereof 
the  bankrupt  has  taken  upon  himself  a  debt  due  from  his 
co-partner  to  a  third  i)art}-,  tliis  debt,  so  substituted  for  the 
first,  may  be  pioved  by  sucli  tliird  party,  in  competition  witli 
the  otlier  separate  creditors  of  the  bankrupt,  whether  the 
joint  creditors  are  paid  or  not  (/<). 

Proof  by  firm  against  estate  of  bankrupt  partner.  —  The  disa- 
bility of  a  partner  to  prove  in  competition  with  his  own 
creditors,  prevents  proof  by  a  firm  to  which  he  belongs 
against  his  own  separate  estate ;  for  proof  by  such  a  firm 
is  obviously  nothing  more  than  proof  by  himself  and  co- 
partners (0- 

The  principle  which  allows  joint  estate  to  prove  against 
separate  estate,  and  separate  estate  to  prove  against  joint 
estate,  in  cases  where  there  has  been  a  fraudulent  conversion 
of  property,  or  where  there  have  been  distinct  trades,  and  a 
debt  contracted  in  the  course  of  those  trades,  is  also  appli- 
cable to  proofs  by  one  partner  against  another,  in  similar 
cases  (y).  Moreover,  if  A.,  intending  to  become  a  partner 
with  B.,  advances  him  money  as  his,  A.'s  share  of  the  common 
stock,  and  before  the  partnership  is  entered  into,  B.  becomes 
bankrupt,  A.  may  prove  against  B.'s  separate  estate,  as  a 
separate  creditor  for  the  amount  of  the  advance,  unless  A., 
without  being  a  partner,  has  made  himself  liable  to  creditors, 
as  if  he  were  one  (A:). 

*  Partnership  induced  by  fraud.  —  At  one  time  it  was    [*739] 
supposed  that  when  a  person  had  been  induced  by 
the  fraud  of  another  to  join  him  in  partnership,  the  former 
could  not,  on  the  bankruptcy  of  the  latter,  prove    against 
his  separate  estate,  for  the  amount  paid  to  the  bankrupt  as 

enough  to  prevent  the  executors  of  by    an    executor;    Ex    parte    Maude 

one    partner    from    proving    against  2  Ch.  550,    where   two    solvent    co- 

tlie    surviving    partner.      The    joint  partners  sought  to  prove  against  the 

liability    in    that    case    was     really  separate    estate    of    their    bankrupt 

visionary  only.  partner.     See  ante,  p.  720. 

(/i)  Ex  parte  Todd,  De  Gcx,  87.  {k)  Ex  parte   Turquand,  2   M.  D. 

(0  See  ace. /sT  parte  Smith,  1  01.  &    1).  330,   ante,   p.  727;    and    as  to 

&  J.  74,  and  G   Madd.  2;    Ex  parte  money  payable   to  a   person  in  iieu 

Turner,  4  D.  &  Ch.  169.  of  his  being  taken   into  partnership, 

( ;")  See  Ex  parte  Westcott,  9  Ch.  sec  Ex  parte  Megarey,  De  Gex,  107. 
620,  as  to  proving  for  a  devastavit 
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a  consideration  for  the  partnership.  This  opinion  was 
founded  on  the  case  of  Ex  parte  Broome  (/)•  There  A.  was 
induced,  by  the  false  and  fraudulent  representations  of  B., 
to  enter  into  partnership  with  him,  and  to  pay  him  a  con- 
siderable premium.  Shortly  afterwards,  B.  became  bankrupt, 
and  A.  sought  to  recover  out  of  B.'s  estate  the  amount  of 
the  premium  paid  as  above  mentioned.  According  to  the 
report  this  was  refused,  upon  the  ground  that,  although  A. 
might  be  entitled  to  recover  the  money  as  between  himself 
and  B.,  yet  he  was  liable  with  B.  to  third  persons,  viz.,  the 
creditors  of  the  firm. 

The  report  of  this  case,  however,  is  not  warranted  by  the 
order  which  was  actually  made  in  it  (w).  Indeed,  the  order 
expressly  directed  that  A.  should  be  at  liberty  to  prove 
against  B.'s  estate,  and  that  A.  should  be  paid  a  dividend  in 
respect  of  his  proof,  ratably  with  B.'s  other  creditors.  This 
order  is  in  conformity  with  the  opinion  expressed  by  Lord 
Thurlow,  in  Ex  parte  Lodge  and  Feudal,  and  with  the  cases 
of  Hamil  v.  Stokes  (n)  and  Bury  v.  Allen  (o). 

Proof  by  company  against  estate  of  shareholder.  —  The  appli- 
cation of  the  foregoing  doctrines  to  cases  where  a  shareholder 
in  an  unincorporated  company  has  become  bankrupt,  and 
the  company  seeks  to  prove  as  a  creditor  against  his  separate 
estate,  and  in  competition  with  his  other  separate  creditors,  has 
given  rise  to  some  difficulty.  But  in  Ex  parte  Davidson  (/^), 
it  was  held  that  the  public  officer  of  a  banking  company,  gov- 
erned by  7  Geo.  4,  c.  46,  might  prove  against  the  separate 
estate  of  one  of  its  members  for  what  was  due  from  him  as  a 
customer  of  the  company,  in  respect  of  his  overdrawn  account, 
although  the  company  (including  therefore  the  bankrupt) 
was  itself  indebted  to  other  persons  ;  and  in  Ex  parte 
[*740]  *  Ball  (^q)  it  was  held  that  a  liquidator  of  an  unregis- 
tered and  unincorporated  company  being  wound  up 
under  the  Companies  act,  1862,  was  entitled  to  prove  against 
the  estate  of  a  Ijankrupt  shareholder,  in  respect  of  a  call 
made  in  the  winding  up.     The  same  rule  ajjplies  a  fortiori 

(/)  1  Rose,  69.  appeal,   sub  nomine  Re  Caldecott,  2 

(m)  See  the  order  in  1  Coll.  598.  ib.  808;    settling   the    doubts    raised 

(n)  Dan.    20,    and    4     Price,    IGG.  in    Ex  parte   Marston,    Mon.    &    Ch. 

See,   on    this     case,    1    Mont.    Part.  57G;  Ex  parte  Prescott,  ib.  611;  Ex 

210.  parte   Law,   ib.    590 ;    and   Ex   parte 

(o)  1  Coll.  589.  Snape,  ib.  607. 
Ip)  1   M.  D.   &   D.   648,    and  on  (y)  10  Ch.  48. 
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to  the  case  of  an  incorporated  company.  Excepting,  there- 
fore, those  companies  which  are  merely  hirge  partnersliips, 
not  empowered  to  sue  and  be  sued  by  a  public  officer, 
and  not  being  wound  up,  it  is  now  settled  that  where  a 
member  of  a  company  becomes  bankrupt,  the  company, 
whether  its  debts  are  paid  (jr  not,  may  prove  as  a  separate 
creditor  of  such  member  for  what  is  due  from  him  to  it, 
either  in  respect  of  calls  (r)  or  other  matters  (^).  But  the 
company,  if  it  holds  a  security  of  the  bankrupt  for  what  is 
so  due,  must  realise  the  security  and  prove  for  the  difference, 
as  in  ordinary  cases  (^). 

One  partner  may  rank  as  a  separate  creditor  of  hie  co-partner, 
provided  the  joint  creditors  are  not  prejudiced.  —  Hitherto  the 
right  of  one  partner  to  rank  as  a  separate  creditor  of  his 
co-partner,  has  been  considered  solely  with  reference  to  joint 
creditors ;  it  is  necessary,  however,  also  to  notice  it  with 
reference  to  separate  creditors.  They  are  obviously  bene- 
fited by  the  rule  which  prevents  one  partner  from  proving 
against  the  separate  estate  of  his  co-partner;  but  it  is  not 
for  their  sake  that  such  rule  has  been  established  ;  and  where 
the  reason  for  the  rule  ceases  to  exist,  the  rule  itself  ceases 
to  be  applicable.  Hence,  if  there  never  were  any  joint  debts, 
or  if  all  those  which  once  existed  have  ceased  to  exist  (w), 
either  because  they  have  been  paid,  barred,  satisfied,  or  con- 
verted into  separate  debts,  then  one  partner  who  is  a  creditor 
of  another  may,  on  the  bankruptcy  of  the  latter,  prove  against 
his  separate  estate  in  competition  with  his  other  separate 
creditors. 

*  A  leading  case  on  the  subject  is  Ex  parte  Graze-  [*741] 
brook  (?')  ;  there  a  dormant  partner  had  retired,  and 
the    continuing    partner    continued    the    business    and    was 

(r)  Ex  parte  Brown,  3  De  G.  &  S.  parte  Connell,  3  Deac.  201,  where  the 

590;    Ex   parte    Nicliolas,   2   De   G.  security   consisted   of   shares   in  tlie 

M.    &    G.  271.      Sec   19   &    20  Vict.  company  itself, 

c.  47,  §  90.  (,/)    Ex  parte    Andrews,    25    Ch. 

(s)  Ex  parte    Davidson,   1    M.  D.  1).    505,    seems    to    sliow    that    it    is 

&  D.  648,  and  2   ib.  368 ;    Ex  parte  enouy;h     if     they     liave     not     been 

Cooper,  2  j\I.   I).  &   D.  1 ;    Ex  parte  proved,  and  are  not  likely  to  be  so. 

Wallis,    ib.   201.      Ex    parte    Wood-  (i-)  2   D.   &    Ch.    ISol      See,   too, 

rorte,  Fonbl.  Bank.  Ca.  14,  cannot  be  Ex  parte  Gill,  9  Jur.  N.  S.  1303;  Ex 

supported.  parte    Hall.    3    Deac.     125.      In    Ex 

(t)    Ex    parte     Manchester      and  parte  Dodgson,  Mont.  &  MacAr.  445. 

County    Bank,    3    Ch.    D.    481 ;    Ex  there    were    no    joint    debts.      So    in 

part,'    Cooper,   2  M.  D.  &  D.  1  ;  Ex  Ex  parte  Davis,  4  De  G.  J.  &  S.  523, 

parte  Wallis,  ib.  201.     See,  also,  Ex  noticed  o/i^e,  p.  21. 
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adopted  as  the  sole  person  liable  to  pay  the  debts  formerly 
due  from  the  firm.  On  the  retirement  of  the  dormant  part- 
ner, the  accounts  of  the  firm  were  taken  and  settled,  and  a 
balance  was  found  due  to  him.  On  the  bankruptcy  of  the 
continuing  partner,  the  dormant  partner  was  allowed  to 
prove  as  a  separate  creditor,  for  the  amount  of  the  balance 
so  found  due,  although  there  were  partnership  debts  still 
unpaid,  because  these  debts  had  been  converted  into  the 
separate  debts  of  the  continuing  partner,  and  by  the  state- 
ment of  the  account,  the  latter  had  become  debtor  for  the 
balance  in  question  to  his  late  co-partner. 

Effect  of  paying  joint  debts.  — Again,  if  one  partner  has  paid 
the  joint  debts,  he  is  entitled  to  prove  as  a  separate  creditor 
of  his  co-partner  for  the  amount  of  the  share  which  ought 
to  have  been  paid  by  him  («?)  ;  and  it  is  immaterial  whether 
the  debts  have  been  paid  before  or  since  the  bankruptcy  (2;). 

In  cases  of  this  sort,  moreover,  the  amount  provable  against 
each  bankrupt  is  ascertained,  not  by  dividing  the  whole 
amount  of  the  debts  paid  by  the  number  of  partners,  or  by 
the  number  of  shares  held  by  them,  without  reference  to 
their  ability  to  pay ;  but  by  treating  each  partner  as  liable 
to  contribute  his  own  share,  calculated  as  above,  and  also  to 
contribute  as  surety  for  the  rest,  to  the  payment  of  what  is 
due  from  them,  but  which  they  are  themselves  unable  to  pay. 
Those,  in  fact,  who  can  pay  must  make  up  for  those  who 
cannot  (y). 

Proof  for  what  is  not  satisfied  by  lien.  —  Again,  al- 
[*742]  though  where  one  partner  is  indebted  to  the  firm,  *  and 
the  lien  upon  his  share  is  insufficient  to  satisfy  such 
debt,  the  deficiency  cannot  be  proved  against  his  separate 
estate  in  competition  with  the  joint  creditors  of  the  firm, 
or  until  they  are  paid(z)  ;   yet  such  deficiency  is  provable 

(w)  See  ^xpar^e  Watson,  4  Madd.  (y)  See   Ex    parte    Hunter,    Buck, 

477;    Ex  parte   Carpenter,    Mont.    &  552;    Ex  parte    Moore,    2    Gl.    &   J. 

MacAr.  1;   Wood  v.  Dodgson,  2  M.  172;      Ex  parte    Plowden.    2    Deac. 

&  S.  195.     In  the  two  last  cases  the  456,  and  3  M.  &   A.  402,   overruling 

partner  who  liad  jiaid  the  debts  had  Ex  parte  Watson,  Buck,  449,  and  Ex 

retired  and  been   indemnified  against  parte  Smith,  ib.  492. 
them  by  the  bankrupt.  (z)  Ex  parte    Carter,   2    Gl.   &   J. 

(r)  See,  in  addition  to  the  cases  233;  Ex  parte  Ellis,  ib.  312;  Ex 
in  the  last  note.  Moody  v.  King,  2  parte  Reeve,  9  Ves.  558,  which  shows 
B.  &  C.  558 ;  Parker  v.  Ramsbottom,  that  the  joint  creditors  are  entitled 
3  B.  &  C.  257 ;  Ex  parte  Young,  2  to  be  paid  interest  before  the  co- 
Rose,  40.  partners  receive  anything. 
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against  his  separate  estate  in  competition  with  his  separate 
creditors,  wliere  the  rights  of  tlie  joint  creditors  do  not 
intervene  (a). 

Separate  estate  insolvent.  —  Further,  if  the  separate  estate 
of  a  partner  is  clearly  iiisullicdent  to  pay  his  separate  debts 
excluding  that  which  he  owes  to  his  co-partner,  the  latter  is 
entitled  to  prove ;  for,  ex  hypotliesi^  there  is  no  possibility 
of  any  surplus  out  of  which  the  joint  creditors  can  be  paid 
anything  whatever.  They  therefore  are  in  no  way  preju- 
diced by  the  proof  (K). 

But  even  in  cases  in  which  the  right  to  prove  exists,  the 
proof  cannot  be  admitted  without  taking  the  partnership  ac- 
counts ;  for  if  they  are  taken  the  debt  sought  to  be  proved 
may  be  found  to  be  balanced,  and  not  really  to  exist  (e). 

Surplus  of  joint  estate  ■v^hen  administered  under  a  separate 
adjudication.  —  Before  leaving  this  subject,  it  may  be  re- 
marked, that  where  one  partner  only  is  bankrupt,  and  his 
trustee  administers  the  joint  estate  of  the  firm,  as  well  as 
the  separate  estate  of  the  bankrupt,  and  there  is  an  ultimate 
surplus,  that  surplus  ought  to  be  divided  between  the  bank- 
rupt and  the  solvent  partners,  according  to  their  respective 
interests  therein. 

In  Ex  parte  Lanfear  (c?)  one  of  two  partners  became  bank- 
rupt, and  the  other  died.  The  bankrupt  partner  having  paid 
all  his  creditors  20s.  in  the  pound,  the  surplus  of  the  joint 
and  of  his  separate  estate  was  ordered  to  be  paid  over  to  him, 
and  it  was  paid  over  accordingly.  The  executor  of  the  de- 
ceased partner,  however,  applied  for  an  order  that  the  bank- 
rupt might  account  for  what  was  due  to  the  deceased  in 
respect  of  his  interest  in  the  surplus  of  the  joint 
estate  and  that  the  money  *  which  had  been  restored  [*743] 
might  be  paid  into  court,  and  an  order  to  that  effect 
was  made. 

(a)  Ex  parte    Terell,   Buck.  345 ;  235,    where    the    proof    was     by    a 

Ex   parte    King,   17    Ves.   115;    Ex  person  who  had  held  himself  out  as  a 

parte     Watson,    Buck,    449,    and    4  partner. 

Madd.  477  ;  and  see,  as  to  this  last  (c)  See   Ex  parte   Maude,   2   Ch. 

case,  2  Gl.  &  J.  172.  550. 

(6)  Re  Levy,  4  De  G.  J.  &  S.  551.  (</)  1  Rose,  442. 

See,  also,  Ex  parte  Sheen,  6  Ch.  1). 
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C.  Proof  against  hath  the  joint  and  the  separate  estates. 
First,  general  rule  as  to  election. 

Rights  of  joint  and  separate  creditors.  — With  a  view  to  avoid 
as  miicli  as  possible  any  interruption  in  the  statement  of  the 
principles  according  to  which  the  conflicting  rights  of  the 
creditors  of  the  firm,  and  the  separate  creditors  of  the  indi- 
vidual partners,  are  adjusted,  the  consideration  of  the  posi- 
tion of  those  creditors  who  are  both  joint  and  separate  (i.e., 
of  those,  who,  in  respect  of  the  same  debt,  have  the  option  of 
suing  either  all  the  partners  jointly,  or  some  or  one  of  them 
separately  from  the  others)  has  been  hitherto  postponed. 

In  order  that  a  creditor  may  rank  as  a  joint  and  separate 
creditor,  it  is  necessary  that  there  should  be  two  distinct 
rights  vested  in  him  at  the  same  time,  by  virtue  of  which  he 
is  enabled  to  pursue  either  of  the  two  remedies  above  alluded 
to.  The  modes  in  which  these  rights  are  acquired  and  lost 
have  been  already  investigated  (Bk.  II.  c.  2),  and  conse- 
quently it  is  unnecessary  to  refer  to  that  subject  in  the  pres- 
ent place. 

Rule  against  double  proof.  —  Subject  to  the  exception  which 
will  be  noticed  presently,  a  person  to  whom  the  members  of 
a  firm  are  bound  jointly  and  severally  is  not  allowed  in  bank- 
ruptcy to  rank  as  a  creditor  both  against  the  joint  estate  and 
also  against  the  separate  estates,  or  any  of  them ;  he  is  com- 
pelled to  elect  whether  he  will  rank  as  a  joint  creditor  or  as 
a  separate  creditor  (e).     If  he  elects  to  rank  as  a  joint  credi-  'j 

tor  he  must,  like  other  joint  creditors,  go  in  the  first  place  ^ 

against  the  joint  estate,  and  he  has  no  greater  rights  than 
they  against  the  separate  estates,  or  any  of  them ;  whilst,  on 
the  other  hand,  if  he  elects  to  rank  as  a  separate  creditor  he 
must,  like  other  separate  creditors,  confine  himself  in  the 
first  place  to  the  separate  estates,  and  he  has  no  greater  rights 

than  they  to  the  joint  estate  (/). 

[*744]        *  Reason  of  the  rule.  —  The  reasoning  upon  which 

this  rule  is  founded  is  as  follows:  If  the  members 

of  a  firm  are  bound  jointly  and  severally,  the  creditor  may 

sue    them  all   jointly,  or  he    may  sue  all   or  any  of   them 

(e)  See  Ex  parte  Bond,  1  Atk.  jmrte  Bevan,  10  Ves.  106 ;  Ex  parte 
98 ;    Ex  parte   Banks,   ib.    106 ;    Ex       Hay,  15  Ves.  4. 

parte  Rowlandson,  3  P.  W.  405 ,  Ex  (/)  Ex  parte  Bevan,  10  Ves.  106 ; 

Bradley  v.  Millar,  1  Rose,  273, 
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s('i);ii-atoly,  but  he  cannot  do  botli ;  and  as  he  cannot  do 
both  before  bankruptcy,  neither  ought  he  to  do  what  is 
tantamount  to  the  same  thing,  after  bankruptcy.  It  is 
very  true  that  if  he  sues  them  all  jointly,  he  can  levy 
execution  against  the  property  of  the  partnership,  or  against 
the  private  property  of  each  member,  or  against  both  at 
once;  but  so  can  any  joint  creditor.  So  far  as  analogy 
goes,  therefore,  there  is  no  reason  why  a  joint  and  sepa- 
rate creditor  should  be  allowed  to  go  against  both  estates  at 
once,  whilst  a  creditor  who  is  merely  joint  is  compelled  to 
go  against  the  joint  estate  before  he  can  go  against  the 
separate  estate  (^).  Nor  is  this  all.  The  grand  principle  in 
bankruptcy  is,  as  far  as  possible,  to  distribute  the  bankrupt's 
estate  equally  amongst  all  his  creditors,  and  not  to  prefer  one 
creditor  to  another.  Now  if  a  joint  an-d  separate  creditor 
were  to  be  allowed  to  prove  against  both  estates  at  once,  he 
would  diminish  the  separate  estate  to  the  prejudice  of  the 
joint  creditors,  and  diminish  the  joint  estate  to  the  preju- 
dice of  the  separate  creditors,  and  gain  an  advantage  over 
them  both  (A).  Such  are  the  reasons  which  induced  the 
Courts  to  hold  that  a  joint  and  separate  creditor  ought  not, 
as  a  rule,  to  be  allowed  to  go  against  both  estates  at  once, 
but  that  he  should  be  compelled,  like  other  creditors,  to  go 
in  the  first  instance  against  one  estate  only.  In  giving  the 
option  to  him,  the  Courts  act  in  analogy  to  the  rule,  by 
which  a  joint  and  separate  creditor  can,  as  he  pleases,  sue 
his  debtors  jointly  or  separately. 

Examples  of  the  rule.  —  In  conformity  with  the  rule  thus 
established,  and  excepting  always  the  statutory  exceptions 
to  be  noticed  presently,  a  creditor  who  is  a  joint  creditor 
by  one  instrument,  and  a  separate  creditor  by  a  distinct 
instrument,  is  as  much  compelled  to  elect  as  if  his 
joint  and  separate  rights  were  conferred  by  one  *  and  [*T4o] 
the  same  instrument  (Q  ;  and  if  a  firm  has  been  im- 
plicated  in   a   breach    of   trust,  the    cestui   que    trust    (who 

{g)  See    Ex  parte   Rowlandson,  3  (/)  E.r  jxirle  Hill,  2  Deac.  240.    Ex 

P.  W.  405;  Ex  parte  Banks,  1  Atk.  parte  Vaughan,  3  V.  W.  407,  is  not 

106;    Ex  parte   Bond,  ib.  98;    Lord  law.     Query,  if  double  proof  will  not 

Eldon  followed  the  rule,  but  disap-  be  now  allowed  in  all  such  cases  as 

proved    it ;    see    Ex  parte   Bevan,    9  these  ;  see  Ex  parte  Honey,  7  Ch.  173, 

Ves.  225,  and  10  ib.  109.  infra,  p.  748. 

(A)    See  per  Lord  Hardwick  in  Ex 
parte  Bond,  1  Atk.  100. 
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thereby  acquires  a  right  available  against  all  the  partners 
jointly,  as  well  as  against  each  of  them  separately)  cannot 
prove  against  the  joint  and  separate  estates  at  the  same  time, 
but  must  elect  against  which  he  will  prove  as  if  he  were  an 
ordinary  joint  and  separate  creditor  (y).  The  same  rule 
applies  in  cases  of  fraud  (^). 

Rule  pre-supposes  a  creditor  to  be  a  joint  as  ■well  as  a  sepa- 
rate creditor.  —  The  doctrine  of  election,  however,  only  ap- 
plies where  a  creditor  is,  properly  speaking,  a  creditor  as 
well  of  the  firm  jointly  as  of  some  or  one  only  of  its  mem- 
bers separately.  Where,  therefore,  a  fh-m  has  been  dissolved, 
and  the  continuing  partner  is  to  pay  all  the  debts  of  the 
firm,  then,  inasmuch  as  a  creditor  of  the  firm  is  in  no  way 
affected  by  this  arrangement  unless  he  accedes  to  it,  he  has 
not,  without  having  acceded  to  it,  any  right,  in  the  event  of 
bankruptcy,  to  stand  as  the  separate  creditor  of  the  continu- 
ing partner  in  respect  of  the  old  debt.  Under  such  circum- 
stances he  has  no  right  of  election,  but  must  rank  as  a  joint 
creditor  (Z). 

Electing  against  •which  estate  to  prove.  —  The  rule  as  tO 
election  would,  obviously,  be  wholly  useless  unless  an  elec- 
tion, once  deliberately  made,  were  held  to  be  final  (w).  On 
the  other  hand,  it  would  operate  with  great  harshness  if  a 
creditor  were  held  to  have  finally  elected,  when,  in  point  of 
fact,  he  was  not  in  a  position  to  judge  which  course  it  would 
be  best  for  him  to  adopt.  It  becomes,  therefore,  necessary, 
before  leaving  this  subject,  to  examine  the  circumstances 
which  have,  and  those  which  have  not,  been  held  to  bind  the 
creditor  in  this  respect. 

Election  when  conclusive.  —  In  those  cases  in  which  a  credi- 
tor has  been  held  to  have  made  his  election  beyond 
[*746]  recall,  it  will  be  found  that  he  acted  *  not  only  with 
a  full  knowledge  of  his  position,  and  of  the  material 
facts  of  the  case,  but  also  in  some  manner  quite  inconsistent 
with  the  character  which  he  has  subsequently  sought  to  as- 
sume (n). 


(f)  Ex  parte  Barnewall,  6  De  G- 
M.  &  G.  795 ;  Ex  parte  Chandler,  Re 
Davison,  13  Q.  B.  D.  50.  Compare 
Ex  parte  Slieppard,  19  Q.  B.  D.  84, 
infra,  p.  749,  where  the  act  applied. 

(k)  Ex  parte  Adamson,  8  Ch.  D. 
807. 


(/)  Ex  parte  Freeman,  Buck,  471 ; 
Ex  parte  Fry,  1  Gl.  &  J.  96,  and  see 
ante,  p.  705. 

(to)  a  surety  is  apparently  bound 
by  the  election  of  the  principal  credi- 
tor.    See  Ex  parte  Came,  3  Ch.  463. 

(n)  As  in  Ex  parte  Liddel,  2  Kose, 
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Creditor  entitled  to  know  how  estates  stand  before  he  elects. 
—  That  which  is  priiieiiniUy  calcuhitud  to  iiirtuence  the  credi- 
tor's clioice  is  the  comparative  solvency  of  the  joint  and  of 
the  separate  estates ;  and  in  order  to  make  his  election  he 
must  have  a  reasonable  time  to  inquire  into  the  state  of  the 
different  funds.  He  is  entitled  to  defer  his  election  until  a 
dividend  is  declared,  or  at  least  until  the  trustee  is  possessed 
of  a  fund  to  make  a  dividend  (o)  ;  and  in  a  case  where  a  large 
number  of  creditors  had  a  right  of  election,  and  the  estates 
were  not  so  ascertained  as  to  enable  tlie  creditors  to  elect,  a 
temporary  order  was  made  that  no  larger  dividend  should  be 
declared  of  the  one  than  of  the  other  estate  (p). 

Election  when  not  considered  as  made.  —  A  joint  and  sepa- 
rate creditor  ought,  it  seems,  to  prove  against  both  estates, 
but  elect  which  he  will  be  paid  out  of  before  he  takes  a  divi- 
dend (q)  ;  and  a  creditor  who,  having  a  right  of  election, 
proves  against  one  estate  rather  than  another,  will  not  be 
permitted  to  transfer  his  proof  without  showing  the  grounds 
which  have  induced  him  to  change  his  mind  (r).  But  the 
mere  fact  of  his  having  proved  against  one  estate  will  not, 
if  he  has  received  no  dividend  from  it,  preclude  him  from 
proving  against  the  other  estate,  provided  he  does  not  seek 
to  disturb  any  distribution  of  it  which  may  already  have  been 
made  (s).  And  even  if  the  creditor  has  not  only  proved, 
but  received  a  dividend,  still  if  he  can  show  that  he  did  so  in 
ignorance  of  material  facts,  he  will  be  allowed  to  vary  his 
proof  on  refunding  the  dividend  he  has  received,  with  in- 
terest (0- 

*  Position  of  petitioning  creditor.  —  A  joint  and  sepa-    [*T47] 
rate  creditor  who  petitions  for  adjudication  of  bank- 
ruptcy against  a  firm,  thereby  primd  facie  elects  to  be  treated 

34,  and  see  Ex  parte  Adam,  1  Ves.  &  (7)  Ex  parte  Bentley,  2  Cox,  218. 

B.  404;    Bradley  r.   Millar,    1  Rose,  (r)  Ex  parte  Dixon,  2  M.  D.  &  D. 

273 ;    Ex  parte  Borrodailes,   1  Mont.  312. 

Tart.    129,    Appx.    was    a    somewhat  (*)  Ex  parte  Bielby,  13  Ves.   70; 

similar    case.       See,    too.    Ex    parte  Ex  parte  Masson,  1  Rose,  159. 

Solomon,  1  Gl.  &  J.  25;  Couldery  r.  (0  ^-^  />'"'«   Adamson,  8   Ch.  D. 

Bartrum,  19  Ch.  D.  394.  807;  Ex  parte  Rowlandson,  3  P.  W. 

(o)  See  Cooke's  Bank.  Law,  275,  405;    Ex  parte  Bolton,  2  Rose,  389; 

ed.  8,  Ex  parte   Butlin,    there  cited;  s.   c.  Buck,  7;    Ex  parte   Husbands, 

Ex  parte  Bond,  1   Atk.  08;    Ex  parte  2  Gl.  &  J.  4,  reversing  s.  c.  5  Madd. 

Bentley,  2  Cox,  218.  419;  Ex  parte  Law,  3  Deac.  541,  and 

(p)  Ex  parte   Arbouin,    De   Gex,  Mon.  &  Ch.  111.     See,  also,  the  next 

359.  note. 
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as  a  joint  creditor  ((/) ;  but  if,  instead  of  petitioning  against 
the  firm,  he  petitions  for  a  separate  adjudication  against  one 
of  the  partners,  he  ma}^  afterwards  declare  whether  he  will 
be  treated  as  a  joint  or  as  a  separate  creditor  (v).  And  if 
the  separate  adjudication  is  afterwards  superseded  in  conse- 
quence of  an  adjudication  against  the  firm,  the  creditor  is 
restored  to  his  right  of  election  under  the  bankruptcy  of  the 
fu-m,  and  is  not  prejudiced  by  anything  he  may  have  done  in 
the  former  bankruptcy  (w'). 

Secondly,  cases  in  which  double  proof  is  allowed. 

Exception  to  the  rule  against  double  proof.  —  The  rule  which 
excludes  a  joint  and  separate  creditor  from  receiving  divi- 
dends from  two  estates  at  once,  was  subject  to  an  exception 
where  each  estate  represented  a  different  trade  carried  on  by  a 
different  firm.  For  example,  if  a  firm.  A.,  B.,  and  C,  carry- 
ing on  one  business,  drew  a  bill  on  a  firm,  A.,  B.,  and  D., 
carrying  on  a  distinct  business,  and  the  bill  was  accepted  and 
circulated,  a  holder  o-f  the  bill  was  permitted  to  rank  as  a 
creditor  of  both  firms  at  the  same  time,  and  to  obtain  divi- 
dends from  their  respective  estates  accordingly. 

Reason  of  the  exception.  —  The  principle  upon  which  this 
exception  was  founded  was  that  there  were  distinct  trades 
carried  on  with  distinct  capitals,  and  that  the  debts  of  each 
trade  were  probably  payable  out  of  the  assets  of  the  persons 
who  carried  it  on,  whether  those  debts  were  collaterally 
secured  or  not  (x).  If  this  principle  had  been  logically  car- 
ried out,  double  proof  would  have  been  allowed  in  all  cases 
where  a  debt  had  been  contracted  by  two  parties  carrying 
on  distinct  trades  with  distinct  capitals,  and  both  of 
[*748]  *  whom  had  become  bankrupt.  It  would  have  been 
immaterial  whether  the  bankrupt  parties  were  a  firm 
and  one  of  its  members ;  or  two  firms,  one  of  which  included 
the  other ;  or  two  firms  having  only  one  partner  common  to 
them  both.     It  would  also  have  been  immaterial  whether  the 

(u)  That   he   may   be   allowed  to  (w)  Ex  parte  Brown,  1  Rose,  433, 

•withdraw  his  joint   proof  and  prove       and  1  V.  &  B.  60;  Ex  parte  Smith, 
against  the  separate  estates,  or  one       1  Gl.  &  J.  256. 

of  them,  see   Ex  parte  Chandler,  Re  (x)  See  Ex  parte  Adam,  1  V.  &  B. 

Davison,  13  Q.  B.  D.  50.  496 ;  Ex  parte  Bigg,  2  Rose,  37. 

(v)  See    per    Lord    Eldon   in   Ex 
parte  Bolton,  2  Rose,  300,  1. 
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creditor  was  or  was  not  aware  that  one  of  the  trades  was  in 
fact  carried  on  by  one  or  more  of  the  persons  who,  with 
others,  carried  on  the  other  trade.  Unfortunately,  however, 
the  principle  in  question  had  been  occasionally  lost  siglit 
of,  and  the  conseciuence  was  that  the  cases  bearing  upon 
the  subject  were  in  an  unsatisfactory  state,  and  extremely 
difficult  to  reconcile  (y). 

In  order,  liowever,  to  remove  the  doubts  and  difficulties 
which  had  thus  arisen,  the  following  clause  has  been  inserted 
in  the  Bankruptcy  act,  1883,  sched.  2 :  — 

Proof  in  respect  of  distinct  contracts.  —  IS.  If  a  debtor  was  at 
the  date  of  the  receiving  onler  lial)le  in  respect  of  distinct  contracts  as  a 
member  of  two  or  more  distinct  firms,  or  as  a  sole  contractor,  and  also  as 
member  of  a  firm,  the  circumstance  that  the  firms  are  in  whole  or  in  part 
composed  of  the  same  individuals,  or  that  the  sole  contractor  is  also  one 
of  the  joint  contractors,  shall  not  prevent  proof  in  respect  of  the  con- 
tracts, against  the  properties  respectively  liable  on  the  contracts. 

This  section,  it  will  be  observed,  extends  to  all  liabilities 
on  distinct  contracts  which  a  bankrupt  may  have  entered 
into,  either  as  a  member  of  two  or  more  distinct  firms,  or  as 
a  sole  contractor  and  also  as  a  member  of  a  firm  (2).  The 
section  applies,  although  there  may  not  be  any  distinct  trades 
at  all ;  and  so  long  as  there  are  distinct  contracts  between 
such  persons  as  are  mentioned  in  the  section,  double  proof  is 
now  admissible.  If,  for  example,  the  members  of  a  firm  give 
a  joint  and  several  promissory  note,  the  holder  will  be  en- 
titled to  prove  as  well  against  the  joint  estate  as  against  the 
separate  estates  of  the  partners  (a).  The  old  rule  against 
double  proof  still  remains ;  but  it  is  now  subject  to 
so  large  a  class  of  *  exceptions  as  to  render  the  rule  [*740] 
itself  practically  of  little  consequence.  Joint  and 
several  liabilities  arising  otherwise  than  b}-  distinct  contracts 
are,  comparatively  speaking,  few  in  number.  All  frauds  and 
breaches  of  trust  are  not  within  the  act ;  but  if  a  partner  A\lui 
is  a  trustee  impro})erly  lends  trust  money  to  the  firm  the 

(1/)  See  the  1st  ed.  of  this  Treatise,  (a)  Simpson  r.  Honning,  L.  R.  10 

vol.  ii.  p.  1019  et  seq.,  and  Goldsmid       Q.  B.406;  Ex  parte  Honey,  7  Ch.  178. 

V.  Cazenove,  7  H.  L.  C.  785.  As  to  the  Act  of  1861,  see  Ex  parte 

(r)  The  fact  that  the   contract  is       Wilson,  7  Ch.  490.     As  to  joint  and 
entered  into  by  one  of  the  parties  as       several  covenants  to  pay  rent,  see  Re 
a  partner  need  not  appear  frQm  the       Corbett,  14  Ch.  1).  122. 
contract  itself,  Ex  parte  Stone,  8  Cli. 
914. 
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cesfxi  que  trust  can  prove  both  against  his  separate  estate 
and  ac^ainst  the  joint  estate  of  the  firm,  for  such  a  case  is 
within  the  act  (^). 

The  act,  however,  only  applies  where  there  are  two  estates, 
it  does  not  give  a  right  of  double  proof  against  the  same 
estate,  although  it  may  be  the  estate  of  a  firm  carrying  on 
two  businesses  in  different  places.  (?>6). 

Thirdly,  cases  where  a  secured  creditor  may  split  his  demand. 

Position  of  joint  and  separate  creditors  who  have  securities.  — 
The  rule  as  to  election  throws  a  joint  and  separate  creditor 
wholly  upon  one  estate  or  wholly  upon  the  other ;  whilst  the 
exceptional  rule  as  to  double  proof  allows  him  to  prove  his 
whole  debt  against  both  estates  at  the  same  time  (e).  There 
is,  however,  a  middle  course,  and  one  which  is  open  to  a  joint 
and  separate  creditor  who  has  a  security  for  his  debt. 

It  has  already  been  seen  that  under  ordinary  circumstances 
a  creditor  whose  debt  is  secured  is  not  allowed  to  prove  for 
his  debt  without  giving  up  his  security  (cZ)  ;  but  that  this 
rule  does  not  extend  to  a  creditor  who  has  the  security,  not 
only  of  his  bankrupt  debtor,  but  also  of  somebody  else  ;  nor 
to  a  creditor  of  a  firm  having  a  separate  security  from  one 
of  the  partners,  nor  to  a  creditor  of  one  partner  having  a 
security  from  the  firm  (e).  This  doctrine,  coupled  with  that 
of  election,  puts  a  person  who  is  a  joint  and  separate  creditor 
of  one  or  more  bankrupt  partners,  and  who  has  a  security  for 

his  debt,  in  this  position  :  — 
[*750]       *  1.  He  may  prove  for  his  whole  debt  against  the 
estate  to  which  the  security  does  not   belong,  and 
retain  and  make  what  he  can  of  his  security  (/)  ;  or, 

2.  He  may  give  up  his  security ;  prove  for  the  whole  debt 
due  on  it  (^.e.,  the  whole  secured  debt)  against  the  estate  to 

{h)  Ex  parte  Sheppard,  19  Q.  B.  D.  the    principle     adverted    to    in    the 

84.     Compare  ante,  p.  745.  text. 

(tih)  Banco  de  Portugal  v.  Waddell,  (e)  Ante,  p.  715,  and  see  Ex  parte 

L  App.   Ca.  101,  affirming  11  Ch.  D.  Thornton,  5  Jur.  N.  S.  212. 
317.  (/)  As  in  Ex  parte  Bate,  ?>  Deac, 

(c)  Of    course    he    cannot   obtain  358;    Ex  parte  Smyth,  ib.  597;    Ex 

more  than  the  whole  amount  due  to  parte.  Groorrv,  2  il).  205.     Tie  can  now, 

him.  it  is  apprehended,  prove  against  the 

{d)  Ante,  p.  714.  He  may  now  other  estate  for  the  ditYerence  be- 
have it  valued,  and  prove  for  tlie  tween  his  debt  and  the  value  of  the 
difference ;    but  this  does  not  affect  security. 
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which  tlie  security  belongs,  and  then  prove  for  the  residue 
of  liis  debt  against  the  other  estate:  thus  in  fact  splitting  his 
demand  and  proving  for  part  against  the  joint  estate,  and  for 
the  residue  against  the  separate  estates  of  tlie  partners,  or 
vice  versd. 

The  first  case  in  which  this  splitting  of  del)ts  was  allowed 
was  in  JSx  parte  Ladbroke  (^).  There  the  bankrupt  firm 
was  indebted  to  their  bankers  to  the  extent  of  27,000/.  The 
sum  of  18,000^,  part  of  this,  was  secured  by  the  joint  notes 
of  the  firm  and  by  a  mortgage  of  the  separate  property  of 
one  of  the  firm.  This  mortgage,  moreover,  extended  not 
only  to  the  18,000Z.,  but  to  further  advances,  and  contained 
a  joint  and  several  covenant  by  the  bankrupt  partners  to  pay 
the  18,000/.  and  further  advances.  The  bankers  were  allowed 
to  prove  against  the  joint  estate  for  the  18,000/.,  and  against 
the  separate  estate  of  the  mortgagor  for  the  residue  of  their 
debt,  after  deducting  therefrom  the  sum  obtained  Ijy  a  sale 
of  the  mortgaged  property  (/<).  The  report  of  the  judgment 
is  to  the  effect  that  the  Lord  Chancellor  thought  that  the 
l)ankers  were  entitled  to  pursue  the  joint  liability  of  the 
bankrupts  on  the  promissory  notes  to  the  extent  of  those 
notes,  and  at  the  same  time  to  proceed  on  the  several  cove- 
nants for  the  residue  of  the  debt. 

Again,  in  Ux  parte  Hill  (i)  a  partner  covenanted  to  pay 
4000/.  and  assigned  as  a  security  3000/.,  portion  of  his  capital 
in  the  firm.  A  sum  of  3000/.  was  then  placed  in  the 
books  of  *the  partnership  to  the  credit  of  the  as-  [*T51] 
signee,  and  the  firm  acknowledged  themselves  debtor 
to  him  for  the  amount.  The  firm  became  bankrupt,  and 
altliough  the  creditor  was  not  allowed  dou])le  proof,  viz.,  for 
3000/.  against  the  joint  estate  of  the  firm,  and  for  4000/. 
against  the  separate  estate  of  the  covenantor,  yet  he  was 
allowed  to  prove  for  the  3000/.  against  the  joint  estate,  and 
for  the  remaining  1000/.  against  the  separate  estate  of  the 
covenantor  (k'). 

((f)  2  Gl.  &  J.  81.  (,)  ,3  ^^.  &  Ayr.  175,  and  2  Dcac. 

(A)    The   mortgage    security   had  249. 
been  sold  and  a  sum  of  money  liad  (A)  Some  deductions  were    made, 

been  received  by  tlie  bankers  out  of  but  the  above  statement  is  substan- 

the   proceeds    of   the    sale,    and    this  tially  correct  with    reference   to  the 

sum  was  deducted  from  the  sum  they  point  for  which  the  case  is  cited  in 

sought  to  prove  against  the  separate  the  text, 
estate. 
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SECTION  v.— THE   BANKRUPT'S   ORDER  OF  DISCHARGE. 

Order  of  discharge.  —  The  law  relating  to  the  discharge  of 
a  bankrupt  was  recast  by  the  Bankruptcy  Act,  1883  (see  §§ 
28-31,  and  the  Bankruptcy  Rules  of  1886,  rr.  235-238).  An 
order  of  the  Court  must  be  obtained  before  a  bankrupt  is 
discharged  from  liis  debts  and  liabilities.  Moreover  the 
Court  has  a  wide  discretion  conferred  upon  it,  and  may  either 
grant  or  refuse  the  order,  or  suspend  it  for  a  time,  or  grant 
it  subject  to  conditions  as  to  future  earnings  or  property. 
Further,  if  the  bankrupt  has  been  guilty  of  certain  mis- 
demeanors (Z),  the  Court  is  forbidden  to  grant  the  order  at 
all ;  and  if  he  has  conducted  himself  improperly  in  any  of 
the  ways  specified  in  §  28  (3)  or  §  29  the  Court  is  bound 
either  to  refuse  it,  or  to  suspend  it,  or  to  grant  it  subject  to 
conditions  as  to  future  earnings  or  property  (Z^). 

Effect  of  order  of  discharge.  —  The  effect  of  an  order  of 
discharge  is  to  discharge  the  bankrupt  from  all  provable 
debts  and  liabilities  with  some  exceptions  (w),  viz.,  crown 
debts,  debts  payable  under  Revenue  Acts,  or  to  sheriffs  or 
other  public  officers,  debts  or  liabilities  incurred  by  any 
[*752]  fraud  or  fraudulent  breach  of  trust  to  which  *  the 
bankrupt  was  a  party  (w),  debts  or  liabilities  whereof 
he  has  obtained  forbearance  by  any  fraud  to  which  he  was  a 
party  .^ 

Whether  an  adjudication  is  joint  or  separate,  all  the  credi- 
tors, as  well  joint  as  separate,  are  entitled  to  be  heard  against 
the  granting  of  an  order  of  discharge  to  the  bankrupt  (o). 

An  absolute  order  of  discharge  entitles  the  bankrupt  to 
all  property  subsequently  acquired  by  him  although  the 
bankruptcy  may  not  be  closed  (^). 

Effect  of  bankrupt's  order  of  discharge.  —  An  order  of  dis* 
charge  operates  as  a  discharge  of  the  bankrupt  from  all  debts 

(/)  See  §  28  (2)  and  §  31.  his  agent  or  partner  is  enough,  see 

(//)  As  to  not  keeping  proper  books,  Cooper  ?•.  Pritcliard,  11  Q.  B.  D.  351; 

see  Re  Mutton,  19  Q.  B.  D.  102.  Emma  Silver  Mining  Co.  v.  Grant,  17 

(m)  §  30  (1),  as  to  debts  incapable  Cli.  D.  122. 
of  valuation,  see  Morgan  v.  Hardy,  (o)  40  &  47  Vict.  c.  52,  §  28  (5), 

18  Q.  B.  D.  646.  and  Rules  of  1886,  r.  235. 

(n)  Not  necessarily  personally,  by  (/))  Ebbs  v.  Boulnois,  10  Ch.  479. 

1  Joinder  of  tort  f;nd  contract  for  same  cause  of  action  does  not  avail  to 
render  a  discharge  in  bankruptcy  a  defence  to  tlie  tort.  Morse  v.  Hutchins, 
102  Mass.  439. 

840 


IV.  Cu.  4.  S.  5.]  OKDER   OF   DISCHARGE.  *753 

provable  under  the  bankruptcy,  whether  owing  by  him  alone 
01-  by  him  jointly  with  others  (y). 

Hut  the  discharge  of  one  of  several  joint  debtors  does  not 
discharge  his  co-debtors  (r).  On  the  bankruptcy  of  one 
partner,  his  order  of  discharge  discharges  him  from  all 
demands  which  his  co-partners  may  have  had  against  him, 
and  which  were  provable  by  them.  A  leading  case  on  this 
head  is  Wood  v.  Dodgson  (s) :  there  the  defendant  had 
covenanted  with  the  plaintiffs,  his  co-partners,  on  their  retire- 
ment from  the  firm,  to  indemnif}-  them  against  the  partner- 
ship debts ;  the  defendant  became  bankrupt,  and  afterwards 
the  plaintiffs  were  compelled  to  pay  debts  of  the  firm.  The 
defendant  obtained  his  certificate,  and  this  was  held  to  be  a 
bar  to  an  action  brought  on  the  covenant  by  the  plaintiffs  ; 
for  although  their  demand  accrued  subsequently  to  the  bank- 
ruptcy, it  was  provable  therein  by  virtue  of  the  enactment 
in  the  bankruptcy  laws  relating  to  proofs  by  sureties.  The 
same  point  has  l)een  decided  in  other  cases  (i). 

*  Joint  orders  of  discharge.  ■ —  An  order  of  discharge   [*753] 
granted  to  two  or  more  persons  protects  each  and  all, 
so  that  the  death  of  one  does  not  affect  the  others  (?t). 

Where  there  is  a  joint  adjudication  against  several  part- 
ners, and  some  of  them  appeal  from  it,  the  Court  will  not^ 
on  that  account  delay  granting  orders  of  discharge  to  the 
others  (2;). 

Refusal  of  orders  of  discharge.  —  For  further  information* 
relating  to  the  granting  and  refusal  of  orders  of  discharge, 
the  reader  is  referred  to  treatises  on  bankruptcy.  Such 
matters  illustrate  no  principle  of  the  law  of  partnership,  and 
are  foreign,  therefore,  to  the  objects  of  this  work  (^). 

(7)  See  46  &  47  Vict.  c.  o2,  §  SO;  MacAr.    1;    Aflalo  r.  Fourdrinier,  6 

Thompson    u.  Cohen,   L.  R.  7    Q.  B.  Bing.  300  ;  Wright  r.  Hunter,  1  East, 

527;     Ex    parte    Ilannnond,    16    Eq.  20. 

614.  (")  See,  as  to  advertising  a  joint 

(/•)  §  30  (4)  ;  Sleech's  case,  1  Mer.  certificate  as  a  separate  one.  Ex  parte 

570,571.                                  .  Carter,    1   M.  &    A.    115;     Ex  parte 

(s)  2  M.  &  S.  105,  and  see,  contra,  Cossart,   1   Gl.  &   J.  248 ;    Ex  parte 

Dally  {'.  Wolferston,  3  Dowl.  &  Ry.  Currie,  10  Ves.  51. 

260,    in    which,    however,    Wood    v.  (.r)  Ex  parte  Braggiotti,  2  De  G. 

Dodgson  was  not  cited.      See  as  to  M.  &  G.  964. 

staying  a  partner's  certificate  until  (</)  An  order  of  discharge  may  ap- 
tlie  partnership  accounts  have  been  parently  be  void,  see  Wagner  r.  Ira- 
taken,  Ex  parte  Hadley,  1  Gl.  &  J.  bie,  6  Ex.  882 ;  AUcard  r.  Weeson, 
193.  7  ib.  753;   Courtivron  v.  Meuuier,  0 

(f)  Ex   parte  Carpenter,  Mont.  &  ib.  74. 
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Allowance  to  bankrupt  partners.  —  Tlie  same  observation 
applies  to  the  Lnv  and  practice  relating  to  the  allowance 
made  to  a  bankrupt  out  of  his  estate  for  the  support  of  him- 
self and  family  (2).  Upon  this  subject,  however,  the  follow- 
ing rules,  established  under  the  old  practice,  may  still  be 
usefully  noticed : 

1.  Unless  a  sufficient  dividend  is  paid  both  to  the  joint 
and  to  the  separate  creditors  of  a  bankrupt  partner,  he  will 
not  be  entitled  to  any  allowance  (a). 

2.  If  both  classes  of  creditors  are  paid  a  sufficient  divi- 
dend, each  partner  will  be  entitled  to  an  allowance,  although 
he  may  have  contributed  little  or  nothing  to  the  payment  of 
the  joint  creditors  (^). 

3.  When  one  partner  only  is  bankrupt,  and  he  has  paid  his 
separate  creditors  in  full,  he  is  not  entitled  to  an  allowance 
out  of  the  joint  estate  to  the  prejudice  of  the  joint  cred- 
itors {(;'). 

4.  A  bankrupt  partner  is  not  entitled  to  a  double  allow- 
ance, one  in  respect  of  the  joint  and  the  other  in  respect  of 

his  separate  estate.    He  is  entitled  to  only  one  allow- 
[*754]  ance,  *  calculated  on    the    amount   of   his   separate 
estate,  and  of  his  share  of  the  joint  estate  (c?). 

5.  Where  a  separate  adjudication  is  annulled  in  favour  of 
a  joint  adjudication,  the  bankrupt's  right  to  an  allowance  is 
not  prejudiced  (e). 

Position  of  undischarged  bankrupt.  —  An  undischarged 
bankrupt  is  liable  to  be  sued  and  otherwise  proceeded 
against  as  if  he  were  not  a  bankrupt  (f)  ;  but  proceedings 
against  him  ma}-  be  stayed  either  by  the  Court  in  Bank- 
ruptcy or  by  the  Court  in  which  they  are  taken  (^). 

50  &  51  Vict.  c.  66. — The  discharge  of  persons  adjudicated 
bankrupt  under  the  Bankruptcy  act,  1869,  or  any  previous 
Bankruptcy  act,  and  the  closure  of  Bankruptcy  proceedings 
commenced  before  the  Bankruptcy  act  of   1883  came   into 

(z)  See  §  64.  C.  C.  453 ;  Ex  parte  Minchin,  Mont. 

(a)  Ex  parte  Goodall,  2  Gl.   &  J.  &  MacAr.  135. 
281 ;    Ex  parte  Farlow,  1  Rose,  421 ;  (e)  Ex  parte  Llewcllen,  3  M.  D.  & 

Ex  parte  Powell,  1  Madd.  08.  D.  673. 

(6)  Ex  parte  Morris,  Mon.  505;  Ex  (/)  This  seems  to  follow  from  the 

parte  Gibbs,  105.  fact  that  the   Bank.  Act,  188.3,  con- 

(c)  Ex   parte   Holmes,  3  V.  &  B.  tains  no  provisions  to  the  contrary. 
137.  (ry)  40  &  47   Vict.  c.  52,  §   10  (2) 

(d)  Ex  parte  Lomas,  1  Mon.  &  A.  and  §  102  (2  and  4). 
525.     See,  too.  Ex  parte  Bate,  1  Bro. 
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operation,  are  governed  by  the  Bankruptcy  discharge  and 
closure  act,  1887.  But  there  is  nothing  in  it  which  specially 
relates  to  partners. 


SECTION   VI.— ARRANGEMENTS   WITH   CREDITORS. 

Arrangements  with  creditors.  —  By  the  Bankruptcy  act, 
1883,  debtors,  whether  partners  or  not,  are  enabled,  either 
before  or  after  adjudic-ation,  to  compound  or  make  arrange- 
ments with  their  creditors  respecting  their  debts  and  liabili- 
ties, and  their  release  therefrom,  and  for  the  distribution, 
inspection,  management,  and  Avinding  up  of  their  estates  ; 
and  the  arrangements  so  made  are  binding  not  only  on 
assenting  but  also  on  all  other  creditors,  provided  certain 
conditions  which  are  specified  in  the  act  are  duly  observed 
and  the  Court  approves  of  the  scheme  (/t).  If  the  scheme 
is  approved,  the  receiving  order  is  rescinded,  and  the 
*  bankrupt  (if  there  is  no  trustee)  is  restored  to  his  [*755] 
property  (i).  It  is  not,  however,  necessary  further 
to  advert  to  the  law  on  this  subject ;  for  there  is  nothing  in 
it  peculiar  to  partners  except  as  mentioned  below. 

Several  schemes.  —  The  Bankruptcy  rules,  1886,  rr.  266  and 
267,  are  however  important.  They  authorise  in  the  case  of 
partners  several  schemes,  viz.,  a  scheme  for  the  joint  liabilities 
of  the  firm,  and  separate  schemes  for  the  separate  liabilities 
of  its  several  members. 

266.  At  the  first  meeting,  or  any  adjournment  thereof,  the  joint  credi- 
tors and  each  set  of  separate  creditors  may  severally  entertain  proposals 
for  compositions  or  schemes  of  arrangement  under  section  18  of  the  act  (k). 
So  far  as  circumstances  will  allow,  a  proposal  entertained  by  joint  credi- 
tors may  be  confirmed  and  approved  in  the  prescribed  manner,  notwith- 
standing that  the  proposals  or  proposal  of  some  or  one  of  the  debtors 
made  to  their  or  his  separate  creditors  may  not  be  entertained,  confirmed, 
and  approved. 

267,  Where  proposals  for  compositions  or  schemes  are  made  by  a  firm, 
and  by  the  partners  therein  individually,  the  proposal  made  to  the  joint 
creditors  shall  be  considered  and  voted  upon  by  them  apart  from  every  .set 
of  separate  creditors ;  and  the  proposal  made  to  each  separate  set  of  credi- 

(h)  46  &  47  Vict.  c.  52,  §§  18  and  sheini,    19   Q.   B.    D.   33,  and  ib.  20 

23,  and  Bank  Rules,  188(3,  rr.  105  to  Q.  B.  D.  258. 
216.     See,  as  to  the  approval  of  the  («)  Bank.  Rules,  1886,  r.  208. 

Court,  Ex  parte  Reed  and  Bowen,  17  (i)  Or  under  §  23,  see  r.  216. 

Q.    B.    D.    244;    E.r  parte   Bischoff- 
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tors  shall  be  considered  and  voted  upon  by  sucli  separate  vset  of  creditors 
apart  from  all  other  creditors.  Such  proposals  may  vary  in  character  and 
amount.  Where  a  composition  or  scheme  is  approved,  the  receiving  or- 
der shall  be  rescinded  only  so  far  as  it  relates  to  the  estate,  the  creditors 
of  ■which  have  conlirnied  the  composition  or  scheme. 

Default  in  payment.  —  If  default  is  made  in  any  payment 
under  a  composition  or  scheme  the  remedy  is  to  apply  to  the 
Court  (?). 

The  Court  has  power  to  annul  the  composition  or  scheme 
if  default  is  made  in  payment  of  any  instalment  due  under  it, 
or  if  it  cannot  proceed  without  injustice  or  undue  delay,  or  if 
the  approval  of  the  Court  was  obtained  by  fraud  (jn). 

Effect  of  scheme. —  Whether  the  debtor  is  adjudged  bank- 
rupt or  not,  if  a  trustee  is  appointed,  the  property  of  the 
debtor  vests  in  him  and  his  title  to  it  relates  back  as  if  he  were 

a  trustee  in  a  bankruptcy  (n). 
[*756]  *The  debts  provable  are  the  same  as  in  bank- 
ruptcy (o) ;  and,  unless  otherwise  agreed  and  ap- 
proved, the  rules  respecting  the  payment  of  joint  debts  out 
of  joint  estate  and  of  separate  debts  out  of  separate  estate 
are  also  the  same  as  in  bankruptcy  (o). 

A  composition  or  scheme  duly  accepted  and  approved  binds 
all  the  creditors  so  far  as  relates  to  their  provable  debts  (p)  : 
but  it  does  not  release  any  person  who  would  not  be  released 
by  an  order  of  discharge  (9'). 

A  discharge  by  joint  creditors  does  not  affect  the  separate 
creditors  nor  vice  versd  (r). 

After  a  complete  discharge  the  debtor's  after-acquired 
property  belongs  to  him  (s). 

50  &  51  Vict.  c.  57. — Tiy  the  Deeds  of  arrangement  act, 
1887,  all  instruments  of  arrangement  with  creditors  (other- 
wise than  in  pursuance  of  the  bankruptcy  law),  must  be  reg- 
istered, and  are  declared  void  if  not  registered  (see  §  5). 
But  the  act  has  no  provisions  specially  affecting  partners  : 
nor  have  the  rules  of  1888  which  have  been  issued  in  order 
to  carry  it  into  effect. 

(/)  Bank.  Rules,  1886,  r.  211,  and  (0)  46  &  47  Vict.  c.  52,  and  Bank, 

bee  Ex  parte   Godfrey,  18  Q.  V>.  ]).  Rules,  1886,  r.  215. 

670.  (p)  lb.  §  18  (8)  and  §  2?,. 

(m)  46  &  47  Vict.  c.  52,  §  18  (11)  (q)  lb.  §  18  (15)  and  §  28. 

and  §  23  (3),  and  see    Bank.  Rules,  (r)  Sec    Meggy    r.    Imperial   Dis- 

1886,  rr.  211  to  213;  Ex  parte  Moon,  count  Co.,  3  Q.  B.  1).  711. 

19  Q.  B.  D.  669.  (s)  Ex  parte   Wainwright,   19  Ch. 

(h)  lb.  §  18  (12  and  13)  and  §  23.  D.  140;  Ebbs  v.  Boulnois,  10  Ch.  479. 
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CHAPTER    V. 

JOINT-STOCK   COMPANIES. 

History  in  England.  —  The  history  of  joint-stock  companies 
in  Enghiiid,  i.e.,  partnershi})s  with  a  capital  or  joint  stock 
divisible  into  transferable  shares,  has  been  varied  and  pecu- 
liar. When  first  coming  into  notice  they  were  met  with 
legislative  and  judicial  opposition. 

The  Bubble  Act.  —  An  act  was  passed  as  late  as  1719,^ 
commonly  known  as  the  Bul)ble  Act,  and  believed  to  be  the 
earliest  legislation  concerning  joint-stock  companies,  to  sup- 
press them  altogether.  It  attached  penalties  to  member- 
ship, and  even  made  it  an  offence  for  stock  brokers  to  deal 
in  shares  in  them.^  This  Act  was  repealed  as  to  insurance 
companies  by  5  Geo.  IV.  chap.  114,  and  repealed  together  in 
1825.3 

Since  that  time  English  legislation  has  been  liberal  in  en- 
couraging the  formation  and  development  of  combinations  of 
capital  with  transferable  shares. 

The  Companies  Act.  —  An  elaborate  system  of  law  known  as 
the  Companies  Act,'*  with  amendments,^  together  with  Rules 
to  regulate  the  mode  of  procedure  under  these  Acts  by  the 
High  Court  of  Chancery,*^  has  had  the  effect  to  develop  this 
class  of  partnerships  to  such  proportions  as  to  include  a  large 
share  of  the  business  of  Great  liritain ;  and  as  companies 
may  be  organized  for  "•  any  lawful  business  "  and  either  with 
or  without  limited  liability,  and  the  number  of  associates 
required  (seven)  is  so  small,  and  protection  to  the  public 
and  the  members  so  fully  provided  for  by  the  Acts  and 
Rules  of  Court,  joint-stock  companies  in  P^ngland  are 
favorite  organizations.  And,  although  it  is  still  del)atable 
whether  or  no  joint-stock  companies  are   illegal  at  common 

1  6  Geo.  I.  chap.  18.  s  ,30  &  31  Vict.  chap.  131,  and  40 

2  Rex  r.  Dodd,  9  East,  216  ;  Rex       &  41  Vict.  chap.  2G. 

I'.  Webb,  14  East,  40G.  s  Lindley,   4th    ed.   Appendix,   p. 

8  G  Geo.  IV.  chap.  01.  158G. 


*  25  &  20  Vict.  chap.  80. 
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law.  iiulependently  of  the  Bubble  Act,  the  practical  impor- 
tance of  this  question  in  England  is  set  at  rest  by  the  re- 
quirement for  the  registration  of  all  companies. ^ 

Joint-stock  companies  in  the  United  States.  —  The  Bubble 
Act  was  not  among  those  laws  kept  in  force  in  the  United 
States  after  the  Kevolution,^  and  joint-stock  companies,  ex- 
cept where  they  are  organized  under  the  local  statutes,  are 
treated  as  partnerships  and  so  far  as  applicable  subjected  to 
the  rules  which  govern  partnerships.^  And  where  organized 
under  local  statutes,  the  statutory  rights  and  obligations 
of  members  do  not  follow  them  outside  the  state  in  which 
they  are  organized,  but  they  are  treated  as  mere  partner- 
ships.* 

The  .right  to  sue  and  be  s'ued  by  the  officers  of  the  com- 
pany is  limited  to  the  locality  in  which  such  company  is  or- 
ganized.^ An  unincorporated  association  cannot  in  the  absence 
of  statutory  provisions  maintain  an  action  in  its  own  name, 
nor  can  its  members  maintain  such  action  in  their  own  behalf 
and  that  of  their  associates.^ 

Such  an  association  is  not  a  corporation  and  its  members 
are  individually  liable  for  its  debts. '^ 

It  differs  from  an  ordinary  partnership  in  that  there  is  no 

^  See  Alvord  I'.  Smith,  5  Pick.  232;  pany,  who   had   not  assented  to  the 

Gleason   r.   McKay,   134   Mass.  419;  commencement    of    business    before 

Phillips  r.  Blatchford,  137  Mass.  510.  the  capital  was  paid  in,  was  held  not 

2  Phillips  r.  Blatchford,  137  Mass.  liable  to  assessment. 

510.  *  Whitman   v.    Porter,    107  Mass. 

3  Clagett  V.  Kilboiirne,  1  Black.  522;  Gott  y.  Dinsmore,  111  Mass.  45; 
346,  17  L.  ed.  213;  Farnum  r.  Patch,  Machinists'  Bank  v.  Dean,  124  Mass. 
60  N.  H.  294 ;  Frost  v.  Walker,  60  82 ;  Boston  &  Albany  K.  R.  r.  Pear- 
Me.  468;    Tappan  v.  Bailey,  4  Met.  son,  128  Mass.  445. 

535;    Tyrrell  v.  Washburn,  6  Allen,  ^  Gott  r.  Dinsmore,  111   Mass.  45; 

466;    Tenney   v.  New   England  Pro-  Taft  w.  Ward,  100  Mass.  518;  111  id. 

tective  Union,  37  Vt.   64;    Lewis  v.  518. 

Tilton,  64  Iowa,  220;  Alvord  r.  «  Pipe  ?'.  Bateman,  1  Iowa,  369. 
Smith,  5  Pick.  232  ;  Edgerly  v.  Gard-  ^  Farnum  r.  I'atch,  60  N.  H.  294 ; 
ner,  9  Neb.  130.  In  Pettis  v.  At-  Tenney  i\  New  England  Protective 
kins,  60  111.  454,  it  was  held  that  all  Union,  37  Vt.  64 ;  Kenyon  v.  Wil- 
those  who  associate  in  writing  for  liams,  19  Ind.  44 ;  Manning  v.  Gash- 
banking  purposes  with  stock  divided  arie,  27  id.  399;  Vigers  v.  Saiiiet, 
into  shares,  elect  directors,  and  enter  13  La.  300 ;  Cutler  v.  Thomas,  25  Vt. 
into  and  transact  business,  are  liable  73 ;  Taft  v.  Ward,  106  Mass.  518 ; 
as  partners,  and  ma}'  be  sued  on  a  Gott  v.  Dinsmore,  111  Mass. 45;  Davi- 
draft  drawn  by  the  company  which  son  v.  Holden  (Conn.),  10  Atl.  Rep. 
is  not  paid.  And  the  judgment  525;  Ash  v.  Guie,  97  Penn.  St.  493 ; 
should  be  against  all.  In  Bray  r.  First  National  Bank  of  Green  Bay  r. 
Farwell,  81  N.  Y.  600,  a  subscriber  Goff,  31  Wis.  77 ;  Juliand  r.  Watson, 
to  the  capital  of   a  joint-stock  com-  43  N.  Y.  571. 
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delectus  personce,^  and  that  change  of  iiu'iiibcrsliip  Ity  <l»';itli 
or  withdrawal  or  tiaiistei-  th)c*s  not  work  a  dissohitioii.- 

Statutory  companies.  —  \\  la-re  joiiit-stock  companies  are 
authorized  by  statute,  the  statute  proviiU's  foi-  the  oi'f^ani/.a- 
tion  by  fixing  the  nund^er  of  associates,  authori/.ing  suits 
by  and  against  tlie  company,  and  providing  the  method  of 
service,  providing  for  the  management  of  the  business,  limit- 
ing the  liability  of  mendDers,  and  })roviding  the  manner  in 
which  mendjers  may  be  liable  after  the  assets  of  the  company 
have  been  exhausted,^  or  where  individual  liability  has  been 
incurred  by  irregularities  in  the  formation  or  management  of 
the  affairs  of  the  company.*  In  New  York,^  the  statute 
which  authorizes  the  formation  of  joint-stock  companies  pro- 
vides that  the  act  ''shall  in  no  way  be  construed  to  give 
said  associations  any  rights  or  privileges  as  corporations," 
while  the  Constitution  of  that  State''  i)rovides  that  the  "tei'ra 
corporations,  as  used  in  this  article,  shall  be  construed  to  in- 
clude all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations,  not  possessed  by 
individuals  or  partnerships."  There  are  similar  provisions  in 
the  Constitutions  of  California,'  Kansas,^  Michigan,^  Minne- 
sota,^°  and  North  Carolina."  These  have  all  been  adopted 
since  the  New  York  revision  of  1846,  and  were  probably 
copied  from  that  instrument. 

In  Waterbury  v.  Merchants'  Union  Express  ('(jmpanv,^^ 
the  Supreme  Court  of  New  York  in  denying  a  motion 
for  a  receiver  of  the  defendant  company,  at  the  suit  of  a 
member  asking  for  dissolution  and  a  receivership,  cites 
with  a})proval  Lindley  on  Partnershi})  that  '••  There  is  a  great, 
and  with  respect  to  the  present  question,  a  very  material 

'  Taylor   v.   Castle,   42    Cal.   368  Flaniboroutrh,  i:'.  Out.  128.     See  Ab- 

(miniiii:;     partnership)  ;     Tyrrell     v.  bott  r.  Omaha  Sineltinij:  &  Hetining 

Washburn,  (3  Allen,  4(50.  Co.,  4  Neb.  416  ;  Fuller  /■.  Kowe,  57 

-  Tenney  r.  New  England  Protec-  N.  Y.  2o ;    Crow  r.  Green,  '>  .\tl.  Kep. 

tive    Union,    37    Vt.   64;    Tyrrell    v.  23. 

Washburn,  6  Allen,  466;  Machinists'  ^  N.    Y.    Laws,    1840,    chap.   258; 

National  Bank  r.  Dean,  124  Mass.  82.  LL.  1851,  chap.  455;  LL.  1854,  chap. 

••  First  Nat.  Bank  of  Green  Bay  v.  245;  LL.  18(i7,  chap.  289. 

(ioff,  31  Wis.  77.  "  Art.  VIU.  sec.  3. 

■•  Under    Joint-Stock     Companies  "  Art.  IV^.  sec.  33. 

Act,  cliap.  152,  Ont.  Rev.  St.,  requir-  *  Art.  XII.  sec.  6. 

ing  at  least  five  members,  an  attempt  ^  Art.  XV.  sec.  11. 

to  organize  witli  only  five  members,  ^'^  Art.  X.  sec.  1. 

one  of  whom  is  a  minor,  is  abortive.  "  Art.  A'lII.  see.  3. 

H.iiiiilton  &  Milton   Koad  Co.  r.  East  i-  50  Barb.  157. 
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difference  between  the  members  of  any  ordinary  partnership', 
and  the  contract  entered  into  betAveen  the  shareholders  of  an 
unincorporated  company  with  transferable  shares,''  and  con- 
cludes that  such  associations  are  not  mere  partnerships,  but 
are  more  like  corporations,  and  possess  all  the  attributes  of 
corporations,  except  that  of  a  common  seal,  to  distinguish 
them  from  mere  partnerships. 

In  Saudf ord  v.  The  Board  of  Sujjervisors  of  New  York  ^  the 
Supreme  Court,  considering  directly  the  question  whether 
these  associations  are  corporations  within  the  meaning  of  the 
laAys  relating  to  taxation,  quotes  with  approval  from  the  opin- 
ion in  The  People  v.  The  Assessors  of  Watertown  ^  "  it  may 
be  true,  as  argued,  that  the  legislature  intended  to  make  a 
legal  being  and  give  it  all  the  essential  attributes  of  a  corpo- 
ration, and  yet  that  it  should  not  be  a  corporation.  That  the 
legislature  could  not  do.  .  .  .  Human  powers  are  not  equal  to 
the  task  of  changing  a  thing  by  merely  changing  its  name." 

In  Fargo  v.  The  Louisville,  New  Albany  &  Chicago  Rail- 
way Company^  the  plaintiff  as  president  of  the  American 
Express  Company,  a  joint-stock  company  organized  under 
the  laAvs  of  New  York,  brought  suit  in  the  Circuit  Court  of 
the  United  States  against  the  defendant,  an  Indiana  corpora- 
tion. Gresham,  J.,  in  overruling  a  motion  to  dismiss  for  want 
of  jurisdiction,  held  that  the  company  was  not  distinguisha- 
ble from  a  corporation,  except  by  the  want  of  a  eonnnon  seal, 
and  cites  in  support  the  constitutional  provision  of  New 
York.4 

In  Westcott  v.  Fargo  ^  a  member  of  a  joint-stock  company 
maintained  an  action  against  the  company  through  its  presi- 
dent, who  was  held  to  be  a  corporation  sole  for  the  purposes 
of  suing  and  being  sued. 

In  addition  to  the  legislation  already  considered  in  New 
York,  an  Act  was  passed  June  21,  1875,  entitled  an  "Act 
to  provide  for  the  organization  of  certain  business  corpora- 
tions," under  which  five  or  more  persons  may  apply  for  a 
certificate  of  incorporation,  and  on  complying  with  the  pro- 
visions of  the  statute  may  have  a  certifi(;ate  Avith  powers 
of  corporations.  These  organizations  ai-e  divided  into  two 
classes,  the    one  with  "'limited"  and    the  other  with  "full 

1  15  How.  Pr.  172.  *  Art.  VIII.  sec.  3. 

2  1  Hill.  620.  5  61  N.  Y.  542. 


8  10  Biss.  273. 
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liability."  Mt'inln-is  of  the  lirst  class  are  liable  to  creditors 
until  the  full  capital  (jf  the  C()nn)aiiy  has  been  paid  in,  but 
no  execution  can  issue  against  them  until  a  jud^^niient  unsat- 
isfied is  returned  against  the  company.  In  the  second  class 
the  members  are  liable  for  all  the  debts  of  the  company  as 
in  a  partnership,  but  not  until  execution  against  the  company 
is  obtained  as  in  the  first  class.  And  in  both  classes  there 
may  be  contribution  among  the  shareholders.  The  "full 
liability  "  companies  resemble  the  companies  authorized  by 
the  law  of  1849  and  its  amendments,  thougli  noininallv  cor- 
porations. 

In  Pennsylvania  limited  associations  are  authorized  under 
Act  of  June  2,  1874,  and  it  is  held  that  a  member  is 
not  liable  to  a  creditor  of  the  company  after  a  return  of 
7iulla  bona  on  an  execution  against  the  company,  witliout 
service  of  notice  and  an  opportunity  to  be  heard  in  defence.^ 
Subscriptions  under  this  act  are  payable  in  cash,  or  property 
at  a  valuation  to  be  approved  by  all  the  members.  Under 
this  provision  a  lump  valuation  is  not  sufficient.^  Members 
are  individually  liable  unless  the  word  "■  limited  "  is  used  as 
the  last  word  of  the  name  of  any  association  organized  under 
the  act. 

In  Connecticut^  voluntary  associations  may  be  sued  by 
their  association  name,  and  also  in  Iowa,*  Nebraska,-^  and 
New  Mexico.*' 

The  extra-territorial  effect  of  statutes  limiting  the  liabil- 
ity of  members  of  voluntary  associations  was  considered  in 
Taft  V.  Wai'd'  and  Gott  v.  Dinsmore,^  with  the  conclusion  that 
the  provision  that  suits  in  the  first  instance  should  be  prose- 
cuted by  and  against  the  company  in  the  name  of  the  presi- 
dent or  treasurer  was  local  in  its  operation,  and  that  in  other 
jurisdictions  a  suit  might  be  brought  directly  against  the 
members.  It  is  to  be  noted  that  in  Taft  v.  Ward  the  court 
consider  that  such  associations  under  the  New  York  Consti- 
tution and  statutes  are  not  corporations,  and  Gott  v.  Dins- 

1  Laudor  v.  Tillia,    117    riiin.  St.  •'Iowa  Code,  sec.  2553 ;  Markham 

304.  r.  Riiekinghani,  21  Iowa,  494. 

-  Malonc}-  r.  Bruce,  04    IVnn.  St.  *  Gen.  St.  chap.  57.  sec.  24 ;  Bur- 

249.  lington  &  Mo.  River  K.  K.  r.  Dick,  7 

3  Conn.   Gen.    St.   Tit.   I.  sec.  65.  Neb.  242. 

See  Davison  v.  Ilolden.  10  Atl.  Kep.  '•  Code,  sec.  1886. 

515;    Fox    1-.    Narramore,    3li    Conn.  "  10(i  Mass.  518,  111  id.  518. 

376.  8  111  Mass.  45. 
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more  follows  this  theory,  the  court  in  both  cases  referring 
to  the  provision  of  the  New  York  statute  of  1854  that  '"this 
act  shall  in  no  way  be  construed  to  give  said  associations 
any  rights  and  privileges  as  corporations." 

In  Gleason  v.  McKay  ^  the  constitutionality  of  an  act  of 
the  legislature  of  Massachusetts  taxing  the  franchise  of  joint- 
stock  associations  having  transferable  shares  was  considered, 
with  the  conclusion  that  such  associations  had  no  taxable 
franchise,  but  were  simply  common  law  partnerships,  and 
that  the  act  in  question,  so  far  as  it  laid  a  tax  on  the 
franchise  of  such  companies,  was  unconstitutional.  So  in 
Hoadley  v.  County  Commissioners,^  it  was  held  that  shares 
in  such  associations  were  not  taxable  to  the  holder  as  cor- 
porate shares,  but  that  the  property  of  the  partnership,  which 
the  shares  represented  parts  or  interests  in,  should  be  taxed 
at  the  domicile  of  the  partnership.^ 

In  Van  Aernam  v,  Bleistein,*  a  joint  stock  company  under 
the  New  York  Statutes  was  held  to  be  "a  partnership  with 
some  of  the  powers  of  a  corporation."  ^  In  Liverpool  Insur- 
ance Company  v.  Massachusetts,^  which  was  a  bill  to  collect 
a  tax  of  an  English  joint-stock  company  doing  business  in 
Massachusetts,  it  was  held,  affirming  the  decision  of  the  State 
Court  in  Oliver  v.  Liverpool  &  London  Life  and  Fire  Insur- 
ance Co."  that  these  associations  are  corporations,  and  Miller, 
J.,  in  pronouncing  the  opinion  of  the  Court,  says  "it  possesses 
many  if  not  all,  the  attributes  generally  found  in  corpora- 


'  1.34  Mass.  419.  says  '  that  joint-stock  associations  are 

'^  105  Mass.  519.  not  pure  jjartiierships,  for  tiieir  mem- 

3  Kicker  r.  American  Loan  &  Trust  bers  are  recognized  as  an  aggregate 

Co.,  140  Mass.  346 ;  see,  also,  Gleason  body  ;  nor  are  they  pure  corporations, 

V.  McKay,  134  Mass.  419;  Whitman  for  their  members   are   more  or  less 

V.  Porter,  107  Mass.  522.    For  form  of  liable    to  contribute  to  the  debts  of 

articles  of    association,  see    Hoadley  the  collective  whole.      They  are  as- 

i\  County  Commissioners,  105  Mass.  sociations    of    persons    intermediate 

520.  between   corporations    known  to   the 

*  102  N.  Y.  355 ;  s.  c.  Van  Aernam  common    law  and    ordinary  partner- 

V.  McCune,  32  Hun,  310.  ships  and   partake  of    the  nature  of 

^  See    Bray  r.   Farwell,  HI  N.   Y.  both.'    And  we  are  all  of  opinion  that 

600.  when,    by    legislative    autiiority    or 

^  10  Wall.  566,  19  L.  ed.  1029.  sanction,    an    association    is    formed 

"  In  Oliver  r.  Liverpool  &  London  capable    of   acting  independently    of 

Life  and  Fire  Ins.  Co.,  100  Mass.  531,  the  rules  and  principles  that  govern 

the  court  said,  "  To  describe  such  a  a    simple    partnership,    it    is    so    far 

creature  of  law  as  this,  we  think  the  clothed  with  corporate  powers  that  it 

language    of   a   recent    English    text  may  be  treated,  for  the  purposes  of 

writer  is  suhstantially  accurate  wliich  taxntion,  as  an  artificial  body." 
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tious  for  pecuniary  prolit  wliicli  art;  deemed  essential  to  their 
corporate  character.  1.  It  lias  a  distinctive  and  artificial 
name  hy  which  it  can  make  contracts.  2.  It  has  a  statutory 
provision  by  which  it  can  sue  and  be  sued  in  the  name  of  one 
of  its  ofK(;ers  as  the  representative  of  the  whole  body,  which 
is  bound  by  the  judgment  rendered  in  the  suit.  3.  It  has  a 
provision  for  perpetual  secession  by  the  transfer  and  tran.s- 
mission  of  the  shares  of  its  capital  stock,  whereby  new  mem- 
bers are  introduced  in  i)lace  of  those  who  die  or  sell  out. 
4.  Its  existence  as  an  entity  apart  from  the  shareholders  is 
recognized  by  an  act  of  Parliament  which  enables  it  to  sue 
its  shareholders  and  be  sued  by  them." 

From  this  opinion  Bradley,  J.,  dissented,  differing  from  the 
majority  of  the  court  '*on  the  question  whether  the  company 
is  a  corporation,  I  think  it  is  one  of  those  special  partnerships 
which  are  called  joint-stock  companies,  well  known  in  Eng- 
land for  nearly  a  century,  and  cannot  maintain  an  action  or 
be  sued  as  a  corporation  in  this  country  without  legislative 
aid.'"  1 

Result  of  Cases.  —  It  is  the  obvious  conclusion  from 
the  foregoing  cases  that  joint-stock  companies  organized 
under  statutory  provisions  are  more  than  mere  partnerships, 
and  are  considered  by  the  courts  rather  as  9?m.s/-corporations. 
The  view  taken  of  such  associations  by  the  Supreme  Court 
of  the  United  States  and  the  highest  courts  of  New  York, 
Pennsylvania,  and  Massachusetts  show  a  tendency  to  regard 
them  as  corporations  rather  than  as  partnerships.  The  want 
of  a  common  seal,  alluded  to  in  some  of  the  cases  as  the 
feature  which  distinguishes  them  from  corporations,  loses  its 
force  in  the  consideration  that  a  common  seal  may  be  used 
by  a  partnership  or  association  at  will.  There  is  no  sanctity 
about  a  seal.  It  was  the  usurpation  of  the  essential  attri- 
butes of  a  corporation,  i.e.,  perpetuity,  issuing  transferable 
shares,  and  presuming  to  have  a  franchise,  at  which  the  early 


1  Atty.-Gen.  Allen,  nrtjuendo,  said,  ities  and  privilejrcs  of  a  corporation 
"It  is  true  tliat  the  vnrioiis  acts  of  are  bestowed  ujwn  tl.em  would  make 
Parliament  conferriii;^'  corporate  priv-  it  that  they  are  not  in  fact  a  corpora- 
ileges  upon  the  phiintilTs  in  error  tion,  tlien  it  would  liave  to  be  ad- 
declare  that  it  is  not  tlie  intention  niitted  that  they  are  not  a  corporation, 
thereby  to  constitute  them  a  corpora-  But  in  ascertaininj;  tlie  leixal  cliar- 
tion;  and  if  merely  saying  that  they  acter  of  the  company,  we  are  not  to 
are  not  to  be  a  corporation,  at  tlie  look  at  wliat  they  are  called,  but  at 
same  time  when  ail  thi-  essential  qual-  wliat  tlu-y  arr  " 
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English  acts  and  decisions  were  levelled.  With  all  these 
attributes  granted  by  legislations  encouraging  and  promoting 
their  o-rowth  and  multiplication,  joint-stock  companies,  at 
least  those  organized  under  such  statutes  as  those  of  New 
York,  seem  to  lack  little  of  the  characteristics  of  pure  cor- 
porations. It  is  to  be  observed  that  the  tax  decisions  in 
Massachusetts^  to  the  effect  that  joint-stock  companies  were 
partnerships  applied  to  companies  formed  independent  of 
statutes,  while  the  case  of  Oliver  v.  Liverpool  and  London 
Life  and  Fire  Insurance  Co. ,2  involved  an  association  under 
the  English  Companies  Act,  which  expressly  denies  to  such 
companies  the  qualities  of  corporations.  The  inference  is 
fairly  deducible  from  these  cases  that  the  distinction  be- 
tween statutory  joint-stock  companies  and  voluntary  asso- 
ciations with  transferable  shares  leaves  the  former  class  to 
be  next  of  kin  to  corporations,  while  the  latter  retains  its 
relationship  to  partnerships  ;  and  if  English  companies  are  to 
be  regarded  as  corporations  in  the  American  courts,  it  would 
seem  that  New  York  companies  now  treated  as  corporations 
by  the  courts  of  that  state,  must  be  so  considered  by  the 
courts  of  other  states."^ 

It  is  held  that  a  masonic  lodge  is  such  an  association  as  is 
described  in  Chap.  258,  N.  Y.  Laws  of  1849,  as  amended  by 
Chap.  445,  Laws  of  1851,  and  an  action  may  be  brought 
against  it  in  the  name  of  its  treasurer.* 

The  rights  of  members  mtet'  se,  the  authority  of  trustees  or 

1  Hoadley  v.  County  Commission-  from  the  fact  of  association.     Rich- 
ers,  105  Mass.  519;    Gleason  v.  Mc-  mond  v.  Judy,  6  Mo.  App.  465. 
Kay,  134  Mass.  419.  Deacons  of  an  unincorporated  re- 

2  100  Mass.  531 ;  s.  c.  eo  nomine,  ligious  society  are  not  liable  per- 
Liverpool  Insurance  Co.  v.  Massa-  sonally  on  a  contract  by  agents  of 
chusetts,  10  Wall.  500,  19  L.  ed.  1029.  the  society,  though  they  are  ex  ojficiis 

8  See    Story    Conflict    of     Laws,  agents  for  the  general  control  of  the 

§  565 ;    2    Kent    Com.    284 ;    Dutch  property  of  the  society.      Devoss  v. 

West  India  Co.  i:  Moses,  1  Str.  611.  Gray,  22  Ohio  St.  159. 

*  Cohn  V.  Borst,  43  Hun,  502.    See  Associates    for     the     purpose    of 

Ash  V.  Guie,  97  Penn.  St.  493 ;  Fer-  obtaining   a   charter  for  a  bank  are 

ris  V.  Thaw,  5  Mo.  App.  279.  jointly  liable  for  services  of  an  agent 

In  Ferris  I'.  Thaw,  5  Mo.  A  pp.  279,  in   attempting  to    procure    a  charter 

members  of  a  Masonic  Lodge  author-  from  the  legislature.     Sproat  r.  I'or- 

ized  an  officer  of  the  lodge  to  execute  ter,  9  Mass.  300.     Those  not  present 

a  note  in  the  name  of  the  lodge,  and  at  the  meeting  at  which  he  was  ap- 

were  held  individually  liable  on  the  pointed  are  bound  as   well  as  those 

note.  who  were  present.     Sproat  v.  Torter, 

They  are  liable  only  by  reason  of  S7ipra.     See  Delauney  v.   Strickhind, 

agency,   and    this    agency   must    be  2  Stark.  416.     One  cannot  sue.^    See 

made   out;    it   will   not   be   inferred  Holmes  v.    Higgins,   1    R.   &    ' ".   74; 
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managers  to  bind  the  company  and  the  rights  of  raemlxjrs 
upon  dissolution  or  winding  up,  will  depend  largely  on  the 
stipulations  of  the  articles  of  association.^  A  manager  may 
bind  by  negotiable  paper  in  the  cf)urse  of  business;*  and  the 
analogies  of  corporation  law  rather  than  partnership  law  are 
to  be  followed  in  controversies  between  shareholders  and 
associations  organized  under  provisions  of  statutes."* 


Moneypenny  v.  Hartland,  2  C.  &  P. 
378. 

Members  of  a  literary  association 
are  liable  for  goods  ordered  witii  their 
approbation,  but  not  to  bookseller  on 
annual  subscription  to  support  the 
association.  Ridgely  v.  Dobson,  3 
Watts  &  S.  118. 

Members  of  a  committee  to  pro- 
vide free  dinner  for  a  political  party 
are  liable  for  the  bill.  Eichbaum  v. 
Irons,  6  Watts  &  S.  G7. 

Joint-stock  companies  not  incor- 
porated are  liable  for  debts  con- 
tracted by  managers  ;  Witmer  v. 
Schlatter,  2  Kawle,  3.59 ;  and  a  pro- 
vision in  a  subsequent  charter  ena- 
bling creditors  to  sue  the  corporation 
does  not  limit  them  to  the  corporate 
funds,  since  such  a  limitation  would 


be  in  conflict  witli  the  Federal  Con- 
stitution prohibiting  the  impairing  of 
contracts.  Witmer  r.  Schlatter,  .s«;)ra. 
See  Downey  >•.  Farmers'  &  Mechanics' 
Bank,  13  S.  &  R.  288. 

1  Coleman  v.  Bellhouse,  9  Ont.  C, 
P.  31. 

2  Cutler  V.  Thomas,  25  Vt.  73  j 
Tyrrell  '•.  Wasliburn,  G  Allen,  466; 
Farnum  r.  Patch,  GO  N.  II.  294.  See 
also  for  cases  of  internal  regulations 
and  liability  of  members,  Hess  v. 
Werts,  4  S.  &  R.  35G;  Hedge's  Ap- 
peal, 63  Penn.  St.  273;  Walker  v. 
Wait,  50  Vt.  668 ;  Moss'  Appeal,  43 
Penn.  St.  23;  Nisbet  v.  Nash,  52  Cal. 
540;  Bissell  v.  Foss,  114  U.  S.  252, 
20  L.  ed.  126. 

^  Waterbury  r.  The  Merchants 
T'nion  Express  Co.,  50  Barb.  157. 
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[The  references  are  to  tlie  star  paging.] 
ABANDONMENT 

of  riplit,  an  answer  to  an  action  to  enforce  it,  470. 
of  insurance,  notice  of  by  one  partner  }j;notl,  lo9. 

ABATEMENT, 

plea  in,  abolislied,  204. 

ACCEPTANCE, 

of  bills.     See  Bills  ok  Exch.vngk. 

in  blank,  power  of  partner  to  make,  130. 

ACCORD  AND  SATISFACTION, 

when  a  defence  to  an  action  for  an  account,  515. 

ACCOUNT, 

persons  entitled  to  an,  492. 

co-owners,  56-02. 

partners,  492. 

persons  interested  in  the  estate  of  a  deceased  partner,  49.3. 

trustee  of  bankrupt  partner,  493,  648. 

sub-partners,  493. 

servants  sharing  profits,  12, 13,  35,  note  (s),  493. 

transferee  of  share  of  partner,  304. 
old  action  of,  500,  note  (A). 

between  co-owners,  59,  560,  note  (fc). 
between  merchants,  259. 
action,  before  the  Judicature  Acts,  by  one  partner  against  another. 

for  not  rendering  an,  ^03. 

for  balance  of  an,  504. 

for  matters  involving  the  taking  of  an,  507. 

for  matters  not  involving  any,  564. 

ACCOUNT,  ACTION  FOR.     See  Action. 
who  may  bring,  492  et  .seq. 

partners,  492. 

persons  entitled  to  share  of  partner,  493. 

assignees,  493  n. 

servants,  493. 

sub-partners  when,  493. 

creditors  of  deceased  partner,  494. 
against  whom,  493,  496. 
costs  of,  517. 

not  dismissed  because  plaintiff  entitled  to  damages,  458. 
where  no  dissolution  is  sought,  494  ft  seq. 

where  a  limited  as  di.-itinguished  from  a  general  account  is  desired,  494. 
in  respect  of  illegal  transactions,  103. 
in  case  of  mines,  498. 
where  partner  refuses  to,  497. 

where  partner  attempts  to  compel  a  dissolution,  497. 
where  business  lias  failed,  498. 
discovery  in,  501. 
in  cases  of  exclusion,  490. 
of  benefits  obtained  by  one  partner  at  the  expen.-r  of  tlic  firm,  30.i  et  seq. 

490. 
partners  in  illegal  enterprise  entitled  to.  if  comiileted.  402  ii. 
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ACCOUNT,  ACTION  YOU  — continued. 

of  profits  derived  from  use  of  partnership  property,  309. 

of  profits  derived  by  one  partner  by  reason  of  his  connection  with  the 

firm,  305. 
of  profits  made  by  the  use  of  the  capital  of  a  partner  since  a  dissolution, 

521  et  sfq.     See  Profits,  Account  of. 
where  profit  not  yet  realised,  496. 
of  several  partnerships,  501. 
defences  to  action  for,  506.     See  Defence. 

denial  of  partnersliip,  507. 

illegality  of  ])artnership,  105. 

Statute  of  Limitations,  257  et  seq.,  508  et  seq. 

account  stated,  512. 

award,  514. 

payment,  515. 

release,  516. 
parties  to  action  for 

between  partners  generally,  459  et  seq. 

by  sub-partner,  460. 

against  executors  of  deceased  partner,  461. 

surviving  partners  not  necessary  i)artics  to  action  by  legatees,  611. 

some  on  belialf,  &C.,  when  sulficient,  461. 

motion  for,  before  liearing,  501. 
period  over  which  an  account  is  to  extend,  519. 

time  from  which  the  account  is  to  be  taken,  519. 

time  up  to  which  the  account  is  to  be  taken,  520. 
of  dealings  prior  to  commencement  of  partnership,  520. 
of  subsequent  profits  when  a  dead  or  retired  partner's  capital  has  been 

left  in  the  concern,  521-536.     See  Profits. 
judgment  for  a  partnership,  516. 

before  trial,  501. 

forms  of,  516,  517,  note  (n). 

just  allowances  in,  519. 

evidence  on  taking,  536. 
judgment  for,  on  the  administration  of  the  estate  of  a  deceased  partner, 

600. 
See  Accounts.  ' 

ACCOUNT  STATED, 

when  binding  on  incoming  partner,  209. 

a  defence  to  an  action  for  an  account,  512. 

b}'  a  majority  binding  minority,  512,  note  (d). 

impeachment  of,  for  fraud,  «&,c.,  513. 

re-opening,  420,  421. 

surcliarging  and  falsifying,  513. 

between  the  executors  of  a  deceased  partner  and  his  surviving  partners, 

effect  of,  613. 
action  for  balance  of,  not  restrained  because  there  are  others  unsettled,  543, 

ACCOUNTS, 

of  partnership  generally,  396. 

authority  of  partner  to  deliver,  128. 

authority  of  partner  to  settle,  128,  136. 

imputation  of  payments  in  cases  of,  228. 

not  to  be  taken  backwards,  230. 

right  to  keep  accounts  of  successive  firms  separate,  233. 

transfer  of  debt  from  one  to  another,  234. 

effect  on  incoming  partner,  230. 

between  merchant  and  merchant,  time  within  wliicli  actions  concerning 

must  be  brought,  257-263,  508  et  seq. 
false  rendered  by  one  partner,  liability  of  firm  for,  165. 
approved  of  by  majority,  when  binding  on  minority,  512,  note  ((/). 
conclusive  for  one  i)urpose  but  not  for  another,  421. 
effect  of  keeping  erroneous  on  right  to  dissolve,  581. 
effect  of  confusion  of,  on  right  to  interest,  392. 
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ACCOUNTS  —  ronti  lined. 

penalties  for  falsifyiiif?,  ilestroviiifj:,  &c.,  404. 
rendered  by  partner  binds  the  firm,  128  n. 
agreements  as  to  keeping,  420. 

effect  of  non-observance  of  agreement  to  take  periodical,  421,  422,  430. 
reopening  settled,  420,  421. 
effect  of  acciuiescence  in,  407. 

misrepresentations  as  to  state  of,  a  ground  for  rescinding  contracts,  480 
surcharging  and  falsifying,  5l;3. 

evidence  on  wliich  partnership  accounts  are  taken,  530  et  seq. 
special  directions  as  to  taking  of,  537. 
injunction  to  restrain  publication  of,  542,  note  (e). 
ultimate  adjustment  of,  401. 

where  equality  of  loss  and  inequality  of  capital,  403. 
settled  by  one  e.xecutor,  488,  note  (;«)• 
mode  of  keei)ing  partnership  accounts,  300  et  sk/. 
duty  to  keej)  and  the  right  to  inspect  partnership  accounts,  404  et  seq. 
of  joint  and  sei)arate  estates  to  be  kept  distinct  in  bankruptcy,  003. 
how  taken  in  bankruptcy,  695-007. 
See  AccoL'NT,  Action  for. 

ACCOUNTANT 

inspection  of  documents  by,  504. 

employment  of,  by  court,  538. 

modes  of  taking  accounts  by,  different  from  legal  mode,  396,  695-697. 

ACKNOWLEDGMENT, 

effect  of,  as  regards  the  Statute  of  Limitations,  200,  511. 
when  made  by  one  partner,  203. 

See  ll.\TiFic.\Tiox,  143  ;    Laches,  400. 

ACQUIESCENCE 

of  plaintiff  in  what  is  complained  of,  when  a  bar  to  relief,  318,  407. 

ACT  OF  PARLIAMENT, 

persons  procuring,  not  partners,  22,  852  n. 
See  Statute. 

ACTIONS 
1.   Generally 

general  remarks  on,  264,  265,  456. 

general  principle  as  to  parties,  205. 

effect  of  non-recognition  of  firm  on,  115,  110. 

effect  of  .Judicature  acts,  204. 

no  distinction  between  legal  and  equitable  rules,  264. 

no  action  defeated  by  nonjoinder  or  misjoinder,  204. 

pleas  in  abatement  abolished,  204. 

as  to  persons   jointly  or  jointly  and  severally  entitled  or  liable 

20.').  282. 
joint  and  several  claims  may  be  joined,  205. 
parties  required  by  defendant  may  be  joined,  205. 
some  or  one  may  sue  on  behalf  of  all,  205. 

partners  may  sue  or  be  sued  in  name  of  firm,  115,265, 274,456,458. 
discovery  of  partners,  205. 
as  to  use  of  where  partners  have  changed,  266. 
as  to  service  of  writ  wiiere  name  of  firm  is  used,  272. 
as  to  making  defendants  persons  who  ought  to  be  co-plaintiffs, 

207. 
by  firm  against  a  partner,  450. 
by  partner  against  his  firm,  207. 

firms  with  common  partner  may  sue  each  other,  207.  _ 
as  to  defences  founded  on  conduct  of  one  partner,  207-270. 

of  deceased  partner,  208. 
when  may  be  in  firm  name,  204,  note,  458,  note, 
for  account.     See  Account. 

an  injunction.     See  Injunction. 
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ACTIONS  —  continued. 

1.  Generally. 

areceivei.     See  liKCEivKR. 

rescission  of  contract.     See  Rescissiov  of  Contract. 

specific  performance.     See  Specific  Perforjiance. 
defences  to.     See  Account,  Action  for  ;    Defence. 

laches,  460  ef  seq.     See  Laches. 

illegality,  102  et  seq.     See  Illegality. 
against  bankrupt  not  allowed,  718. 
in  respect  of  legal  rights,  27o  et  seq. 

equitable  rights,  283  et  seq. 
in  case  of  fraud,  parties  to,  284. 
where  one  partner  exceeds  his  authority,  282. 
e.x  delicto,  278,  283. 

by  trustee  of  bankrupt  partners  and  the  solvent  partners,  070. 
by  several  trustees  in  bankrujitcy,  (j4(),  647. 
may  be  brought  by  unknown  principals,  275. 
on  contracts  with  A.  &  Co.,  274. 
formerly  election  between,  and  proof  in  bankruptcy,  718,  note  (ci)« 

2.  by  partners  against  non-partners,  273  et  seq. 

illegality  of  partnersliip  a  defence  to,  103. 
implied  jjowers  of  partners  as  to,  271. 
on  contracts  under  seal,  273. 
on  bills  and  notes,  274. 
in  name  of  firm,  274. 
accepted  for  honour,  274. 
on  ordinary  contracts,  275. 
for  torts,  278-280. 
for  Hbel,  278. 
ejectment,  279. 

by  incoming  partner,  284  ef  seq. 
by  retired  and  continuing  partners,  28(5,  287. 
by  surviving  partners,  2<J7-2(iO,  288. 
by  trustees  of  bankrupt  partners,  288,  2811,  070. 
by  solvent  partner,  289,  070. 
by  dormant  partners,  270. 
by  nominal  partners,  270. 
when  to  be  brougiit  by  one  partner  only,  277. 
may  l)e  brought  in  name  of  those  not  named,  275. 
nonjoinder  not  pleadable  in  abatement,  2(54. 
when  one  partner  colludes  with  defendant,  270. 
where  contract  not  made  with  firm,  277. 
by  one  firm  against  another  where  one  partner  is  common  to  both„ 

267,  509. 
when  a  defence  against  one  partner  is  a  defence  against  all,  110,  117, 

267,  268. 

3.  by  non-partners  against  j)artners,  280  et  seq. 

when  one  only  may  be  sued,  281. 
illegality  of  partnership  no  defence  to,  10.3. 
on  contracts,  280. 

not  binding  firm,  282. 
for  torts,  283. 
against  incoming  partners,  285,  286. 

retiring  and  continuing  partners,  280. 
survivmg  partners,  288. 

where  tlie  executors  of  the   deceased   are  also  being  sued, 
598  et  seq. 
effect  of  change  in  firm,  284,  285. 
against  solvent  and  >)ankrupt  partners,  289. 
infant  partners,  280,  281. 
dormant  partners,  281. 

for  administration  of  estate  of  deceased  partner  by  creditors  of  the 
firm,  598. 
by  separate  creditors  of  deceased  partner,  014  et  seq. 
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ACTIONS  —  ruHtinued. 

3.  by  non-partners  a^^aiiist  partners. 

for  administration  by  le^'atecs,  014  et  *></. 

next  of  kin,  014  ei  seq. 

4.  between  partners 

when  court  will  not  interfere,  404  et  set/. 

for  an  account,  4!»1,  4!t2  et  seq.     See  Ac( oi  nt. 

for  (liscoviry,  oOl  et  seq.     See  DiscovKitv. 

for  dissolution,  401,  491,  570.     See*l)iss()i.i  tion. 

sliould  be  in  tlie  Chancery  Division,  4'Jl. 

parties  to,  45!),  401  et  seq. 

next  friend  of  lunatic  may  bring,  579. 

statement  of  claim  in,  401. 

judf^ment  for,  given  before  the  hearing,  491. 

may  be  brought,  although  the  partnersliip  could  ])e  wound  up 
under  the  Companies  act,  491. 
for  injunction,  5-'j8.     See  Injunction. 
for  a  receiver,  545.     See  Kkceiver. 
for  specific  jjerformance.     See  Shkcific  PEKFORii.\NCB. 
for  fraud  and  misrepresentation,  479  et  seq.,  481. 
for  rescission  of  contract,  4^2. 
for  recovery  of  real  property.  500. 
goods,  500. 
damages,  501. 
general  rule  that  one  partner  could  not  sue  another  at  law,  507. 
when  an  action  at  law  would  lie,  502. 

on  agreements  for  partnership,  559. 

account,  500  and  note  (fc). 

for  money  paid  by  mistake  in  accounts,  566. 

on  agreement  to  indemnify,  500. 

ejectment,  279,  502. 

trespass,  5()2. 

trover,  502. 

covenant,  503. 

assumpsit  or  debt. 

for  breach  of  express  agreement,  280,  559,  563. 
for  not  furnisiiing  capital,  &c.,  503. 
for  not  contributing  to  expenses,  564. 
for  not  indemnifying  co-partner,  566. 

for  not  accounting  to  co-partner  for  money  received  to  his 
use,  500. 

on  an  award,  504. 

for  balance  of  account,  564. 

on  bills  and  notes,  565.     See  Bills. 

for  penalty  on  breach  of  agreement,  563. 

for  rent,  505. 

for  contribution,  500.     See  Contribution. 

for  amount  of  valuation,  504. 

for  money  had  and  received  for  the  use  of  the  firm,  567. 

for  the  recovery  of  deposit  agreed  to  be  paid,  559. 
back  of  deposit,  559. 

for  share  of  the  produce  of  sale,  508. 

for  share  of  surplus  on  dissolution,  509. 

for  matters  unconnected  with  partnership  business,  504. 
between  two  firms  with  a  common  partner,  207,  509. 
between  a  partner  and  his  own  firm,  115,  207,  471  et  seq. 
between  persons  who  have  agreed  to  become  partners,  559. 
by  and  against  trustee  of  bankrupt  partner,  288,  289. 
for  administration  of  estate  of  deceased  partner.     See  Admimstka- 

TION. 

by  surviving  partners,  591. 
6.  miscellaneous 

against  sheriff  for  share  of  produce  of  sale  of  partnersliip  firm.  508. 
for  misrepresentation  and  fraud,  479  et  seq. 
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ACTORS, 

illegal  partnerships  between,  101. 

ACTS  OF  BANKKUFTCY, 
what  aro,  025,  026. 
relation  back  to,  050,  663. 
not  valid  as   bond  Jide  dealings,  &c.,  with  bankrupt,  665.      See  Bank- 

KUPTCV. 

ADEMPTION  • 

of  legacies  of  shares,  020. 

AD.IUDICATION,  037  et  set].     See  Bankruptcy. 
concurrent,  038. 
joint  after  separate,  030. 

ADMINISTRATION  ^, 

of  estate  of  deceased  partner.     See  Deceased  Partner  ;  Death.  Ml 

partner  cannot  prove  in  competition  with  the  creditors  of  the  firm,  ") 

599. 
action  for,  by  surviving  partners,  591. 

creditors  of  the  firm,  598. 

separate  creditors,  legatees,  or  next  of  kin  of  deceased, 
010. 
effect  of,  on  rights  of  creditors,  594  et  seq. 
under  order  of  the  Court,  594. 
of  estates  of  bankrupt  partners.     See  Bankruptcy. 

ADMINISTRATOR.     See  Executor. 

ADMISSIONS 

may  be  shown  to  have  been  mistaken,  88. 

of  person  that  he  is  a  partner,  not  conclusive,  87,  88. 

of  one  partner;  when  evidence  against  co-partner,  128. 

when  binding  on  firm,  128. 
of  one  co-owner,  effect  of,  128,  note  (/). 
effect  of,  as  regards  payment  into  Court  being  directed,  505. 
by  one  partner,  effect  on  Statute  of  Limitations,  261. 
must  be  within  scope  of  business,  128  n. 
in  pleadings  can  be  used  against  firm,  128  n. 
an  account  rendered  is  an  admission,  128  n. 
against  partner  making  them,  and  that  there  is  a  partnership,  128  n. 

ADOPTION 

by  firm  of  losses  not  chargeable  to  it,  388. 
See,  also,  Ratification. 

ADVANCES 

to  a  firm  by  trustees  after  the  partners  are  changed,  113. 

how  distinguished  from  capital,  .320. 

securities  for,  effect  of  change  in  firm  on,  119. 

by  partner,  381. 

right  to  reimbursement,  381  et  seq. 

interest  on,  .390. 

effect  of  declining  to  make  further,  550,  note  (a). 
See,  also,  Loans. 
ADVENTURE.     See  Partnership. 

ADVERTISEMENTS 

evidence  of  partnership,  89. 

of  dissolution  of  partnership,  222. 

effect  of,  222,  223. 

partner  ordered  to  sign,  214. 

when  to  be  stamped,  223. 
false  representations  by,  action  for,  481. 

interfering  with  receiver  by,  contempt  of  Court,  554,  note  (c). 
See,  also,  Notice. 
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AFFIDAVITS 

of  one  partner  cannot  be  sworn  Ijcfore  his  co-partncT,  117,  note  (//),  624. 

AFTEll-ACQUIKED  rROrEIlTV 

covenant  to  assign,  proof  in  respect  of,  in  bankruptcy,  708,  note  («). 
vests  in  trustee  in  bankruptcy,  (i4C. 

AGENCY, 

general  doctrines  of 

as  regards  partnorsliips,  124  et  se>j. 

effect  of  change  of  firm,  11:5. 
when  a  partner's  agency  connnences,  201. 
when  it  ends,  210. 
as  regards  dormant  {jartners,  125. 
termination  of,  by  notice;  210. 
continuing  for  purjjoses  of  winding  up,  217. 
liability  of  persons  sharing  profits,  depends  on,  31. 

See,  also.  Agent  ;  Autiiouity  ;  Implied  Powers  ;  Liaiulity. 

AGENT, 

each  partner  agent  for  firm,  124. 

power  of  partner  to  appoint,  129,  147,  129  n. 

revocation  of  authority  of,  effect  of,  371. 

ratification  of  acts  of  by  principal,  148,  note  (a),  371. 

payment  by  to  principal  when  a  protected  transaction,  665,  note  (r). 

contracts  of,  under  si-al,  177. 

parol,  177. 
duty  of,  to  account  for  profits,  305  et  seq.,  307,  note  (r). 
exceeding  his  authoritj',  liability  of,  192,  370. 
acting  without  authority',  371,  372. 
of  firm,  to  whom  to  account,  288,  note  (ij). 

right  of  to  indemnity  from  his  principal,  3(59.     See  Indemnity. 
liability  of,  for  acts  done  for  non-existent  principal,  163,  168. 
liability  of  principal  for  torts  and  frauds  of,  149. 
for  foreign  princijials  usually  contracts  as  principal,  288,  note  (y). 
sharing  profits,  not  necessarily  a  partner,  35. 

See,  also.  Agency  ;  Autiiokity  ;  Implied  Poweus  ;  Liahility. 

AGREEMENT 

whether  a  partnership  or  not  depends  on  intention  of  parties,  10. 
for  partnership,  see  Contents,  Book  I.,  chap.  1. 

unconcluded,  19. 

proof  of,  80  et  seq. 

action  on,  559. 

part  performance  of,  83. 

specific  performance  of,  475. 

laches  a  defence  to  an  action  to  enforce,  467. 

rescission  of,  for  fraud,  479  et  seq.   , 

proof  bv  one  party  to,  against  another  in  the  event  of  bankruptcy, 
727,  738. 
between  partners 

determines  what  is  partnership  property,  329. 

may  be  evidence  of  a  partnership,  89. 

how  far  it  affects  third  i)arties,  l(i8  et  seq. 

construction  of,  see  Akticles  ok  Pautnershif. 

not  to  carry  on  trade  or  business,  enforced  when,  437. 

articles  of  partnership  may  be  waived  by  tacit,  408,  409. 
for  appointment  of  a  receiver,  550. 

See,  also.  Contracts ;  Kecission  of  Contract;  Specific  Perform- 
ance ;  Consideration. 
ALIEN 

partners,  72. 
enemies,  72. 

who  are,  72,  73. 
liability  of,  to  bankruptcy  law,  624.  note  (n). 
restricted  by  Act  of  Congress  from  holding  public  land,  72. 
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ALLOWANCE, 

bankrupt's,  753. 

ALLOWANCES, 
in  respect  of. 

trouble,  extra  work,  &c.,  ."80. 

to  executors  and  surviving  partners,  692. 
treating  customers,  380,  note  (n),  384. 
outla\-s  generally,  381  et  seq. 
money  paid  in  discharge  of  debts,  382. 
useless  expenses,  382. 
Indian,  38L 

services  performed  after  dissolution,  381. 
unauthorised  outlays,  383. 
charges  for  valuation,  384. 
outlays  on  the  property  of  one  partner,  384. 
expenses  incurred  for  firm,  but  not  charged  to  it  in  previous  account 

383. 
unexplained  expenses,  384. 
secret  service  money,  384. 

advances  generally,  381  et  seq.     See  Advances. 
liabilities  and  losses,  385. 
losses  attributable  to  one  partner  only,  387. 

misconduct  or  negligence,  387. 
illegal  acts,  377,  378. 
interest,  389. 

agreements  as  to,  418. 
just,  .380  et  seq.,  519. 

See  Contribution  ;  iNDrMNiTY. 

AMALGAMATION 

effect  of,  on  sureties,  118. 
on  securities,  119. 
See  Change  in  Firm. 

AMBASSADOR 

cannot  be  sued  in  respect  of  commercial  transactions,  72. 

ANNUAL 

accounts,  effect  of  not  taking,  430  et  seq. 

ANNUITY 

in  lieu  of  profits,  or  out  of  profits,  28,  36. 
to  widow,  agreements  as  to,  435. 

ANNULLING 

adjudications  of  liankruptcy,  642.     See  Bankruptcy. 
on  equitable  grounds,  636,  note  (x). 
effect  of,  645. 

ANSWER  IN  CHANCERY, 

evidence  of  partnership  by,  89. 
denying  partnership,  507.  |;Ji 

discovery  when  partnership  was  denied  in,  507.  *' 

See  Payment  into  Court. 

APOTHECARIES, 

partnersliip  between  unqualified,  98,  99,  note  (p). 

APPEARANCE, 

how  entered,  266. 

one  partner  can  authorise  entry  of,  on  behalf  of  firm,  271,  note  (y). 

APPLICATION  OF  MONEY, 

firm  not  liable  for  money  because  it  has  had  the  benefit  of  it,  189. 
exceptions,  191. 
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APPOINTMENT, 

held  by  firm,  effect  of  change  of  partners  on,  114. 
held  bv  one  partner. 

official,  414. 

agreements  as  to,  414. 

valuation  of,  on  dissolution,  558. 

wlion  assets,  .'j;}l. 
of  successor  in  firm,  434. 
when  partnership  property,  331. 

APPORTIONMENT 

of  premiums,  04-69. 
of  dividends,  021. 
of  profits,  021. 

APPRENTICES, 

discharge  of,  on  change  in  firm  to  which  they  are  bound,  117,  note  (i). 

APPROPRIATION  OF  PAYMENTS, 
generally,  229-230. 
discharge  of  retired  partner  by,  229. 

estate  of  deceased  partner  by,  229. 

dormant  partner  by,  229. 

surety  by,  230. 
where  one  partner  pays  his  own  debt  with  monies  of  firm,  225. 
where  there  is  a  single  current  account,  230. 
where  there  are  several  distinct  accounts,  231. 
where  dividend  is  paid  on  several  debts,  how  applied,  228,  235. 
cases  in  which  rule  applicable  to  single  accounts  does  not  apply,  231. 
against  debtor  as  well  as  creditor,  230. 
effect  on  incoming  partners,  230. 
where  debts  owing  to  firm  and  member  of  it,  236. 
in  cases  of  fraud,  235,  230. 

APPROPRIATION  OF  SECURITIES 

in  case  of  bankruptcy,  714,  720,  note  («), 

ARBITRATION, 

staying  actions,  &c.,  after  agreement  to  refer,  453. 
power  of  partner  to  bind  firm  by  submission  to,  129,  129  n.,  272. 
ratification  of  submission  to  by  co-partners,  129. 
may  be  inferred,  129  n. 

effect  of  agreement  for,  on  action  for  account,  514. 
dissolution  of  partnership  by,  454,  572,  note  («)• 
usual  clauses  relating  to,  451. 

clause  in  articles  as  to,  applies  to  partnership  continued  after  expiration 
of  term,  411. 
See  Award. 

ARBITRATOR, 

power  of,  on  general  submission,  454. 
cannot  appoint  receiver,  454. 

ARRANGEMENT 

by  firm  with  its  creditors  under  Bankruptcy  act,  1883,  754  et  seq. 
void  if  not  registered,  756. 
ARREST 

for  debt,  effect  of,  238. 

ARTICLES  OF  PARTNERSHIP, 

illegal  clauses  in,  do  not  necessarily  make  the  partnership  illegal,  91. 

proof  of,  not  essential  to  establish  a  partnership,  87. 

to  be  drawn  up,  22,  412. 

effect  of  retrospective,  88,  412. 

effect  of  deferring  execution  of,  as  regards  creditors,  202. 

not  dating,  412. 

actions  for  breaches  of,  559. 
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ARTICLES   OF   PARTNERSHIP  — co?Uinuet/. 

specific  performance  of  clauses  in,  475  et  seq.     See  Specific  Perform- 
ance. 
general  rules  for  construing,  40G  et  seq. 

not  intended  to  define  all  the  rights  and  duties  of  partners,  40(3. 

to  be  construed  with  reference  to  object  of  partners,  407. 

and  so  as  to  defeat  fraud,  407. 

and  the  taking  of  unfair  advantages,  408. 

provisions  in,  may  be  tacitly  waived,  408. 

extend  to  partnership  continued  after  the  time  fixed  for  determina- 
tion, 410,  411. 
variation  of,  409. 
remarks  on  clauses  in,  406. 

usual  clauses,  411  et  seq. 

nature  of  the  business,  412. 

place  of  business,  412. 

commencement  of  the  partnership,  412. 

future  formal  articles,  413. 

name  or  style  of  firm,  413. 

duration  of  the  partnership,  413. 

premiums,  413. 

property  of  the  firm,  414. 

capital  of  the  firm,  320,  414  et  seq. 

appointments  heUl  by  partners,  414. 

prohibitions  against  carrying  on  business,  436. 
after  sale  of  the  business,  437. 

deeds  and  papers  in  the  custody  of  firm  of  solicitors,  438". 

goodwill,  415,  439  et  seq. 

bringing  in  debts  as  capital,  417. 

getting  in  debts  on  dissolution,  448. 

assignment  of  share  of  outgoing  or  deceased  partner,  &c.,  449. 

indemnity  to  be  given  by  continuing  to  outgoing  partner,  &c.,  450. 

effect  on  lien,  451. 

reference  of  disputes  to  arbitration,  451  et  seq. 

penalties  and  liquidated  damages,  454. 

trade  secrets,  &c.,  415. 

patents,  415. 

inventions,  415. 

amount  of  debts,  417. 

guarantee  against  debts,  418. 

allowances,  418. 

interest,  418. 

monies  to  be  drawn  out,  418. 

expenses  to  be  charged  to  the  firm,  418. 

conduct  of  partners,  418. 

effect  of  covenant  to  be  true  and  just,  &c.,  418. 

servants,  419.  ^ 

attention  to  be  given  to  business,  419. 

powers  of  majority,  419. 

powers  of  one  ])artner  by  agreement,  418,  419. 

partnership  books,  420. 

solicitor's  papers,  438. 

mode  of  taking  accounts,  420. 

effect  of  not  keeping  accounts  as  agreed,  4.30. 

conclusiveness  of  settled  accounts,  420,  421. 

retiring  from  firm,  422. 

sale  of  share,  422,  423. 

offer  of  share  to  co-partner,  and  purchase  by  him,  423  et  seq. 

dissolution,  425. 

premiums,  return  of,  66,  413. 

insolvency  of  member,  425. 

insanity  of  member,  425. 

notices  of  dissolution,  42-5,  426. 

expulsion,  426  et  seq. 
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ARTICLES    OF   PARTNERSHIP  — con<in«e J. 

remarks  on  clauses  in  valuation  of  share,  429  et  seq. 
nit'tliods  of  avoidinj;  sale,  4"J!I. 
introduction  of  new  partners,  433  et  secj. 
settled  siiare,  4.")4. 

transmission  of  share  to  non-partners,  433. 
annuities  to  widows,  &c.,  435. 

ASSETS 

of  firm,  what  are,  320,  .322.     See  Property. 
goodwill  includeil  in,  443. 
distributable  pari  passu,  709. 

e.xcept  in  cases  mentioned,  709,  note  (r). 
of  deceased  partner,  elTect  of  continuing  them  in  the  partnership  business, 
GOO,  614  et  se(j. 
liability  of  to  creditors  of  firm,  504,  iS:c. 

for  acts  of  executor,  000,  009. 
proof  by  bankrupt  executor  for,  when  allowed,  608. 
where  iniproperl^v  left  in  business,  008,  724. 
properly  left  in  business,  008,  722. 
See,  also,  Adjiinistkation;   B.^nkuuptcy  ;    Deceased  Partner; 
Death. 
ASSIGNEE 

of  partner  takes  equity  in  surplus,  if  any,  340  n.,  647  n. 
may  have  account,  364  n. 
dissolve  the  firm,  364  n. 

ASSIGNEES    IN   BANKRUPTCY.     See  Trustee  in  Bankruptcy. 

ASSIGNMENT 
of  debt, 

effect  of,  as  regards  set-off,  296. 

notice  of,  necessary  to  take  it  out  of  the  reputed  ownership  of  the 

assignor,  679. 
how  to  be  made  since  the  Judicature  act,  285. 
of  share  in  partnership,  363. 
stamp  on,  450. 

difference  between  and  release,  4.50. 
effect  of,  as  regards  dissolution,  583. 
position  of  assignee,  363  et  seq. 
right  of  assignee  to  an  account,  364,  493. 

.  to  a  dissolution,  584. 
by  outgoing  to  continuing  partner,  449. 
of  property,  when  an  act  of  bankruptcy,  627. 
right  of  solvent  partners  to  make,  671. 

See  Shares  ;   Transfer  of  Shares. 

ASSUMED   NAME, 

trading  under,  not  illegal,  92. 

ASSUMING 

to  act  as  corporation,  93, 

ATTACHMENT 

of  debts,  299. 

ATTORNEY.     See  Solicitors. 

powers  of,  to  draw  bills,  effect  of,  1.30. 
warrant  of,  given  by  one  partner,  272. 

AUCTION, 

share  of  bankrupt  partner  need  not  be  by,  649  note  (s). 
debtor  under  fi.  fa.,  358. 

AUTHOR   AND    PUBLISHER, 
partners  in  profits  only,  14. 
partnerships  between,  duration  of,  122. 
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AUTHOR   AND   PUBLISHER  — co«;/nHec?. 
liability  of,  to  creditors,  170,  203. 
powers  of,  to  make  purchases,  144. 

AUTHORITY 

to  hold  out  as  partner,  42,  43. 

of  one  partner  to  act  for  firm,  124  et  seq. 

where  change  in  tlie  iirm,  113. 
of  dormant  partner,  125. 
in  cases  of  extraordinary  necessity,  120. 
revocation  of,  effect  of,  371. 
misrepresentation  of,  481  note  (;>). 

of  one  partner,  liability  of  firm  for  untrue  statements  as  to,  165,  166. 
excess  of,  effect  of  notice  of,  167,  168,  176. 

liability  of  agent  in  cases  of,  163,  167,  192. 
See  Agency  ;   Agents  ;  Imi-lied  Powers. 

AWARD, 

money  awarded  to  one  partner,  when  it  does  not  belong  to  firm,  325. 
dissolving  partnership,  authorised  by  general  admission  to  arbitration, 

426,  454. 
disposing  of  business,  effect  of,  442. 
a  defence  to  an  action  for  account,  514,  515. 
mistakes  in,  when  set  right,  514. 

See  Arbitration. 

BAILIFF, 

to  distrain,  appointment  of,  by  one  partner.  137. 

BALANCE, 

of  account,  action  by  one  partner  against  another  for,  564. 
in  hands  of  partner,  interest  on,  390. 

BANK   NOTES, 

issue  of,  06  note  (c). 

BANK   OF   ENGLAND, 

privileges  of,  96  note  (z). 

bank:ers, 

illegal  partnerships  between,  95  et  seq. 

returns  to  be  made  by,  95. 

issue  of  notes  by,  96  note  (s). 

number  of  persons  wlio  may  be  in  partnership  as,  96. 

books,  production  of,  on  action  for  account,  537  note  (t). 

liability  of,  for  misapplication  of  money,  152,  158. 

account  with,  assent  to  transfer  of,  135. 

compound  interest,  when  payable  by,  390  note  (a). 

direction  to,  not  to  pay  cheque  of  firm,  133. 

BANKING   ACCOUNT, 

power  of  partner  to  open,  129. 
overdrawing,  is  borrowing  money,  132. 

BANKING   COMPANIES, 

issue  of  notes  by,  9(j  note  (r). 

BANKRUPT, 

who  may  be  made,  023,  624. 
who  may  make  a  i)erson,  033. 
partners, 

dormant  partners  may  be,  633,  637. 

nominal  partners  may  be,  633,  637. 

allowance  to,  753. 

need  not  join  in  suing  on  joint  contract,  289. 

court  in  bankruptcy  may  restrain  action  against,  289,  718. 
companies,  033. 

See  Bankruptcy  ;  Trustees  in  Bankruptcy. 
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BANKRUPTCY.     Sec  the  Analysis  of  Contents,  Bk.  IV.  c.  4. 

1.  Generally,  022. 

who  limy  be  m.-ide  l)aiiknipt8,  02;l,  024. 
proceeding's  aj;ainst  firms,  (;2;>. 

in  firm's  name,  02."!. 
disabilities  of  i)artners  of  officials  in,  117,  024. 
difference  between  traders  and  non-traders  as  to,  024. 
as  to  companies,  02^3. 
what  are  acts  of,  025-038. 

time  of  commission  of  act  of,  0o3. 
fraudulent  conveyances,  027,  059. 

preferences,  02H,  ()59. 
sales  for  i)resent  consideration,  029. 
protected  transactions,  (iJJO,  054,  005. 
petition  for  adjudication  of,  0:>3  el  set/.  ^ 

trustee  in,  appointment  and  choice  of,  044  et  seq.    See  Trustee  in  Bank* 
Ki  rrcY. 
what  property  he  takes,  040  et  seq. 
land,  051. 
chattels,  051. 
onerous  property,  051. 
books  of  account,  052. 
shares,  debts,  goodwill,  &c.,  652. 
not  trust  property,  052. 
benefit  of  contracts,  052. 
•     liability  in  respect  of  contracts,  651  note  (Jc). 
share  of  profits  made  since,  when,  520. 
property  in  reputed  ownership  of  bankrupt,  070. 
relation  back  of  title  of  trustee,  003. 
appointment  of  inspectors  in,  to  protect  one  class  of  creditors  against 

another,  (i45. 
jurisdiction  of  Court  in,  ()45  note  (v). 

Federal  Court  in,  023  n.,  025  n. 
involuntary,  if  on  petition  of  partner,  031  n. 
proceeding  is  one  continuous  suit,  025  n. 
one  partner  may  j)etition  for  firm,  024  n. 
assignment  of  firm  involves  assignment  of  members,  647  n. 
consequences  of 

dissolves  firm,  577,  049. 

trustee  does  not  become  partner,  048. 

as  regards  the  bankrupts,  and  their  power  of  dealing  with  the  assets 

of  the  firm,  212,  000  et  seq. 
as  regards  the  solvent  partners,  and  their  power  of  dealing  with  the 

assets  of  the  firm,  212,  009  et  seq. 
as  regards  execution  creditors,  074. 
wliere  some  i)artni>rs  are  abroad,  075. 

as  regards  agreements  between  partners  affecting  their  property,  335. 
as  regards  avoidance  of  voluntary  settlements,  054. 
sliare  of  bankrupt  how  ascertained,  049. 
power  of  one  partner  to  act  for  firm  in  proceedings  in,  024. 
actions  by  and  against  partners  in  cases  of,  288,  289. 
return  of  premiums  in  event  of,  05,  07. 
holding  out  after  bankruptcy  of  one  partner,  effect  of,  212,  700. 

2.  Adjudication  of  bankruptcy 
persons  liable  to,  024. 

what  acts  are  necessary  to  sustain,  025  et  seq. 
time  within  which  it  must  be  obtained,  028. 
petition  for,  ()25,  (i33  et  seq. 

who  may  petition  for,  033. 

amount  of  petitioning  creditor's  debt,  034. 

nature  of  petitioning  creditor's  debt,  034. 

circumstances  precluding  petition,  034. 

effect  of  deatii  of  jiartner,  038. 

common  partners,  037,  041. 
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BA'SKm'VTCY  —  continued. 

2.  Adjudication  of  bankruptcy 
petition  for,  by  one  partner  against  another,  635. 

where  improper,  (53(5. 

creditor   of   firm   may  obtain   a   separate  adjudication  against  one 
partner,  (537. 

by  creditor  wliose  debt  is  merged,  257. 
joint,  what  will  sustain,  632,  637. 

choice  of  trustee  under,  644. 

appointment  of  inspectors  under,  (i45. 

dormant  or  nominal  partner  may  be  included  in,  633,  637. 

made  against  partners  individually,  623. 
annulling  and  superseding 

causes  for,  637-641. 

consequences  of,  643. 

costs  of,  642. 

staying  proceedings  instead  of,  642. 

after  certificate,  642. 

legality  of,  642. 
consolidation  of  separate  adjudications,  643. 
prosecution  of  joint  and  separate  in  same  court,  644,  note  (r). 
concurrent  adjudications,  638. 

in  England  and  Ireland,  640. 
several  adjudications  against  same  person,  639. 

3.  Administration  of  partners'  estates  in,  6'Jl  et  seq. 
general  principle  that  each  estate  shall  pay  its  own  creditors,  692. 
distinct  accounts  of  joint  and  of  separate  estates  to  be  kept,  693. 
joint  and  separate  dividends  to  be  declared  together,  693. 
where  connected  firms,  693. 
costs  of,  how  payable,  694. 
remuneration  of  trustee  in,  694. 
correcting  mistakes  as  to,  695,  746. 

agreement  converting  joint  into  separate  estate,  ct  vice  versa,  698. 
effect  of  doctrine  of  reputed  ownership,  700. 

of  holding  out  as  partner,  700. 
joint  and  separate  debts,  what  are,  701. 
bill  accepted  after  bankruptcy,  673. 
consolidation  of  the  joint  and  of  the  separate  estates,  695. 

4.  Administration  of  the  joint  estate,  697,  720  et  seq. 

joint  creditors  to  be  first  paid  out  of  the  joint  estate,  692,  720  et  seq. 

rights  of  executors  of  deceased  partner,  as  regards,  722. 

two  firms  with  common  partner,  724. 

proof  by  separate  creditors  against  joint  estate,  allowed 

in  cases  of  fraud,  725. 

where  there  are  distinct  trades,  725. 

where  partner   has    obtained   order   of   discharge   .and    become 
creditor,  725. 
surplus  of  joint  estate,  how  to  be  dealt  with,  728,  742. 

5.  Administration  of  the  separate  estates,  692,  729. 

separate  creditors  of  each  partner  to  be  first  paid  out  of  his  separate 

estate,  692,  729. 
proof  by  joint  creditors  against  a  separate  estate,  allowed 

wliere  there  is  no  joint  estate,  731. 

where  no  solvent  ostensible  partner,  731. 

although  one  partner  dead,  solvent,  732. 

joint  estate  very  small,  732. 

in  cases  of  fraud,  733. 

where  there  are  distinct  trades,  736. 

in  favour  of  petitioning  creditor  himself,  731,  note  (?i). 
surplus  of  separate  estates,  how  to  l)e  dealt  with,  730. 
proof  by  partners  against  each  other's  separate  estates,  737. 

not  allowed  to  the  prejudice  of  joint  creditors,  737,  740. 

where  partner  has  paid  joint  debts,  741. 

by  person  who  has  held  himself  out  as  a  j)artner,  742,  note  (''). 
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BANKRT'PTCY  —  continued. 

5.  Aclniiiiistration  of  the  separate  estates, 
proof  in  cases  of  fraud,  7;3n. 

wliere  there  are  no  joint  creditors,  740. 
proof  for  what  is  not  satisfied  by  lien,  741. 
proof  by  conqiany  aj^^iinst  estate  of  bankrupt  shareholder,  739. 
election  hy  joint  and  separate  creditors,  74;j. 
double  proof,  7111,  74.'!,  747. 

position  of  petitioninti  creditor,  747. 
statutory  enactment  as  to,  748. 
splitting  demands,  749. 
G.   Proof  of  debts  in 

general  rules  as  to,  707. 
what  debts  may  be  proved,  707,  708. 
equitable  securities,  715. 
in  respect  of  torts  when,  708,  note  (?/). 
indenmit}',  708,  note  (^). 
breaches  of  trust,  707,  and  note  (f). 
by  cestui  r/tie  trust,  717. 

by  bankrupt  in  respect  of  trust  property,  707. 
by  secured  creditors,  700,  714. 

where  securetl  bills,  700,  710. 
where  drawer  bankrupt,  710,  711. 

acceptor  bankrupt,  711. 
■where  both  drawer  and  acceptor  bankrupt,  712. 
effect  of  rule  in  Waring's  case  on,  712. 
application  of  rule,  71o. 

position  of  holder  of  bills,  711. 
by  executors  of  deceased  partner  against  survivors,  722. 
by  solvent  jtartiiers  against  estate  of  co-partner,  721,  737,  740. 
by  public  officer,  740. 

by  comj)any  against  estate  of  bankrupt  shareholder,  739. 
against  joint  estates,  720. 
against  separate  estates,  729. 
against  both  estates,  743. 
rule  as  to  election,  743. 
where  double  ])roof  is  allowed,  747. 
splitting  demands,  749. 
where  there  is  no  joint  estate,  731. 
mutual  credits.     See  Set-off. 
rule  that  creditor  cannot  sue  and  prove,  718. 

creditor  may  prove  against  bankrupt  partner  and  sue  solvent  partners,  257. 
marshalling,  effect  of  on,  717,  718. 
interest  on,  719,  720. 
where  foreign  adjudication,  719. 
composition  in,  elYect  of  as  regards  joint  debt,  238. 
discharge  of  bankrupt,  effect  of  on,  752. 
Bankruptcy  of  shareholders 

company  how  far  dissolved  by,  649,  650. 
shares  of,  vest  in  trustee  on,  652. 
Bankrupt's  order  of  discharge,  751  et  seq. 

allowance,  753. 
Arrangements  with  creditors,  754  et  seq. 

BANKUri'T   I'ARTNKUS. 

cannot  deal  with  property  of  firm,  666. 
payments  made  to,  668. 
See  Bankuii'tcy. 

BENEFIT. 

of  inoney,  effect  of  having  had,  189  et  seq. 
of  contract,  189. 

liability  of  firm  for,  in  equity,  191. 

proof  against  joint  estate  in  res]iect  of,  when,  703. 
resulting  to  one  partner  from  connection  with  firm,  3U9,  310. 

8GT 


INDEX. 

[The  references  are  to  the  star  paging.] 

BENEVOLENT   SOCIETY, 
not  a  partnersliip,  50  a. 

BEQUEST.     See  Lecjacy. 

BILLS   OF   ACCOUNT, 

evidencing  partnership,  89. 

BILLS   OF   EXCHANGE, 

proof  of  partnership  by  means  of,  89. 
issue  of,  by  bankers,  90  note. 

do  not  merge  debt  to  secure  which  they  are  given,  254,  704. 
power  of  one  partner  to  bind  firm  by,  129,  130. 
when  given  for  his  own  private  debt,  171. 
v;hen  given  after  dissolution,  210-214. 
authority  to  transfer,  131. 
to  indorse  in  name  in  which  it  is  drawn,  131. 
to  accept  in  blank,  131. 

one  partner  taking,  in  satisfaction  of  debt,  136. 
drawn  by  one  partner  on  firm,  effect  of,  116. 

firm  on  another  where  common  partners,  115. 
for  ohi  debt,  a  fraud  on  new  partner,  209. 
in  name  of  firm  after  bankruptcy,  673. 
payable  to  officer  for  time  being,  180,  note  («). 
accepted  for  honor,  274. 
acceptance  of,  need  not  be  signed,  186. 

of  firm,  undertaking  of  one  partner  to  provide  for,  wlien  due,  139. 
negotiation  of,  by  partners  who  have  committed  acts  of  bankruptcy,  667, 
673. 
by  solvent  partners  where  their  co-partner  is  bankrupt, 
674. 
one  partner  has  no  power  to  guarantee  payment  of,  on  account  of  firm, 

138. 
injunction  to  restrain  negotiation  of,  542. 
who  liable  on,  180  et  seq. 
effect  of  form  of,  180. 

■when  name  of  firm  is  on  them,  171,  173,  180. 
when  name  of  firm  is  not  on  tliem,  184. 
where  two  firms  witli  tiie  same  name,  181  et  seq. 
where  name  of  firm  same  as  individual,  182. 
mistake  in  name,  effect  of,  185. 
liability  of  incoming  partner  for  bills  accepted  by  co-partners  for  old  debt, 

209. 
proof  against  joint  estate  in  respect  of  what,  702. 
secured  by  charge  on  goods,  709  et  serf. 
rights  of  drawer  and  acceptor,  710. 
right  of  liolder,  711. 
effect  of  bankruptcy  of  drawer  on,  710,  711. 

of  acceptor,  711. 
rule  in  Ex  parte  Waring,  712. 
effect  of,  713. 
given  by  continuing  partner  for  old  debt,  effect  of,  242  et  seq. 
actions  by  partners  on,  274. 

action  by  one  partner  against  another  for  not  taking  up,  566. 
action  by  one  partner  against  another  on,  565,  567. 
set-off  in  bankrujjtcy  in  respect  of,  656,  657. 
buying  up,  to  avoid  set-off  in  bankruptcy,  663. 
See,  also,  Promissokv  Notes. 

BILLS   OF   EXCHANGE   ACT,  131,  180,  181. 

BILLS   OF   SALE   ACTS, 

effect  of,  on  transactions  between  executors  of  deceased  partner  and  sur- 
viving partners,  593,  note  (?). 
as  regards  property  vesting  in  trustee  in  bankruptcy,  651,  note  (/), 

679. 
on  doctrine  of  reputed  ownership,  679. 
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BLOCKADE, 

partnership  for  running,  not  illegal,  92. 

BONA   NOTABILI.V, 

shares,  in  partnerships  are,  •"340. 

BOND, 

implied  power  of  partner  as  to,  1.31,  137. 
merges  simple  eontract  debt,  2o0,  70.3. 

BONUSES, 

right  of  legatee  of  shares  to,  G21,  note  (w). 

BOOK   DEBTS, 

of  bankrupt  partner  may  be  sold  by  trustee,  652. 

BOOKS, 

duty  of  partners  to  keep  proper,  404. 

to  allow  them  to  be  insj)ected,  404. 
failure  to  keep  renders  partner  liable  to  strictest  account,  405  n. 
agreements  as  to  custody  of  partnership,  420. 

specific  performance  of,  471*. 
delivery  of,  to  receiver,  554. 

entries  in,  are  evidence  against  all  the  partners,  536. 
production  of,  in  actions  for  account,  501  et  seq.,  537. 
production  of  bankers,  5.37,  note  (<). 
effect  of  withholding,  on  taking  accounts,  405,  538. 
right  of  trustee  of  bankrupt  partner  to,  052. 
See  further.  Accounts  ;  Inspection. 

BORROWING   MONEY, 

power  of  one  partner  to  bind  firm  by,  131  and  note. 

in  case  of  urgent  necessity,  126,  131  and  note. 

from  trustees,  l(i2. 
distinction  between  and  getting  things  on  credit,  133. 
distinction  between  and  increasing  capital,  132,  133,  321. 
effect  of  having  had  benefit  of,  189  et  seq. 

BOVILL'S   ACT,  Si)  et  seq. 

BREACH  OF  TRUST, 

liability  for,  joint  and  several,  161,  162,  198,  199,  200,  702. 
by  one  partner,  liiibility  of  firm  for,  199. 
liability  of  estate  of  deceased  partner  for,  596. 
following  money,  102,  521  et  seq. 
notice  of,  effect  of,  143. 

notice  of,  by  one  partner,  when  not  notice  to  firm,  142. 
by  not  getting  in  share  of  deceased  partner,  614. 
effect  of  lapse  of  time  on,  260. 

remedy  for,  when  barred  by  Statute  of  Limitations,  260,  511. 
proof  in  bankruptcy,  in  respect  of,  702,  707  and  note  (0.  717. 
double  proof  for,  745,  749. 
assets  brought  in,  not  joint  estate,  724. 
See  Trustees  ;  Trusts. 

BROKERS, 

partnership  between  imqualified,  97. 
discovery  by,  97. 

BUBBLE  ACT,  THE,  101. 

BUILDING  SOCIETIES, 

members  of,  sharing  profits  not  primd,  facie  partners,  12,  note  ('»)• 

BUILDINGS 

on  partnership  property,  330,  331. 

BUSINESS, 

of  partnership,  limits  the  authority  of  a  partner  to  act  for  firm,  124  et  seq. 
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BVSiyTESS  — continued. 
right  to  transact,  801. 

unless  otherwise  agreed,  10,  302. 
agreement  not  to  earr}'  on,  430. 

when  implied,  442. 

specific  performance  of,  437,  and  note  (o). 
vendor  and  purciiaser  of,  when  partners,  28. 
power  of  partner  to  extend,  137. 

to  alter,  315,  316. 
untrue  statements  as  to  nature  of,  liability  for,  166. 
effect  of  selling  on  right  to  carry  on,  440,  441. 
etTect  of  award  disposing  of,  442. 
of  partnership,  agreements  as  to,  412. 
protits  of  distinct,  how  far  to  be  accounted  for,  310-313. 
place  of,  power  of  majority  to  decide  upon,  31-5. 
carried  on  abroad,  income  tax  when  payable  for,  394,  note  (c). 
refusal  to  meet  on  matters  of,  ground  for  dissolution,  581. 
hopeless  state  of,  ground  for  dissolution,  676. 
See  Goodwill. 

CALLS, 

proof  for  future,  in  bankruptcy,  708,  note  (u). 

CANCELLATION.     See  Rescission  of  Coxtract. 

CAPACITY  OF  PARTNERS,  71. 
infants,  74. 
lunatics,  76. 
married  women,  77. 
corporations,  78. 
companies,  78. 
aliens,  72. 
felons,  73. 
outlaws,  73. 

CAPIAS.     See  Execdtion. 

CAPITAL, 

generally,  .320. 

how  distinguished  from  advances,  320. 

action  by  one  partner  against  another  for  not  contributing,  563. 

of  the  firm,  agreements  as  to,  414. 

interest  on,  389. 

when  payable  out  by  instalments,  390,  note  (o). 
bequest  of  partner's,  what  it  passes,  619. 
increasing  capital,  132,  321. 
loss  of,  ground  for  dissolution,  576. 
continued  employment  of,  521  et  seq. 
losses  of,  how  shared,  349. 
paying  profits  out  of,  394,  note  (e), 
withdrawing,  321. 
should  be  n^oney,  415. 

CARRIERS, 

actions  against,  281,  282. 

co-partners  need  not  be  joined,  282. 

notice  to  one  of  a  firm  of,  effect  of,  143. 

association  of,  to  form  line  of  transportation  not  partnership,  13  n. 

CARTS, 

names  on,  evidence  of  partnership,  89. 

CERTIFICATE, 

staying  bankrupt's,  until  partnership  accounts  are  taken,  752,  note  (s). 
annulling  adjudication  after  grant  of,  642. 
See  Bankrui'Tcy  ;  Orukk  of  Discharge. 
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CESTUI  QUE  TRUST, 

liability  of,  to  iiuiiMiiiiify  trustee,  Sl-iet  seq. 
proof  by,  in  biiiikriii)t(.'y  of  trustee,  717. 
how  far  ri^iit  of  doubk-  [)roof,  745,  749. 
of  partner's  sliare  not  a  partner,  584. 
rights  of,  a^rainst  e.xecutors  of  deeeased  partners,  614. 
See,  too,  BuKACii  ok  Tkust. 

CHAMBERS.     See  Originating  Summons. 

CHANCERY  DIVISK^N, 

transfer  of  proceedings  to,  when  necessary,  598. 
actions  between  partners  should  be  brought  in,  491. 

CHANGE  IN  CONSTITUTION.     See  Majority. 
one  dissentient  can  forbid,  315. 

CHANGE  IN  FIRM, 
effect  of,  U:]. 

on  sureties,  117. 

on  securities,  117. 

on  equitable  mortgages,  119. 

on  lien  of  solicitors,  120. 

on  actions  by  and  against  it,  284. 

as  regards  set-oft',  291,  296. 

on  property  of  firm,  336. 

CHARGE  OF  DEBTS 

on  estate  of  deceased  partner,  effect  of,  260. 

CHARITABLE  USES  ACT, 

share  of  partner  in  partnership  assets  within,  348. 

CHATTELS  REAL, 

not  within  the  doctrines  of  reputed  ownership,  678. 

CHEMISTS  AND  DRUGGISTS, 

partnership  between  unqualified,  08,  note  (/). 

CHEQUES, 

firm  bound  by,  though  drawn  by  one  partner,  133. 

if  not  post-dated.  Wo. 

direction  by  partner  to  bankers  not  to  pay,  effect  of,  133. 

of  directors,  13.J,  note  (c/). 

CHOSES  IN  ACTION, 

application  of  doctrine  of  reputed  ownership  to,  678. 

shares  are,  078,  note  (/). 

debentures  are,  678. 

devolve  on  surviving  partners,  341. 

CIRCULARS, 

evidence  of  partnership,  80. 
notice  of  dissolution  by,  222,  223. 

CLERGY, 

may  be  partners,  71 

CLERKS, 

notice  to,  effect  on  firm,  143. 
sharing  profits,  when  partners,  13. 

CLUBS, 

not  i)artnersliips,  50. 

can  be  wouml  up  under  the  Companies  act,  1862,  50,  note  (i). 

need  not  be  registered  under,  50. 

liability  of  managers  of,  45. 

interference  in  internal  regulations  of  by  Court,  466. 
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COACH  OWNERS, 

partners  in  profits  only,  13. 
liability  of,  for  each  other's  negligence,  149. 
for  fodder,  &c.,  179. 

CODE  CIVIL, 

definition  of  partnership  in,  2. 

COGNOVIT, 

given  by  one  partner,  272. 

COLLIERY.     See  Mines. 

COLLUSION, 

by  one  partner,  effect  of  as  regards  co-partner,  26/,  279. 

effect  of,  as  regards  rescission  of  agreements  between  executors  of  deceased 

and  surviving  partners,  488. 
releases  given  by,  145,  140. 

COLONIAL  JUDGMENT, 

does  not  merge  debt  for  which  it  is  obtained,  255,  note  (s). 

COMMENCEMENT, 

of  partnership,  20  et  seq. 

presumptive  date  of,  201  et  seq.,  412. 

agreements  as  to,  412. 

liability  of  partners  for  each  other's  acts,  201  et  seq. 

COMMISSION, 

effect  of  dividing,  between  partners,  28. 

of  bankruptcy.     See  Baxkkuptcy. 

duty  of  partner  to  account  to  firm  for,  307,  note  (r),  309,  note  (t). 

partners  cannot  charge,  380. 

COMMITTEE, 

of  lunatic  partner,  578. 

exercising  right  of  pre-emption,  578,  note  (m). 

COMMON  LAW, 

legality  of  companies  at,  101. 

extent  of  liability  of  partners  at,  200. 

actions  by  one  partner  against  co-partner,  562,  &c.     See  Action. 

COMMOM  PARTNER.     See  Connected  Firms. 
actions  between  firms  with,  267,  569. 
adjudications  of  bankruptcy  in  cases  where,  0-38,  641. 
creditors  of  firms  with,  how  treated  on  bankruptcy,  696. 
proof  of  debts  against  firms  with,  724. 

COMMON  STOCK 

not  essential  to  partnership,  12,  13. 

COMMUNITY  ^ 

of  loss,  10. 
of  profit,  12.     See  Partnership  ;  Profits;  Losses. 

COMPANIES. 

distinguished  from  partnerships  and  corporations,  4,  5. 

incorporated,  5. 

unincorporated,  5 

illegal.     See  Ii.LKGAL  Partnerships. 

promoters  of,  not  partners,  23,  24. 

subscribers  to  inchoate,  not  partners,  24. 

banking,  95,  96,  and  note  (z). 

may  be  partners,  78. 

may  be  petitioning  creditors,  6.33.  ^ 

when  subject  to  bankruptcy  law,  623.  ■  ^' 

whether  dissolved  by  bankruptcy  of  members,  649. 

proof  of  debts  by,  707. 

proof  by  against  estate  of  shareholder,  739. 
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COMPANIES  ACT,  18(i2. 

club  need  not  be  re(;istero(l  under,  50. 

may  be  wound  up  under,  50,  note  («'). 

COMPETITION, 

by  one  partner  with  firm  not  allowed,  312. 
remedy  of  partners  in  case  of,  312. 

COMPENS.VTK  >N. 

for  trouble,  ;580  &  n.     See  Contribution. 

measured  by  profits  does  not  make  one  a  partner,  11  n.,  13  n.,  25  n, 

COMPOSITIONS  IN  BANKRUPTCY, 
generally,  754. 

joint,  effect  of,  on  separate  liability,  238. 
relation  back  of  trustee's  title  in,  755. 
registration  of,  756. 

COMPOUND  INTEREST, 

in  case  of  bankers  when  payable,  390,  note  (s). 
liability  to  account  for,  531.     See  Interest. 

COMPROMISE, 

power  of  one  partner  to  bind  firm  by,  130. 

CONCEALING  NAME 

and  yet  holding  out,  42. 

CONCEALMENT, 

when  a  fraud,  480,  and  note  (m). 

of  firm  name,  effect  of,  on  doctrine  of  holding  out,  45. 

CONDITIONAL 

offer  to  take  shares,  24. 

CONDITIONS, 

what  are  precedent  and  what  not,  416. 

contracts  of  partnership  on,  20  et  seq. 

in  partnership  articles.     See  Articles  of  Partnership 

CONDUCT 

of  partners,  agreements  as  to,  418. 

effect  of  as  regards  rights  of  co-partners,  110,  117,  207-270. 
See,  also,  Holding  Out. 
misconduct  when  a  ground  for  dissolution,  466,  580.     See  Injunction  ; 

Dissolution. 
of  proceedings,  where  joint  and  separate  creditors  actions,  598,  note  (n). 

CONFIDENCE, 

destruction  of,  a  ground  for  dissolution,  580. 

CONNECTED  FIRMS.     See  Common  Partner. 
actions  between,  267,  569. 
notice  to  one  wlien  notice  to  both,  141. 
adjudication  of  bankruptcy  against,  637. 
creditors  of,  regarded  as  separate  creditors,  693. 
proof  by  one  against  the  other  in  bankruptcy,  724^ 
double  proof  against,  in  the  event  of  bankruptcy,  748. 
action  against,  not  necessarily  multifarious,  603,  604. 
liability  of,  on  each  other's  bills,  where  name  is  the  same,  181  et  seq. 

CONSENT 

to  retirement  of  partner  from  firm,  573. 
to  transfer  of  share,  363. 

necessity  of,  363. 

how  given,  364,  365. 

CONSIDERATION 

of  a  contract  of  partnership,  63.     Book  I.,  cap.  II. 
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CONSIDERATION  —coHf/?i!(e(/. 

of  the  recovery  back  of  premiums,  G4. 

in  cases  of  fraud,  64. 

where  the  consideration  has  fail2d,  05. 

where  no  time  was  fixed  for  the  continuance  of  the  partnership,  06. 
for  discharge  of  old  partner,  242. 

CONSOLIDATION.     See  Amalgamation. 

of  joint  and  separate  estates  in  l)ankruptC3',  695. 
of  proceedings  in  bankruptcy,  038,  048. 

CONSTRUCTION 

of  partnership  articles,  400  et  seq.     See  Articles  of  Partnekship. 

CONTEMPLATED 

partnerships,  20  et  seq. 

CONTINUATION  OF  PARTNERSHIP,  121  et  seq. 

effect  of,  on  application  of  partnersliip  articles,  410  411. 
as  regards  the  duration  of  sub-partnership,  122. 

CONTINUING  PARTNERS.     See  Surviving  Partners. 

promise  to  look  to,  effect  of  on  discharge  of  retired  partner,  242. 
treating  as  sole  debtors,  243. 

CONTRACTS 

of  loan,  how  distinguished  from  partnerships,  15  and  Add. 
of  partnership,  10  et  seq.     See  Partnership. 
evidence  of,  80  et  seq. 

how  created  and  how  dissolved.  Book  I.,  and  Book  IV. 
unconeluded,  19. 
conditional,  20. 

formal,  to  be  drawn  up,  effect  of  on  commencement,  413. 
consideration  of,  03. 
disabilities  created  by,  116,  624. 
proof  of,  80  et  seq. 
duration  of,  121  et  seq.,  413. 
rescission  of,  479,  482. 
specific  performance  of,  475. 
dissolution  of,  570  et  seq.     See  Dissolution. 
part  performance  of,  83. 

construction  of.     See  Articles  of  Partnership. 
by  and  with  partners, 
liability  on,  17(5. 

wlieii  under  seal,  177,  273. 

when  not  under  seal,  177.     See,  too,  Bills  of  Exchange  and 

Promissoi{y  Notes. 
when  firm  is  not  named,  178. 
not  joint  and  several,  192  et  seq. 

remedy  on  against  assets  of  deceased  partner,  192,  193. 
■when  confined  to  the  funds  of  the  firm,  201. 
conduct  of  one  partner  a  defence,  110,  267,  268. 
effect  of  change  of  firm  on,  284. 
form  of,  170,  179. 
who  to  sue  on,  274,  275. 
wlien  firm  cannot  sue  on,  282. 
effect  of  having  had  benefit  of,  189  et  seq. 

through  an   agent,  who  to  sue  on,  where  there  has  been  a  change 
amongst  tlie  jiartners,  280. 
power  of  partner  to  enter  into,  134. 
power  of  partner  to  vary,  134. 
actions  by  or  against  partners  on.     See  Actions. 
action  for  breach  of  express,  between  partners,  503. 
when  required  to  be  signed,  only  binds  jjartners  who  sign,  179. 
and  torts,  distinction  between,  198,  199. 
pending  by  partnorshixj,  how  dealt  with  on  dissolution,  558. 
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CONTRACTS  —  continued. 

distinct,  doubk'  proof  in  bankruptcy  in  respect  of,  748. 
ratification  of,  ;i71,  888. 

CONTRIBUTION, 

foundation  of  riglit  to,  307  et  seq. 
rigiit  to,  excluded  by 
agreenu-nt,  3(Ji». 
fraud,  ;JOi». 
disobeying  instructions,  870. 

application  of  this  doctrine  to  directors,  368,  note  (/). 
gross  negligence,  378,  387. 
illegality  of  transaction,  104,  372,  377,  377  n. 
agent's  right  to  from  his  principal,  369. 
self-constituted  agent's  right  to,  372,  373. 
trustees'  right  to,  373,  374. 
co-owners,  no  right  to,  60. 
partners'  right  to, 
generally,  369. 
in  respect  of 

services  performed  for  firm,  380. 

after  dissolution,  381. 
in  India,  381. 
outlaj's  and  advances,  381.     See  Allowanxes. 
debts,  liabilities,  and  losses,  385. 

when  attributable  to  one  partner  rather  than  to  another,  386. 
when  attributable  to  one  partner's  misconduct  or  negligence, 

387. 
when  attributable  to  acts  done  bonQ  Jide,  but  without  author- 
ity, 386. 
when  firm  has  adopted  them,  388. 
illegal  transactions,  377,  388,  note  (g). 
actions  at  law  between  partners  for,  564,  566. 
difference  formerly  between  law  and  equity,  as  to,  374  et  seij. 

as  to  indemnity  before  loss  has  been  sustained,  375.     And  Add. 
amount  payable  by  each  contributory,  376. 

as  to  contribution,  when  some  of  the  contributories  are  insolvent, 
376,  741. 
liability  of  estate  of  deceased  partner  to,  211,  202. 
between  wrongdoers,  377. 

See  I.NDEMMTY. 

CONVERSION 

of  share  of  deceased  partner,  when  it  is  bequeathed  for  life,  615,  620. 
of  joint  estate  into  separate,  bv  j)artnersiHps,  and  vice  versa,  334  et  seq., 
697. 
agreements  for,  when  not  binding,  698  et  seq. 
if  fraud,  698. 
if  executory,  698. 

if  lien  of  i)arties  is  to  continue,  699. 
evidence  of,  700. 

effect  of  reputed  ownership  on,  700. 
holding  out  on,  700. 
of  joint  debts  into  separate,  and  vice  veisCt,  703. 

of  partnership  property,  effect  of  fraudulent,  on  right  of  proof  in  bank- 
ruptcy, 724. 
of  realty  into  personalty,  343  et  seq. 

in  cases  of  partnership  for  fiscal  purposes,  347,  and  note  (a), 
doctrine  as  to,  does  not  ajjply  to  co-owners,  347. 
may  be  prevented  by  agreement,  346. 

CONVEYANCE, 

when  act  of  bankruptcy,  631. 

See  Deed  ;    Fkaldulent  Conveyance. 
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CONVICTS 

cannot  be  members  of  a  partnership,  71. 
administrator  of  property  of,  74. 
to  what  extent  disabled,  74. 

CO-OWNERS 

not  co-partners,  51. 

joint  purchasers  of  goods,  53. 

part  owners  sharing  the  produce  of  their  property,  17,  18,  53,  347. 

profits,  18,  831. 

gross  returns,  18. 
when  common  property  to  be  considered  partnership  property,  18,  331 

et  serj.  * 

co-ownership  and  co-partnership  compared,  52. 
doctrine  of  conversion  does  not  applv  to,  347. 
of  land,  68,  331-333. 
of  mines,  54. 
of  patents,  62. 
of  copyrights,  62. 
of  race-horses,  18,  51. 
of  ships,  60.     See  Ships. 
of  newspaper,  364,  note  («). 
admissions  of,  128,  note  (/). 
lien  of,  57,  60,  355. 
remedies  of,  inte?-  se,  57-62. 
receivers  appointed  for,  when,  548.  '' 

CO-OWNERSHIP 

and  co-partnership  compared,  52. 

CO-PARTNERS   AND   CO-PARTNERSHIP, 
See  Partners  ;  Partnership. 

COPYRIGHT, 

registering  in  name  of  partners,  112,  115. 
rights  of  co-owners  of,  62. 
indivisibility  of,  62,  note  {k). 

CORPORATIONS, 

distinguished  from  partnerships  and  companies,  4. 

persons  when,  6,  note  (</).  ♦ 

may  be  in  partnership  with  individuals,  78. 
may  petition  under  Bankruptcy  act,  633. 
presuming  to  act  as,  93. 
name  of,  may  be  a  trade  mark,  114,  115. 
wlien  it  may  or  may  not  be  a  partner,  78  n. 
United  States  Bankrupt  Act  applied  to,  023  n. 

COST   BOOK   MINING    COMPANY, 

shares  in,  liow  far  real  estate,  348. 

liability  of  shareholders  in,  for  goods  supplied  to  the  mine,  133. 
for  money  borrowed,  1.33. 
See,  also,  Mines. 
COSTS, 

costs  of  trustees  in  bankruptcy,  how  paid  as  between  joint  estate,  694. 

separate  estates,  6!)4. 
of  action  for  dissolution,  517  ;  on  ground  of  lunacy,  679. 

account,  517. 
of  administration   action  by  separate  creditor  paid  in  priority  to  joint 

creditors,  612,   613. 
one  partner  bound  to  indemnify  firm  against,  if  he  sues  in  its  name,  271. 
indemnifying  trustee  against,  when  solvent  partners  sue,  289. 
firm  liable  for,  in  cases  of  breach  of  trust,  161. 

CO-SURETIES.     See  Sureties. 
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COUNTER-CLAIM, 

what  may  be  set  off  in,  liOO. 

COURT, 

administration  of  defeased  partner's  estate  by,  proteets  expentors,  !'>9i. 

COURT   IN    BANKRUPTCY, 

jurisdiction  of,  to  ascertain  share  of  deceased  partner,  t'A'J. 

COVENANTS, 

liability  of  partners  on,  177. 

in  the  case  of  retired  partners,  243. 
what  are  joint,  and  wiiat  are  several,  280. 
with  one  partner  on  bihalf  of  tirn),  277. 

liability  several  as  well  as  joint,  wlien,  lit:),  note  (o),  and  Addenda. 
actions  by  partners  on,  27.'{. 

one  partner  a^'ainst  another  on,  iA>'^. 
when  firm  cannot  sue  on,  277. 
set-off  in  actions  on,  290  et  seq. 
not  to  carry  on  business,  436,  437,  note  (o). 
not  to  sue, 

partner  may  join  in  suing  notwitlistanding,  270. 

when  not  eijuivalent  to  a  release,  2.'i7. 
to  pay  out  of  funds  of  partnersliip  only,  effect  of,  2U1. 

CREDIT 

of  firm,  destruction  of,  not  per  se  a  ground  for  dissolution,  581. 
•     See  BouuowiNr,  Money. 

CREDITOR, 

meaning  of  the  phrase  a  partner  is  a  creditor  of,  or  a  debtor  to,  his  own 

firm,  110. 
of  firm  not  a  separate  creditor  of  members,  108,  &c.     See  Deuts. 
joint  and  separate,  who  is,  701  et  se(j. 

secured,  position  of,  in  the  case  of  the  bankruptcy  of  the  debtor,  714,  749. 
of  firm  has  no  lien  on  its  property,  334. 

petition  by,  for  adjudication  of  bankruptcy  against  partners,  033  et  seq. 
rights  of 

against  partners, 

dormant    partners,    125,    192,    note    (r/),   212.      See     Dok.mant 

Pautxeks. 
the  estate  of  a  deceased  partner,  594  et  seq. 

See,     also.     Deceased     Partneii  ;      E.vecltors  ; 

LlAHILITY. 

of  a  bankrupt  partner,  729.     See  Bankuii'tcy. 
of  bankrupt  firm,  720,  743. 
incoming  partners,  205  et  seq. 

quasi  partners.     See  Ql:asi-Paktnership  ;    Holdixi;   Out. 
retired  partners,  223  et  seq. 

See  Retiked  Partner  ;    Liauility. 
surviving  partners,  ()02.     See  Sirvivinc;  Partners. 
effect  of  dissolution  of  partnership  on,  134,  580. 
not  affected  by  agreements  Ixtwren  i);irtners,  239.     See  Notice. 
of  deceased  ])artner,  to  an  account,  401. 
conflict  of  different  classes  of  creditors,  598. 
loss  of  rights  of, 

by   payment,    225   et   seq.      See    .Aithopriatios    of    Pay- 

-MENTS. 

by  dealings  with  the  continuing  jtartners,  242,  253. 

by  dealings  with  the  surviving   jiartners,  229. 

by  merger  of  debt,  254  et  seq.,  70:]. 

by  lapse  of  time,  257  et  seq.,  597.    See  Li.mitatkivv.  .Stati-te 

of. 
by  release,  237. 
by  substitution  of  debtors  and  securities.  239  »/  .<eq. 
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CREDITORS'  DEED,  75(3. 

trustees  of,  not  partners,  30. 

assent  of  one  partner  to,  135. 

by  partners,  631. 

by  one  partner  for  creditors  of  firm,  (331. 

CRIME, 

partnership  for  sharing  profits  of,  93,  and  note  (n). 

CRIMINAL  LAW, 

remedy  of  one  partner  against  another,  450,  457. 

CRIMINAL  PROSECUTION 

of  partner,  ground  for  dissolution,  582. 

CROWN, 

prerogative  of,  as  regards  shares,  in  partnersliip,  340,  583,  note  (()• 

CUSTODY 

of  books  of  firm,  agreements  as  to,  420.     See  Books. 

CUSTODY  OF  FIRM, 

misapplication  of  money  in,  consequence  of,  150-1(32. 

CUSTOMERS, 

allowance  for  treating,  383. 
right  to  solicit  old,  440,  and  note  (g). 
See  Dissolution  and  Notice. 

CUSTOMS 

of  merchants  as  to  payment  of  interest,  389. 

of  trade,  effect  of  on  reputed  ownership,  677,  note  {y). 

rendering  agent  personally  liable,  177,  note  ("0- 

illegal,  unknown  to  princii)al,  effect  of,  370,  note  (/),  372,  note  (t). 

DAMAGE, 

to  firm,  when  necessary  to  support  action  by  it,  278. 

DAMAGES, 

as  to  actions  l)etween  partners  for,  561. 

may  be  set  off  against  debts,  658. 

what  fraud  sufficient  to  support  an  action  for,  479,  481. 

unliquidated  when  not  provable  in  bankruptcy,  707. 

action  for  account  not  dismissed  because  plaintiff  entitled  to,  458. 

co-owners  no  right  of  action  for  by  way  of  contribution,  (50. 

DATE 

of  dissolution  in  cases  of  lunacy,  579. 

misconduct,  579. 
other  cases,  572. 
See  Commencement. 

DEALINGS, 

with  one  partner  only,  179. 

bona  Jide  with  l)ankrupt  partner,  681. 

with  solvent  jjartners,  671. 

by  creditors  with  continuing  partners,  effect  of,  on  rights  against  retired 

partners,  242  et  sef/. 
by  one  partner  with  his  co-partners,  .305. 

DEATH  OF  PARTNER, 

dissolution  of  partnership  by,  590  et  seq.    See  the  Analysis  of  Contents, 
Bk.  IV.  c.  3,  and  infra.  Deceased  Partnek,  Execi;tors,  Sikvivino 
Partners,  Dissolution. 
effect  of,  on  adjudication  of  bankruptcy,  637,  638. 
on  right  to  sue,  288. 
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DEATH    OF    VAKTSKR  — continued. 

1.  As  between  partners,  5!tO. 

works  dissolution,  500. 

return  of  premium  in  case  of,  ()7. 

accounts  on,  ol4. 

position  of  executors  of  deceased  partner,  500,  503. 

surviviiiu  ])artners,  501. 
account  of  subseiiiuiit  profits,  521  et  seq.,  502. 
making  co-partner  e.xi'cutor,  503. 
succession  duty  on,  504. 
effect  of  as  regards  goodwill,  443. 

2.  As  regards  joint  creditors,  211. 

position  of  executors  of  deceased  as  regards  creditors  of  firm,  211,  594. 
tabular  view  of  cases  sliowing  where  estate  of  deceased  i)artner  dis- 

ciiarged,  and  wiiere  not,  505-507. 
administration  of  deceased  partner's  estate  by  creditor,  598. 
rights  of  joint  and  separate  creditors  contrasted,  508. 
form  of  order  for  administration  by  creditor,  (iOO. 
personal  liability  of  executors,  503,  004. 
liability  of  assets  by  acts  of  testator,  005. 
direction  by  will  to  carry  on  trade,  006. 
trust  to  carry  on  business,  607. 
amount  of  assets  liable,  009. 

right  of  creditors  to  stand  in  place  of  executors,  606,  007. 
o.  As  regards  separate  creditors,  legatees,  &c. 

separate  creditors,  legatees,  >.<;c.,  must  look  to  executors,  610. 

surviving  partners  not  proper  parties,  (ill,  012. 

account  between  executor  and  surviving  partner,  613,  614. 

arrangements  between  executor  and  surviving  partner,  614. 

rights  when  share  of  deceased  not  got  in,  014. 

interest  and  profits,  615. 

profits  made  since  death,  527,  616. 

accounts  of  when  ordered,  61(>,  017. 
when  refused,  617. 
executors  continuing  business,  614. 
specific  bequests  of  shares,  619. 

tenant  for  life  under,  020,  621. 
duty  of  executors  to  sell  sliares,  020. 
loans  by  executors,  018. 
executors  becoming  partners,  618. 

DEBEXTUKES 

not  within  doctrine  of  reputed  ownership,  678. 

DEBTOR, 

partner  in  what  sense  debtor  to  firm,  110,  401. 
substitution  of,  effect  of  on  liability  of  firm,  2.39  et  seg. 

DEBTS 

of  partnership,  effect  of,  on  its  duration,  121. 

payment  of,  out  of  assets  of  deceased  partner,  104,  195,  190. 

to  one  partner,  134. 

after  dissolution,  134. 

to  bankrujjt  jjartner,  668. 

of  debt  not  due  to  firm,  134. 

by  taking  bill  in  paynunt,  136. 
release  of,  b}'  one  ])artner,  135,  137. 
receipt  for,  by  one  ])artner,  135. 

by  surviving  i)artner,  284. 
transfer  of,  assent  of  ouv  jiartner  to,  135.  * 

one  partner  taking  shares  as  security  for,  141. 
one  partner  settling,  1.36. 
promise  by  one  partner  to  pay,  1-36. 
tender  of.  to  one  jiartner,  136. 
liability  of  partners  for.     See  Cukpitou  ;  Liaimlity. 
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DEB  rS  —  continued. 

extinction  of  by  doctrine  of  merger,  254  et  seq.,  703. 

by  payment,  22b  et  seq.    See  Appropriation  of  Pavmknts. 

by  release,  2o7  tt  seq.     See  Relkask. 

by  substitution  of  debtors,  2;i!9  et  seq. 

by  lapse  of  time,  257  et  seq.,  508,  597.     See   Limitation, 
Stai'ites  of. 

by  discharge  of  bankrupt,  752. 

by  arrest,  2o8.  * 

of  partnership  when  joint  and  several,  193,  199. 
claim  for  against  assets  of  deceased  partner,  192,  193. 
set-otf  of,  290.     See  Set-off. 
buying  up,  at  less  than  their  nominal  value,  effect  of 

in  bankruptcy,  603. 
assignment  of,  effect  of,  as  regards  set-off,  291. 
to  continuing  partners,  450. 
may  now  l)e  made,  285. 
assignee  of,  may  sue,  when,  285,  652. 

right  of  partner  to  insist  on  payment  of,  351,  352,  and  note  (q). 
agreement  by  partner  to  bring  in  good,  417. 
guarantee  against,  given  to  incoming  partner,  418. 
agreements  as  to  getting  in,  448. 
right  of  solvent  partner  to  get  in,  670,  671. 
in  what  cases  new  partner  may  join  in  action  for,  285. 
application  of  doctrines  of  reputed  ownership  to,  678,  679. 
order  in  which  joint  and  separate  are  paid,  598,  709,  and  note  (2). 
what  are  joint  and  what  are  separate,  701.     See  Joint  Debts. 
separate.     See  Separate  Debts. 
proof  of  in  bankruptcy,  707.     See  Bankuitptcv. 
wiien  sufficient  to  support  bankruptcy  petition,  634. 
vest  in  trustee  in  bankruptcy,  652. 

DECEASED  PARTNER, 

actions  against  estate  of,  parties  to,  460. 
assignment  of  share  of  by  executors,  450. 
administration  of  estate  of 

by  the  surviving  partners,  591. 
by  creditors  of  the  firm,  598. 

by  the  separate  creditors,  legatees,  or  next-of-kin,  610. 
adjustment  of  the  conflicting  rights  of  creditors  in  action  for,  598. 

joint  and  separate  creditors,  598. 
secured  creditors,  602. 
form  of  order  for,  600. 

effect  of  judgment  for,  on  right  to  sue  surviving  partners,  195,  603,  612. 
set-off  in,  291  et  seq. 
account  of  assets  of 

where  they  have  been  improjierly  employed  in  trade,  606,  724. 
right  to,  by  separate  creditors  and  legatees,  494. 
where  share  of  deceased  not  got  in,  614. 
appointment  of  a  rei)resentative  of,  591. 
liability  of  survivors  for  assets  of,  614. 
liability  of  estate  of 

to  creditors  of  the  firm,  194,  594,  597  n. 

in  respect  of  what  occurreil  before  death,  594. 
in  respect  of  what  occurred  after  death,  604. 
table  of  cases,  595-597. 
where  assets  have  been  continued  in  the  partnership  business, 
by  direction  of  deceased,  606  et  seq.,  722. 
where  no  direction,  617,  724. 
in  case  of  liankruptcy,  722,  note  (7). 
where  surviving  partner  is  insolvent,  598  n. 
after  judgment  agamst  the  surviving  partners,  194,  257 
notwithstanding  the  Statute  of  Limitations,  262. 
for  torts,  595. 
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DECEASED   VWVVKKn  —  rontimted. 

discharge  of  tstatt'  of,  from  debts  of  firm 

by  appropriation  of  payiueiits,  22i).      See  ArruoriUATioN  of  Pav- 

MKNTS. 

by  Statute  of  Limitations,  597. 

by  dealinjj;s  witli  the  survivinf;  partners,  240,  5!)0. 

none  wliere  dealings  indueed  by  fraud,  252. 
specific  ])erforniance  of  agreements  relative  to  share  of,  482. 
executors  of,  may  be  joined  as  defendants  with  survivors,  wlien,  288,  460, 

598,  m.i. 
rescission  of  contracts  relating  to  his  share,  487,  488,  and  note  (»). 
where  executors  partners,  488. 
where  they  are  not,  487. 

See  Death;  Exkcltors;   Surviving  rAuiNKHs. 

DECEIT, 

action  for  damages  for,  162. 

distinguislied  from  other  actions  based  on  fraud,  103. 
partner.s  liable  for  deceit  of  one,  150  n. 
See  FuAii). 

DECREE 

for  dissolution  of  partnership,  516. 

in  case  of  lunacy,  577. 
for  the  administration  of  the  estate  of  a  deceased  partner,  600. 
for  partnership  account,  516,  519  n. 

See  Account;  Dissolution;  Judgment;  Order. 

DEED, 

one  partner  has  no  authority  to  bind  firm  by,  loii,  I'M. 
necessity  of,  to  dissolve  a  partnership  created  by  deed,  572. 
not  necessary  to  prove  partnership,  87. 
who  can  sue  on,  177. 
effect  of  removing  seal  from,  238. 

of  partnership,  general  rules  for  construction  of,  406  et  seq. 
power  to  vary,  409. 
DEFENCE 

to  actions  by  partners,  founded  on  conduct  of  one  partner,  116,  117. 

alteration  in  the  law  as  to,  by  the  Judicature  acts,  267  et  seq. 
to  actions  for  an  account  and  discovery,  506. 

accord  and  satisfaction,  515. 

account  stated,  512. 

award,  514. 

denial  of  partnership,  507. 

payment,  515. 

release,  516. 

Statute  of  Limitations,  508. 

laches,  466  et  seiy. 

illegality,  105. 

waiver,  516. 

DEFINITIONS 

of  partnership,  2  et  seq. 

DELAY 

of   plaintiff,   when    a   bar   to   relief,   467.      See   Laciik.>*;    Limitations, 
Statute  ok. 

DEMURRER, 

laches  could  not  be  taken  advantage  of  by,  475. 

DENIAL  OF  PARTNERSHIP, 

effect  of,  in  action  for  account  and  discovery,  506.^ 

as  regards  the  appointment  of  receiver,  552. 

DEPOSIT   OF   DOCUMENTS,  ^       „ 

effect  of,  as  regards  the  doctrines  of  reputed  ownership,  6.8.     See  equi- 
table Mortgages. 
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DESTRUCTION   OF  ACCOUNTS, 

consequence  of,  in  taking  ac>-ounts,  405. 

DEVASTAVIT, 

by  executor,  proof  for,  738,  note  (  /). 

DEVISEES, 

of  land  and  trade  carried  on  on  it,  how  far  partners,  332,  333. 

DEVOLUTION 

of  partnership  property,  341. 
legal  estate  in  land,  341. 
choses  in  action,  341. 
chattels,  342. 
goo<l\vill,  342. 

DIRECTION, 

by  deceased  partner  to  carry  on  trade,  effect  of,  610. 

DIRECTORS, 

liability  of,  for  work,  &c.,  done  by  their  authority,  45. 
cheques  drawn  by,  133,  note  (rf). 
right  of,  to  contribution,  375. 

DISABILITIES 

of  partners,  116,  117,  268. 
under  Bankruptcy  law,  624. 

DISCHARGE, 

by  one  partner,  effect  of,  135. 

from  liability.     See  Liability. 

of  bankrupt.     See  Certificate  and  Order  of  Discharge. 

DISCLAIMER, 

by  trustee  of  bankrupt's  onerous  property,  651. 

DISCLOSURE, 

duty  of  partner  to  make,  to  co-partners,  305  et  seq.,  306. 

DISCOVERY.     See  Inspection. 

of  parties  where  name  of  firm  is  used,  2(i5. 
right  of  partner  to,  501. 
in  actions  for  account,  404,  501. 
defences  to  actions  for,  506. 

accord  and  satisfaction,  515. 

account  stated,  512. 

award,  514. 

waiver,  516. 

denial  of  partnership,  507. 

release,  516.  ♦ 

Statute  of  Limitations,  508. 

laches,  466. 

illegality,  102. 
where  right  to  depends  upon  a  preliminary  question,  507,  508. 
by  unlicensed  l)rokers,  97. 

DISCRETION, 

power  of  i)artner  to  act  on  liis  own,  127. 

as  to  joining  firm,  20,  433,  555.     See  Option. 

of  court 

as  to  interfering  between  partners,  464  et  seq. 
See,  also,  Injunction  ;  Specific  Performance. 

DISPUTES 

between  partners,  &c.,  mode  of  settling,  313.     See  Majority. 
where  they  relate  to  ordinary  business,  314. 

where  tiiey  relate  to  a  change  in  tlie  nature  of  the  business,  315. 
all  partners  entitled  to  be  heard,  315. 
as  to  internal  matters,  courts  do  not  interfere,  4(i(i. 
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DISSENTIENTS, 

powers  of,  .'HS.     See  Majoihtv. 

retirement  of,  317. 

offer  of  indemnity  to,  318. 

DISSOLUTION, 

actions  for,  401,  4!)1  et  ser/. 
parties  to,  450  ct  sn/. 
next  friend  of  lunatic  may  brinp,  570, 
should  be  brought  in  Chancery  Division,  491. 
how  statement  of  chiims  siiouM  be  framed,  401. 
where  partnership  is  at  will,  401. 

w  here  partnership  may  be  wound  up  under  the  Companies  act,  401. 
not  seeking,  rule  as  to  granting  relief  in,  464  et  seq. 

parties  to,  4(i2,  403. 
for  sliare  of  assets  after  a,  509. 
causes  of,  570  et  seq. 

will  of  any  partner,  571. 

unless  no  right  of,  under  agreement,  10,  note  (e). 
impossibility  of  going  on,  owing  to 

the  hopeless  state  of  the  partnership  business,  676. 
the  lunacy  of  one  of  the  partners,  577. 
misconduct,  &c.,  580. 
death,  580  et  seq.     See  Deceased  Partner. 
retirement,  573. 
expulsion,  574. 
transfer  of  interest,  583,  viz. 

bv  the  assignment  by  one  partner  of  his  share  in  the  partnership, 
'  303,  583. 
by  the  taking  of  a  share  in  execution  under  a  Ji.  fa.,  350,  and 

note  ((/),  583. 
by  bankruptcy,  577,  583.     See  Bankri;ptcy. 

of  one  partner,  640,  (JOO. 
formerly  by  marriage  of  female  jjartner,  583. 
,  the  occurrence  of  some  event  which  renders  thecontinuance  of  the 

partnership  illegal,  585. 
war,  585. 
notice  of  importance  of  giving,  213,  214,  222  n. 
each  partner  has  a  right  to  give,  214. 
how  to  be  given,  222. 
what  amounts  to,  221  at  seq.,  571. 

insufficient  notice  of,  426. 
effect  of,  215. 

as  regards  the  doctrines  of  reputed  ownership,  680. 
as  regards  future  acts,  210  et  seq. 
injunction  against  circulating,  539. 
time  from  which  dates,  572. 
in  case  of  lunacy,  579. 
in  case  of  misconduct,  582,  583. 
consequence  of,  580. 

as  regards  past  acts,  240. 

future  acts,  210. 
return  of  premium.  05.     See  Premium. 
apportionment  of  premium,  64  et  seq. 
lien  of  solicitors,  120. 
actions  by  and  against  the  firm,  284. 
getting  in  debts,  448,  669. 

conversion  of  joint  into  separate  property,  336. 
creditors,  586. 

when  they  agree  to  Uiok  for  payment  to  contmuing 
partners  only,  241. 
partners,  587. 

right  to  carry  on  business,  437. 
bills  endorsed  after,  213,  214,  073. 
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DISSOLUTION  —  ron^/iwet/. 
consequence  of, 

torts,  214. 

property  acquired  after,  326. 

articles,  410. 

pending  contracts,  558. 

payment  for  services  rendered  after,  381. 

between  lawyers,  each  entitled   to  share  of  fees   from   un- 
finislied  business,  527  n. 

mere  insolvency  does  not  work,  049. 
how  far  a  partnership  continues  after,  217. 
deed  not  necessary  on,  572. 

award  on  submission  of  all  matters  in  difference,  426. 
agreements  as  to,  425.     See  Articles  of  Partnekship. 
driving  a  partner  to,  497,  575. 
provision  for,  in  case  of  insolvency,  425. 
injunctions  in  actions  for,  491,  541.     See  Injunction. 
rescission  of  agreements  made  on,  484. 

receivers,  appointment  of  in  actions  for,  547  et  seq.     See  Receiver. 
accounts  on,  421,  518  eA  seij. 
account  without,  494  et  seq.     See  Account. 

of  profits  since,  32(),  521. 
sale  of  partnership  property  on,  555. 
valuation  of  share  on,  429. 
stamp  on  assignment  by  outgoing  partner,  450. 
clauses  in  deeds  as  to,  425. 

part  payment  by  continuing  partner  after,  effect  of,  263. 
of  company  by  bankruptcy  of  shareholder,  649. 

DISTANCES, 

measurement  of,  437,  note  (o). 

DISTINCT  CONTRACTS, 

double  proof  in  respect  of,  748. 

DISTINCT  TRADES, 

effect  of  carrying  on  as  regards  proof  in  bankruptcy 
by  a  separate  estate  against  a  joint  estate,  725. 
by  a  joint  estate  against  a  separate  estate,  736. 
by  a  creditor  in  both  trades,  747,  748. 

DISTRESS 

in  name  of  firm,  137. 

on  partnership  goods  for  rent  due  from  partners  separately ;  see  Ex  parte 
Parke,  18  Eq.  381. 

DIVIDENDS, 

payment  of,  out  of  cai)ital,  394,  note  (f). 
apportionment  of,  021. 
declaration  of,  in  bankruptcy,  693. 

See  Profits.  l\ 

DIVISION  OF  ASSETS  ' 

between  partners,  355  n. 

DIXON, 

his  definition  of  partnership,  2. 

DOCUMENTS, 

proof  of  partnership  by  informal,  85. 

production    and    inspection    of,    in    actions,   501.       See    Production'    of 
Documents. 

DOMAT, 

his  definition  of  partnership,  2. 

DOMICIL, 

of  i)artners,  72. 

effect  of,  on  partnership  in  case  of  war,  72,  73. 
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DOOKS, 

names  on,  cvidoiicf  of  imrtiicrsliip,  80. 

DORMANT  PAHTNEU, 

liabilitifs  of,  10,  125,  102,  note  (</). 
on  written  contract,  178. 

on  contracts  in  wliicli  he  is  not  named,  ift,  212,  275,  note  (s). 
authority  of,  125. 

position  of,  and  that  of  mere  lender  compared,  1(5 
vvlio  is  not,  212,  note  (//). 
effect  of  retirement  of,  212. 

where  continues  to  hohl  iiiinself  out,  21'). 
notice  of  retirement  of,  when  necessary,  213. 
may  be  joined  as  defendant,  or  not,  281  n. 

discharge  of,  by  doctrine  of  api)ropri:itii)n  of  i)ayment8,  220.     See  Lia- 
mi-iTY. 
by  substitution  of  debtors,  difiiculties  of,  245. 
when  to  sue  with  otliers,  276. 
actions  again.-st,  281. 
set-off  in  actions  by  and  against,  294. 
may  be  made  bankrupt,  (333. 
may  be  included  in  joint  adjudication,  031. 
how  affected  by  doctrines  of  reputed  ownership,  080. 

wlien  dead,  001. 
how   affected    by    judgment    against    co-partners,   256,   note    (s).      And 
Addeno.v. 

DOUBLE   PROOF, 

by  princii)al  and  surety,  effect  of,  710. 

rule  against,  710,  743. 

when  allowed,  747. 

election  in  ease  of,  743. 

when  creditor  holds  security,  740. 

DRAFT 

of  agreement  evitlence  of  partnershij),  80. 

DRAWINGS, 

monthly,  agreements  as  to,  418. 

DURATION 

of  partnership,  121  et  ser/.     Sec  Dissolution. 
agreements  as  to,  413. 
after  dissolution,  217. 

effect  of,  on  partnership  articles,  410. 
effect  of  taking  lease,  121. 

outstanding  debts,  121. 
after  term  has  expired,  122. 
implied  terms  of,  122. 
of  liability,  201  et  seij.     See  Liarility. 
commencement  of  liability,  201. 

of  firm  for  acts  of  incoming  partner,  202,  203. 
of  incotuing  partner  for  acts  of  firm,  205-207. 
of  promoters  of  companies,  45,  200. 
termination  of  liability,  210. 
as  to  future  acts,  210. 
by  death,  211. 

by  bankruptc}-,  212.     See  Bankki  ptov. 
by  retirement  of  dormant  partner,  212. 
by  dissohition  of  i)artnership.  213. 
as  to  jiast  acts,  223. 
by  payment,  225. 
release,  237. 

substitution  of  debtors  and  securities,  230. 
merger,  254. 
lapse  of  time,  257. 
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DUTIES 

of  partners  generally.     See  Analysis  of  Contents,  Bk.  III. 
inter  se,  .303,  304. 

not  all  to  be  found  in  partnership  articles,  406. 
See  also  Partners. 

EJECTMENT, 

by  partners,  "Zld. 

by  one  partner  against  another,  328,  note  (0,  562. 

by  one  co-owner  against  another,  58. 

ELECTION, 

formerly  between  action  and  proof  in  bankruptcy,  718. 
between  proof  against  joint  or  separate  estates,  743. 

when  made  conclusive,  745. 

when  not  deemed  to  have  been  made,  746. 

by  petitioning  creditor,  747. 

ELECTION,  PARLIAMENTARY, 

right  of  partner  to  vote  at,  in  respect  of  partnership  property,  348. 

EMBEZZLEMENT 

by  servants  sharing  profits,  13,  note  (;),  457,  note  (a),  and  note  1. 
by  partner,  457,  and  note  1. 

ENEMY, 

partnership  for  trading  with,  illegal,  73,  92. 

ENGRAVINGS, 

registration  of,  \inder  name  of  firm,  113. 

EQUALITY 

of  shares  in  partnership,  .348,  349. 

of  profit  and  loss  but  not  of  capital,  403. 

EQUITABLE  MORTGAGES 

for  advances,  effect  of  change  of  firm  on,  119,  120. 
given  by  one  partner  on  behalf  of  firm,  140. 
may  be  created  or  extended  by  parol,  119,  120,  715. 
how  they  affect  right  to  prove  in  bankruptcy,  714. 

observations  on,"T15. 
how  affected  by  doctrine  of  reputed  ownership,  678. 

EQUITY, 

differences  between  rules  of  law  and,  as  regards  contribution  and  indem- 
nity, 374. 

difference  between  rules  of,  and  bankruptcy  as  regards  secured  creditors, 
602. 

remedy  in,  in  respect  of  money  of  which  the  benefit  has  been  had,  191. 

courts  of,  have  ample  powers  to  settle  affairs  of  partnerships,  492  n. 

EQUITIES  OF  REDEMPTION 

not  within  doctrine  of  reputed  ownership,  678. 

ESTATE 

of  deceased  partner.     See  Death  ;  Deceased  Partner;  Executors. 
of  bankrupts.     See  Bankruptcy. 

ESTOPPEL 

by  holding  oneself  out  as  purtner,  40. 
discharge  of  retired  partner  by,  249. 

EVICTION, 

annuity  payable  until,  436. 
See  E.jectmext. 

EVIDENCE 

that  a  person  is  a  partner  or  r^uasi  partner,  80  et  aeq.     Bk.  I.,  cap.  4. 
what  has  to  be  proved,  83. 
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EVIDENCE  — continued. 

usual  means  of  proof,  84,  8W,  90. 

effect  of  the  Statute  of  Frauds,  80. 
where  there  is  no  writiiit;,  HO,  y4. 
acts  of  alleged  co-partner,  bO. 
admissions,  87. 

articles  of  partnership  need  not  be  proved,  87. 
of  future  i)artnershii),  80. 
retrospective  articles,  88. 
of  lunacy,  578. 

upon  whicii  partnership  accounts  are  taken,  536. 
partnership  hooks,  530. 
banker's  books,  537,  note  (<)• 

See,  also,  Li.vniLiTY  ;   Proof  of  Debt«  ;    Notick. 

EXCISE  LAWS, 

illegality  of  parl^nerships  infringing,  95,  99,  note  (s). 
effect  of  breach  of,  by  one  partner,  149. 
contribution  in  case  of  breach  of,  378. 

EXCLUSION 

from  management  of  partnership  business,  301. 

agreements  as  to,  10,  302. 

injunction  in  case  of,  543. 

receiver  in  case  of,  551. 

account  in  case  of,  496. 
from  share  of  profits,  395. 

EXECUTION 

against  a  partner  for  a  separate  debt,  356. 

duty  of  the  sheriff,  350. 

sheriff  seizes  the  partnership  property,  356,  357. 

sale  of  execution  debtor's  share,  358. 
may  be  by  private  contract,  358. 

rights  of  the  other  partners,  358. 

interpleader  by  sheriff,  358,  note  (q),  362. 

since  the  Judicature  acts,  301  ;  form  of  order,  see  Seton  on  Decrees, 
1214,  edition  4. 

action  against  sheriff  by  solvent  partner,  568. 

position  of  the  purchaser  from  the  sheriff,  358. 

position  of  the  execution  debtor,  359. 
creditor,  3(Jl. 

purchase  of  interest  by  his  co-partners,  300. 

dissolution  of  partnership  by,  359,  note  (rf),  583. 

injunction  in  cases  of,  3-59. 

receiver  in  cases  of,  359. 
against  partners  for  their  joint  debt,  298  et  seq. 

against  whom  it  may  issue  when  judgment  agamst  firm,  299,  300. 

against  wliat  property,  300. 

where  there  is  a  receiver,  ."iOO,  554. 

where  alleged  debtor  abroad,  300.  note  (/). 
benefit  of  belonging  to  trustee  in  bankruptcy,  654,  675. 
when  levied  by  seizure  and  sale  not  invalid  as  act  of  bankruptcy,  665, 

675. 
seizure  by  sheriff  protects  creditor,  709,  note  (6). 
purchaser  at  sale  on,  takes  rigiit  to  surplus,  if  any,  359  n. 

EXECUTION   CREDITOK, 

conflicting  rights  of,  and  trustee  in  bankruptcy,  674. 
See  ExKCUTiON. 

EXECUTORS, 

of  a  deceased  partner 

do  not  become  partners,  590. 

unless  express  agreement  to  tliat  effect,  590. 
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EXECUTORS  —  continued. 
liabilities  of,  691. 

to  surviving  partners,  591. 

to  creditors  of  the  firm,  594  et  seq.,  604. 

as  regards  what  oceurred  in  the  lifetime  of  the  testator,  594, 

595,  003. 
as  regards  what  has   occurred   since   the    testator's   death, 
604. 

by  sharing  profits  with  surviving  partners,  604,  note  (/). 
by  carrying  on  business  with  the  assets  of  their  testator, 
604  et  seq. 
wliere  direction  to  carry  on  trade,  606. 
trust  to  carry  on  business,  607. 
liability  to  be  made  bankrupt,  593. 
to    the    separate    creditors,   legatees,   and   next    of    kin    of    the 
deceased,  610. 

where  partnership  was  illegal,  108. 

the  assets  of  the  deceased  are  not  got  in,  614. 
they  are  the  surviving  partners,  528  et  seq.,  614. 
they  enter  tlie  firm,  618. 
wilful  default,  612. 
duty  of,  to  convert  share  into  money,  593,  620. 
rescission  of  contracts  between  executors  and  surviving  partners,  487 

et  seq. 
cannot  risk  estate  unless  protected  by  articles,  604  n. 
where  protected  by  will,  610  n. 
effect  of  part-payment  by,  as  regards  the  Statute  of  Limitations,  262. 
injunction  against,  542. 
account  stated  with,  613. 
actions  by  and  against,  288,  461,  612. 

parties  to,  288,  461,  612. 
allowances  to,  in  India,  381. 
illegality  set  up  by,  108. 
loans  by,  to  surviving  partners,  615,  618. 
receiver  appointed  against,  548. 

cannot  prove  in  bankruptcy  against  surviving  partners,  when,  722. 
rights  of 

as  regards  surviving  partners,  593. 

where  they  are  surviving  partners,  593,  614. 

to  interfere  with  surviving  partners,  591. 

to  account,  493,  591. 

to  compel  proper  appropriation  of  payments,  591. 

to  have  the  assets  sold,  592,  593,  620. 

as  regards  goodwill,  443,  592. 

to  account  of  profits  made  since  their  testator's  death,  521  et  seq.,  592, 

616  et  seq. 

to  compensation  for  trouble,  592. 
to  indemnity,  594,  607. 
extent  of  indemnity,  609. 

to  retain  balance  due  on  the  partnership  account,  490. 
agreement  witli,  is  with  those  who  prove,  19,  note  (z). 
See  Death  ;  Deceased  Paktnek. 

EXECUTORY  AGREEMENT 

not  sufficient  to  convert  joint  into  separate  estate,  337,  698. 

EXPELLED  PARTNER.     See  Expulsion. 

EXPENSES 

of  forming  company,  liability  of  promoters  for,  .385. 

of  trustee  in  bankruptcy  when  paid  out  of  joint  estate,  694,  720,  note  (r)„ 

separate  estates,  694. 
of  managing  jjartner,  380,  and  note  (//)• 
right  of  partner  to  charge  for,  381,  382,  note  (/y). 
no  allowance  in  respect  of,  unless  actually  incurred,  384. 
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EXPENSES  —  continued. 

to  be  charged  to  tlie  firm,  agreements  as  to,  4lH. 
action  between  partners  for  not  contributing  to,  004. 
See,  also,  CoNTitmuTKJN. 

EXPULSION 

of  partner,  574. 

exercise  of  powers  of,  411,  42<>,  427,  576. 
provisions  in  articles  as  to,  420,  427. 
agreements  made  on,  when  void,  480,  487. 

EXTENSION  OF  BUSINESS, 

power  of  partners  as  to,  137,  315  et  se(j. 

EXTENT, 

sale  of  share  under,  .■>40. 

EXTRAOKDINAKY  NECESSITY. 

power  of  one  partner  to  bind  firm  in  cases  of,  126. 
See  Implied  Poweks. 

FACTORS'  ACTS,  140,  141. 

FALSE  ACCOUNTS, 

rendered  by  one  partner,  105.     See  Accounts. 

FALSE  STATEM  ENTS, 

rescission  of  contract  for,  &c.,  479,  482.     See  Frt.^uD. 
by  one  partner,  liability  of  firm  for,  102  et  sei/. 
actions  for,  481. 

FARMERS, 

accounts  between,  59. 

sharing  profits  when  partners,  332,  333. 

one  of  a  firm  of,  has  no  power  to  bind  others  by  bills,  131. 

FELONS, 

partners  who  are,  73,  74. 
partnership  between,  93,  note  (n). 

FL  FA. 

sale  of  partner's  share  under,  340,  356  et  seq. 
purchaser  takes  rigiit  to  surplus,  if  any,  359  n. 
dissolves  the  partnership,  583. 
See  Execution. 

FIRM, 

mercantile  and  legal  view  of,  110  et  set]. 

consequence  of  difference,  112. 
in  wliat  sense  a  debtor  to  or  creditor  of  its  own  members,  110,  401. 
name  of,  112.     See  Name. 

should  be  expressed  in  the  articles,  413. 

partners  may  be  registered  as  shareholders  in,  112. 

as  owners  of  copyright,  112,  113. 
a  trade  mark,  114. 
mistakes  in,  115. 
how  described  in  legal  instruments,  112. 
each  partner  the  agent  of,  124.     See  I.mplied  Powers. 
actions  by  and  against 

general  remarks  on,  115,  273. 

may  be  brought  in  name  of,  112,  205.     See  Action. 
formerly  could  not  sue  or  be  sued  by  one  of  its  own  members,  115. 
at  law,  by  another  firm,  if  one  partner  was 
common  to  both,  115,  ll(i. 
conduct  of  one  partner  when  a  defence  to  an  action  by  him  anil  his 
co-partners,  110,  117. 
legacy  to,  11.3. 

advances  to,  by  trustees,  ll-S. 
may  act  in  bankruptcy  by  one  of  its  members,  624. 
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FIRM — continued. 

proof  of  debts  due  to,  707. 
changes  in,  effect  of,  113,  117.     See  Changes. 
as  regards  set-off,  297. 

sureties  and  securities,  117    118. 
equitable  mortgages,  119. 
solicitors'  lien,  120. 
actions,  28-4. 
two  firms 

with  common  partners.     See  Connected  Fium;  Common  Partner. 
actions  between,  115,  116. 

proof  in  bankruptcy  when  one  contains  another,  720. 
with  same  name,  liabilities  of  on  each  other's  bills,  181. 
See  Partnership;  Dissolution. 

FIXTURES 

not  within  the  reputed  ownership  clause  in  the  Bankrupt  acts,  678. 

FOLLOWING 

trust  money,  162,  521  et  seq. 

FOREIGN  BANKRUPTCY 

effect  of,  on  proof  of  debts  in  England,  719. 

FOREIGN  CONTRACTS 

remedy  on,  barred  by  the  Statute  of  Limitations,  259. 

FOREIGN  DEBTOR, 

execution  on  judgment,  in  case  of,  300,  note  (/'). 

FOREIGN  FIRM, 

service  of  writ  on,  266,  note  (o). 
income  tax,  when  payable  by,  394,  note  (c). 
liability  of,  to  Bankruptcy  law,  624,  note  («)• 
See  Alien. 

FOREIGN  PRINCIPALS, 

agents  for,  contract  as  principals,  275,  note  (s). 

FORGERY 

by  one  partner,  liability  of  firm  in  case  of,  155. 

FORM  OF  CONTRACT, 

effect  of  on  liability  of  partners,  176  et  seq. 

FORMS 

of  judgments  for  account,  517,  and  note  («). 

of  order  when  sheriff  seizes,  362.     See  Seton  on  Decrees,  1214,  edition  4. 

FRAUDS,  STATUTE  OF, 

effect  of,  on  contracts  of  partnership,  80. 

as  regards  guarantees,  138. 

excluded  by  part  performance,  81,  83. 
share  in  partnership  not  within,  348. 

FRAUD, 

liability  for  joint  and  several,  150  n.,  198,  702. 

actions  to  rescind  contracts  on  the  ground  of,  482  et  seq. 

where  a  third  party  intervenes,  480,  490. 

where  fraud  did  not  induce  the  contract,  481. 

how  lost,  490. 
actions  for  deceit,  and  other  actions  based  on,  103,  479  et  seq. 
parties  to  actions  relating  to,  284,  461. 

principal  not  bound  by  contract  which  is  known  to  be  a  fraud,  148,  149. 
concealment  when  a,  480,  and  note  (/«). 
bad  bargains  upheld,  there  being  no  fraud,  485. 
reopening  accounts  for,  513. 
release  set  aside  for,  145,  146. 
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FRAUD  —  continued. 

bargains  between  outgoinfj  an<l  continuin};  partners  set  aside  for,  486. 

vvitli  tlic  executors  of  a  deceased  partner  set  aside  for,  487  et  ser/. 
on  fiiitli  of  fraudulent  accounts  set  aside,  480. 
effect  of,  on  ri|,dit  to  contribution,  •M'AK 
on  person  holding  himself  out  as  partner,  effect  of,  oa  his  liability  to 

creditors,  41. 
right  of  proof  in  respect  of,  702. 
whether  double  proof  allowed,  745,  749. 

by  one  jjartner  on  another,  effect  of,  on  right  to  prove  in  bankruptcy 
against  joint  estate,  724. 

separate  estates,  733-709. 
on  creditors,  by  retiring  from  insolvent  firm,  573. 

by  converting  joint  into  separate  property,  338,  698. 
appointment  of  receiver  in  cases  of,  551. 
recovery  of  j)renuums  in  cases  of,  (54. 
Statute  of  Limitations  in  cases  of,  :.'59,  260. 

concealed,  259,  511. 
of  creditor,  effect  of,  as  regards  his  rights  against  retired  partner,  249. 
of  one  partner,  liability  of  firm  for,  149,  15U  n.,  100. 

effect  of,  on  actions  by  firm,  209. 
of  firm,  liability  of  firm  in  case  of,  150  et  seq. 
of  agent,  liability  of  principal  for,  147. 
of  infant,  75. 

liability  of  estate  of  deceased  partner  for,  590. 
estate  of  deceased  partner  not  released  by  dealings  with  survivors  where 

there  has  been,  252,  253. 
effect  of,  on  agreements  between  partners  changing  joint  into  separate 

estate  and  7'ire  veisd,  338,  698. 
inducing  ])erson  to  join  a  firm,  167,  482. 
on  incoming  i)artners,  173. 
effect  of,  on  doctrine  of  appropriation  of  payments,  235,  236. 

discharge  of  the  estate  of  a  deceased  partner,  250. 
partnership  formed  by,  no  defence  to  creditors,  103. 
ground  of  dissolution,  580. 

partnership  articles  construed  so  as  to  avoid,  406. 
measure  of  damages  for,  in  sale  of  share,  480  n. 

FRAUDULENT  ACCOUNTS, 
reojiening,  487. 
bargains  on  the  faith  of,  set  aside,  486. 

FRAUDULENT  CONVEYANCES, 
are  acts  of  bankrui)tcv,  027,  028. 
for  present  con.sideration,  ()29. 
may  be  set  aside  after  lapse  of  three  months,  631. 

FRAUDULENT  PREFERENCE,  628,  630,  053.^ 
trustee  in  bankruptcy  may  disaffirm,  209,  053. 
by  trustees,  030. 

FRAUDULENT  STATEMENTS 

of  one  partner,  liability  of  firm  for,  162  et  seq. 
actions  for,  481. 

as  to  solvency  of  another  do  not  bind  partner  unless  written,  138,  165. 
as  to  authority,  481,  note  (}>). 
See  Fu.MD. 

FREIGHT,  lien  on,  355. 

FRIENDLY  SOCIETIES 

not  partnerships,  50,  note  (/). 

action  against  member  of,  for  money  belonging  to,  568,  note  (6). 

criminal  ])roseeution  of  members,  457,  note  (ti). 

trustee  of,  may  petition  against  member  for  debt,  034. 
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FUKNITURE, 

of  partners,  to  whom  it  bolongs  in  the  event  of  bankruptcy,  G84,  note  (r). 
office,  may  belong  to  one  ])artner  only,  32'J. 

FUTURE  ADVANCES, 

securities  for,  effect  of  doctrines  of  merger  on,  256. 
See  Capital. 

FUTURE  PARTNERSHIPS,  20  et  seq.,  412. 
Statute  of  Frauds;,  effect  of,  on,  80. 

GAIN, 

partnerships  not  having  gain  for  their  object,  2,  4,  note  (t),  50. 

GARNISHEE  PROCESS, 

interest  of  partner  cannot  be  reached  by,  350  n. 

GAZETTE, 

partner  ordered  to  sign  advertisement  of  dissolution  for  insertion  in,  214. 
notice  of  dissolution  in,  effect  of,  222. 
See  Advektisements. 

GENERAL 

and  particular  partnerships,  50. 
powers  restricted  by  object,  407. 

GOODS, 

actions  between  partners  relating  to,  560,  568. 

liability  of  partners  for  goods  supplied  before  commencement  of  partner- 
ship, 204. 
pledge  of,  by  one  partner  when  binding  on  firm,  140. 
purchases  of,  by  one  ]iartner  on  credit  of  firm,  144. 
return  of,  by  one  partner  when  binding  on  firm,  144. 
sale  of,  by  one  partner  when  binding  on  firm,  146. 

by  solvent  partner  when  binding  on  trustee  of  bankrupt  partner, 
568,  671. 
held  for  special  purpose,  not  within  reputed  ownership  clause,  683. 

GOODS  AND  CHATTELS, 

what  are,  within  the  meaning  of  the  rule  as  to  reputed  ownership,  678. 

GOOD  DEBTS, 

agreement  as  to  bringing  in,  417. 

GOOD   FAITH 

required  from  partners,  303  et  seq.,  306  n,  313  n. 
agreement  to  observe,  418. 
See  Fkaiu;  Honour. 

GOODWILL, 

nature  of,  439. 

is  partnership  property,  327,  443. 

sale  of,  for  share  in  profits  of  business,  36,  37. 

as  a  going  concern,  558. 

by  trustee  of  bankrupt  partner,  652. 

effect  of  on  right  of  vendor  to  carry  on  the  business  sold,  444,  558. 

carries  right  to  use  old  firm  name,  446. 
valuation  of,  447. 
in  case  of  death,  443. 

retirement  of  one  partner,  444. 
in  connection  with  use  of  name,  444. 

trade-mark,  114,  447. 
agreements  as  to  paying  for,  415,  447. 
property  within  meaning  of  Stamp  Acts,  439  note  (a), 
legatee  of,  610. 

duty  to  preserve,  443  note  (9). 
h(jw  far  it  survives,  342. 

GROSS    PROFITS 

and  net  profits,  distinction  between  sharing,  7. 
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GROSS   RETURNS, 

distinction  between  sharin;^  profits  and  jjross  returns,  8,  17. 
sharing  does  not  constitute  jiartnersliip,  H,  17. 
persons  who  sliare,  not  7«(f.s(-partners,  20. 
co-owners  sharing,  not  partners,  18. 

GUARANTEE 

against  debts  given  to  incoming  partner,  418. 
power  of  one  partner  to  bind  firm  by,  188. 
ratification  of,  bv  firm,  loH. 
as  to  solvency  when  required  to  be  written,  138,  105. 

only  binds  parties  who  sign,  138. 
joint  and  several,  17'J  note  (<•). 

HIGHER   NATURE, 

extinction  of  debts  by  taking  securities  of,  205,  703. 

HIGHWAYMEN, 

partnerships  between,  03  note  («). 

HOLDING  our 

as  partner,  40  et  seq.     See  Qijasi-Partnership. 

meaning  of  phrase,  42. 

what  constitutes,  42. 

instances  of,  44. 

but  not  to  plaintiff,  43,  48  n. 

sufficient  i)roof  of  7»os/-partnership,  83. 

by  not  preventing  use  of  name,  43. 

by  signing  prospectus,  44. 

where  firm  name  does  not  disclose  who  partners  are,  45,  46. 

injunction  to  restrain,  544. 

after  retirement  or  dissolution,  217  note  (A). 
by  one  partner  as  being  solely  concerned  in  a  contract,  effect  of,  170,  277. 
effect  of  on  proof  in  competition  with  separate  creditors,  742,  note  {I). 
doctrine  of,  does  not  render  the  estate  of  deceased  partner  liable  to  third 

parties,  UOo. 
effect  of,  as  regards  doctrine  of  reputed  ownership,  700. 
effect  of  doctrine  of,  as  regards  torts,  47. 
by  infant,  74. 

after  coming  of  age,  73. 
by  retiring  partner,  45,  216. 

by  continuing  partners  of  bankrupt  co-partner,  212,  G67. 
by  survivitig  partner,  46. 
by  promoters  of  company,  45. 
by  married  woman,  77. 
limit  of  doctrine  of,  47. 
joint  liability  in  case  of,  197. 

HONOUR, 

high  standard  of,  requisite  among  partners,  303. 

those  about  to  become  partners,  303. 
those  who  have  ceased  to  be  partners,  303. 
See  Fk.\l  ij ;   Goou  Faith. 
HOUSES 

built  by  one  partner  on  partnership  property,  when  joint  estate,  330,  331. 

HUSBAND 

of  partner,  liability  of,  78. 

and  wife  partners  liability  of  in  bankruptcy,  78,  001  note  (/')»  "30. 
See  Mauuieu  Wo.max. 

IDIOCY, 

dissolution  on,  577.     See  Luxact. 

IDIOTS, 

partners  who  are,  76.     See  Lunatics. 
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IGNORANCE  ,        ^      ^, 

of  one  partner,  effect  of,  on  rights  of  firm,  142.     See  Notice. 
of  firm,  etfect  of, 

in  case  of  misapplication  of  money  by  one  partner,  lol  et  seq. 

in  other  cases,  172. 

ILLEGAL   ACTS, 

injunction  to  restrain.     See  Injunction. 
contribution  in  respect  of,  377. 

ILLEGAL   PARTNERSHIPS,  Book  I.,  cap.  5. 
what  partnerships  are  illegal,  91  et  serj. 
on  general  grounds,  92-9-1. 
by  particular  statutes,  95  et  seq. 
attornies  and  solicitors,  95,  100. 
bankers,  95,  97. 
brokers,  97. 
insurers,  97. 

medical  practitioners,  98. 
newspaper  proprietors,  99. 
patentees,  99. 
pawnbrokers,  99. 
theatre  managers,  101. 

unincorporated  companies  Avith  transferable  shares,  101. 
unregistered  partnerships,  101. 
consequences  of  illegality,  102,  585. 

as  regards  the  right  to  recover  back  subscriptions,  lOG. 
actions  for  account,  105. 
actions  by  and  against,  103  et  seq. 
contribution,  104,  377,  378. 
waiver  of  illegality,  104. 
illegality  a  defence,  105,  lOG. 

when  not  a  defence,  106. 
set  up  by  executors,  106. 
never  presumed,  91. 
executed,  will  not  be  disturbed,  93  n. 
executory,  will  not  be  enforced,  93  n. 
concealed  illegality,  106. 

members  of,  have  no  lien,  355.  ,     .  .  u- 

illegality  of  partnership  business,  a  cause  of  dissolution  of  partnership, 

585. 
appointment  of  receiver  in  case  of,  552. 
members  of,  liable  to  indictment,  109. 

ILLEGAL  TRUSTS,  108. 

actions  for  execution  of,  108. 

ILLNESS 

of  partner,  when  a  ground  for  dissolution,  578. 

IMPLIED  POWERS,  Book  II.,  cap.  1,  sees.  1  and  2. 
of  partners,  124-128. 
as  regards 

accounts,  128. 
actions,  271,  272. 
admissions,  128. 
agents,  129. 
arbitration,  129,  272. 
banking  account,  129. 
bankrui)tcy,  624  n. 
bills  and  notes,  129  et  seq. 
bonds,  131,  136,  137. 
b:jrrowing  money,  131,  321. 
capital,  increasing,  132,  321. 
cheques,  133. 

post-dated,  133. 
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IMPLIED   POWERS  — ro/Uinuet/. 
of  partners,  as  ronards 

conij)r()iiiise,  136. 

contracts,  134. 

creditors'  deeds,  135,  631. 

debts,  134. 

deeds,  l.Ui. 

distress,  137. 

extension  of  business,  137,  315  et  seq. 

Factors'  acts,  140. 

guarantees,  &c.,  138. 

insurances,  139. 

interest,  139. 

judicial  proceedings,  139,  271,  272. 

leases,  139. 

mortgages,  139. 

payment,  134. 

pledges  of  cliattels,  140. 

notices,  141,  214,  571. 

penalties,  143. 

purciiases,  144. 

receipts,  145. 

releases  anil  covenants  not  to  sue,  145. 

representations  and  admissions,  146. 

sales,  14(i. 

taking  security,  141. 

servants,  147. 

set-otT,  13(>. 

ships,  147. 

tenilers,  i;]('>. 

transfer  of  debts,  1-35. 

varying  contracts,  134, 

winding  up,  '217,  218. 
termination  of, 

by  notice,  210,  571. 

by  death,  211. 

by  bankru])tcy,  212,  666. 

effect  of  holding  out  on.     See  Holding  Oct. 

See  Bankrui'TCv;  Dissolution. 

IMPLIED  TERM 

for  duration  of  partnership,  122. 

IMPOSSIBILITY 

of  continuing  partnership  business  cause  of  dissolution,  575,  581. 

IMPUTATION  OF  PAYMENTS,  225  et  seq.     See  Api'uoi-kiation  of  Pay- 
ments. 

INCAPACITATED  PARTNER,  71. 

INCHOATE  COMPANIES, 

subscribers  to,  not  partners,  23. 
See  Pkomotkrs. 

INCOME-TAX, 

on  what  profits  payable,  394,  note  (c). 

payment  of,  by  firm,  where  some  of  its  members  are  abroad.  394,  note  (c). 

INCOMING  PARTNER, 

actions  by  and  against,  239  et  seq.,  285  et  seq. 
aiireenients  for  benefit  of,  433. 
liability  of.  205. 

under  old  articles,  435. 

for  bills  accepted  for  precontracted  debt,  209. 

for  acts  done  before  they  join  firm,  208. 

how  established,  208. 

895 


INDEX. 


[The  references  are  to  the  star  paging.]  ■ 

INCOMING   VAUT'SER  — continued. 
frnuds  on,  09  n.,  178,  20{',  470  et  seq. 
effect  of  appropriation  of  payments  on,  2o0. 

notice  of  previous  transactions,  on,  143. 

INCORPORATION, 

effect  of,  as  regards  sureties,  118. 

INCREASING  CAPITAL, 

difference  between,  and  borrowinsj,  lo2.  138,  321. 
See  Capital. 

INDEMNITY, 

against  losses,  15,  G3. 
agent's  right  to,  369  et  snrj. 

when  he  obeys  liis  instructions,  370. 
when  lie  disobeys  his  instructions,  370. 
when  he  acts  after  his  autliority  is  revoked,  371. 
when  he  acts  without  instructions,  371. 
right  of  partners  to,  36!)  et  sejj. 
riglit  of  trustees  to,  373. 
right  to,  wliere  a  person  has  been  induced  to  become  a  partner  l)j'  fraud, 

484,  481  n.,  482  n. 
extent  of,  484. 

before  loss  has  been  sustained,  374. 

riglit  of  out-going  partner  to,  from  continuing  partners,  451. 
usually  given  by  continuing  partners,  450. 
should  be  joint  and  several,  4.50. 

at  law  and  in  equity,  former  difference  between,  374. 
action  for,  by  one  partner  against  another,  566. 
given  by  one  partner,  how  far  firm  is  bound  by,  1.38. 
dissentient  need  not  accept,  318. 
effect  of  taking  joint  covenant  for,  199. 

persons  entitled  to  may  prove  in  bankruptcy,  when,  708,  note  (//). 
effect  of,  on  lien,  451. 

of  executors  of  deceased  partners  when  acting  under  the  order  of  the 

court,  594. 
when  trading  with   assets  of  testator 
under  directions  in  the  will,  006. 
See,  also.  Contribution. 
INDIA, 

allowances  to  partners  in,  381. 

INDIAN  CONTRACT  ACT, 

definition  of  i)artnersliip  in,  3. 

division  of  partnerships  in,  into  ordinary  and  extraordinary,  4. 

INDICTMENT 

by  one  partner  against  another,  457,  note  (a). 

by  surviving  partners  and  the  executors  of  a  deceased  partner,  288,  note  (z), 

for  illegal  partnership,  109. 

INFANT 

partners,  74. 

liability  of  for  liolding  himself  out  as  partner,  74,  76. 
after  coming  of  age,  76. 
to  be  made  bankrupt,  75,  024,  note  (n). 
sued  with  other  partners,  280,  281. 
for  acts  of  others,  74,  75. 
for  fraud,  75. 

should  not  be  joined  in  action  against  the  firm,  74,  note  (c). 
''       avoidance  of  contracts  by,  75. 
ratification  of  cf)ntract  by,  76. 
sale  of  share  of,  in  partnership,  557. 
Infants  Relief  act,  1874,  76. 
cannot  disaffirm  in  some  states,  when,  74  n. 
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INFORMATION.     See  Action. 
duty  of  partners  to  give,  ;J03. 
effect  of  witliholding,  :J04,  note  (J). 

INJUNCTION 

generally,  o38  el  seq. 

necessity  of,  5;38. 

granted  where  a  receiver  would  be  refused,  530. 

between  co-owners,  JJO,  02. 

against  partners  where  no  dissolution  is  sought,  539. 

where  jiartnership  is  at  will,  540. 

in  actions  for  dissolution,  541. 
against  persons  claiming  under  a  late  partner,  542. 
to  restrain 

actions,  543. 

for  balance  of  settled  account  because  others  are  unsettled,  543. 
ejectment,  541. 

e.xecutions  against  firm  for  separate  debt  of  one  partner,  359. 

advertising  dissolution,  530. 

alteration  in  principle  on  which  profits  dealt  with,  319. 

change  in  character  of  business,  316. 

majority,  317. 

holding  out,  544. 

opening  letters,  530,  542,  note  (e). 

using  names,  114,  530. 

by  continuing  partners,  114,  217,  note  (h),  G05. 
by  successors  in  business,  445. 

misap]ilying  monies  of  firm,  540. 

obstructing  plaintiff  in  the  exercise  of  his  rights,  540. 

carrying  on  a  particular  branch  of  the  business,  540. 

driving  i)laintitT  to  a  dissolution  by  misconduct,  540. 

publishing  news  in  a  rival  paper,  540,  541. 

writing  plays  for  rival  theatre,  541. 

getting  in  partnership  assets,  539  n,  542. 

negotiating  bills,  &c.,  530  n,  542. 

misconduct,  543. 

withlioldiiig  j)artnership  books,  542,  544,  note  {t^. 

breaclu's  of  express  agreements,  542,  543. 

carrying  on  business,  543. 

save  for  winding  up,  541. 

after  a  dissolution,  541,  539  n. 

after  sale  of  business,  542. 

by  surviving  ]>artners  in  old  name,  217,  note  (A),  445,  C05. 

interfering  witli  ])r()])er  winding  up  of  partnersliip,  588. 

against  dissolution  of  ])artnership  when  granted,  571. 

divulging  trade  secrets,  543. 

publishing  accounts,  542,  note  (e). 

making  slanderous  statements,  542,  note  (e),  544,  note  (x). 

against  wastes,  530  n. 

excluding  co-partner,  .305,  540,  543. 
though  lately  insane,  530. 

proceedings  in  bankruptcy,  630,  note  (jt). 

managing  jiartners,  400,  544. 

illegal  acts,  530. 

renewal  of  lease,  307,  note  (s). 
parties  to  action  for,  401. 

must  come  with  clean  hands,  544. 

INQUIRIES 

directed  in  judgment  for  administration  of  estate  of  deceased  partner,  600. 
additional,  when  added,  00,  007. 

INSANITY. 

a  ground  for  dissolution,  577  et  seq.     See  Luj<".\cy  and  I.i-natic. 
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INSOLVENCY 

of  partner,  power  to  dissolve  in  case  of,  425,  576. 

test  of,  425. 
of  firm,  meaning  of,  425,  note  (k). 

See  Bankruptcy. 

INSPECTION.     See  Books;  Discovert. 
of  accounts,  &c.,  of  firm,  404. 

agreement  precluding,  504. 

by  agent,  504. 

by  accountants,  &c.,  504. 
of  books  in  use,  505. 
in  actions  for  account,  504. 

INSPECTORS, 

appointment  of,  in  bankruptcy,  645. 

INSPECTORSHIP  DEED,  754. 
trustees  of,  not  partners,  21. 

INSTRUCTIONS, 

agent  disobeying,  effect  of,  on  indemnity,  370. 

INSURANCE, 

power  of  one  partner  to  bind  firm  by,  1.39. 

riglit  of  partner  to  settle  loss,  1.39  n. 

marine,  97.     See  Marixk  Insukance. 

life,  partner  has  insurable  interest  in  life  of  co-partner,  139  n. 

INSURANCE  COMPANIES, 

maritime,  formerly  illegal,  97. 

INTENTION 

of  parties  to  become  partners,  controls,  10  n. 

INTEREST 

admission  by  one  partner  that  interest  is  payable,  139. 

in  accounts  between  partners,  389. 

on  capital,  389  and  n. 

where  capital  payable  out  by  instalments,  390,  note  (o). 

on  undrawn  profits,  390. 

on  advances,  390. 

on  overdrawings,  390. 

where  accounts  confused,  392. 

charged  against  partner  wlio  will  not  produce  books,  538. 

on  arrears  of  a  siiare  of  profits,  390,  note  (p),  395. 

where  firm  claims  what  has  been  obtained  by  one  partner,  391. 

agreements  as  to  pa^'ment  of,  418. 

on  money  wrongfully  employed  in  partnership  business,  521  et  seq. 

when  compound  interest  allowed,  390,  note  (s),  531. 

charging  executors  with,  for  not  converting  testator's  share  into  money, 
615. 

separate  creditors  entitled  to,  up  to  date  of  receiving  order,  against  joint 
creditors,  730,  and  note  (n). 

joint  creditors  entitled  to,  up  to  date  of  receiving  order,  as  against  sepa- 
rate creditors,  720. 

on  debts  in  bankruptcy,  719,  720,  730,  note  (n). 

paid  by  continuing  partners  after  dissolution  does  not  discharge  retired 
partner,  24-3,  246,  250,  251. 

as  to  appropriation  of  securities  to,  720,  note  (n). 

INTERNAL  REGULATION, 

interference  of  Court  with  respect  to  matters  of,  464  et  seq. 
See  Majority. 

INTERPLEADER, 

sheriff's  right  to,  358,  note  (r/),  362. 

order  that  sheriff  withdraw,  is  a  stay,  625,  note  (w). 
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INTERPRETATION 

of  partnersliip  articles,  40G  et  i^eq. 
See  Ahticlks  of  Partnekshii'. 

INTERROGAT(  )RIES, 
oppressive,  502. 
as  to  acts  of  agents,  502. 

duty  to  make  inquiries  as  to  subject  matter  of,  502. 
See  Discovery. 

INTRODUCTION 

of  new  partner,  provision  as  to,  433. 

INVOICE 

evidencing  partnersliip,  89. 

I  O  U, 

action  by  one  partner  against  another  on,  565. 

ISSUE 

to  try  partnership,  83,  note  («)• 

JOINDER  OF  PARTIES.     See  Abatement  ;  Actions;  Parties. 

JOINT  ADJUDICATIONS 

of  bankruptcy,  037.     See  Bankruptcy. 
rules  as  to,  032. 

JOINT  BOND, 

held  joint  and  several,  when,  194  et  seq.,  437,  note  (o). 
held  separate  only,  when,  137. 

JOINT  COVENANTS, 

when  not  held  joint  and  several,  193. 
when  held  joint  and  several,  437,  note  (o). 

JOINT  CREDITORS, 

who  are,  701  d  sei/. 

proof  by,  in  bankruptcy  against  the  joint  estate,  092,  720. 

separate  estates,  729. 
against  both  estates,  747. 
when  secured,  709,  714,  749. 
when  treated  as  joint  and  several,  194  et  seq. 

in  bankruptcy,  743. 
paying  off  separate  creditors,  733. 
rights  of,  against  estate  of  deceased  partner,  598. 
position  of  executors  of  deceased  partners  as  regards,  594. 
prior  in  joint  estate,  599,  note  3. 

See  Bankruptcy  ;    Deceased  Partner;   Joint  Debts. 

JOINT  DAMAGE, 

when  necessary  to  support  joint  action,  278. 

JOINT  DEBTS.     See  Bankruptcy. 
wliat  are,  702. 

when  treated  as  joint  and  several,  194  et  seq.,  743. 
bills,  180,  702. 
frauds,  199,  702. 
breaches  of  trust,  702. 

money  of  which  firm  has  had  benefit,  189,  703,  721. 
conversion  into  separate,  703. 
cannot  be  set  off  against  separate,  291  et  seq.,  660. 

unless  there  is  an  agreement  to  that  effect,  061. 
effect  of  order  of  discharge  of  one  bankrupt  debtor  on,  752. 
will  support  separate  adjudication,  637. 

composition  for,  does  not  release  separate  liability  when,  238. 
how  paid,  598. 

See  Joint  Creditors. 
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jcnXT  DIVIDENDS, 

declaration  of  in  bankruptcy,  693. 

JOINT  ESTATE, 

what  is,  823.     See  Pkoperty. 

in  cases  of  holding  out,  107,  700. 

conversion  of,  into  separate,  334,  G98. 

etYect  of   doctrine  of  reputed  ownership  on,  G84,  732. 

importance  of  distinsuisliing  from  sejjarate,  322.  1 

distinct  account  of,  to  be  kept  in  bankruptcy,  6!)3. 

consolidation  of,  with  separate  estates,  695. 

proof  against,  720. 

by  joint  and  separate  creditors,  701. 
proof  against,  by  married  woman,  lending  money  to  husband  partner,  730. 
is  distributed  without  reference  to  tlie  partners'  interests  in  it,  701. 
distribution  of  surplus  of,  728,  742. 

absence  of,  confers  a  right  of  proof  against  separate  estates,  731. 
rule  as  to,  in  bankruptcy,  692,  693,  697. 

mortgage  of  for  separate  debt,  when  an  act  of  bankruptcy,  631. 
may  be  treated  as  separate,  when,  684. 
assets  brought  in  in  breach  of  trust  not  part  of,  724. 
costs  of  trustee  when  paid  out  of,  ()94. 
remuneration  of  trustee  when  paid  out  of,  694. 
See,  also.  Bankruptcy. 

JOINT  OBLIGATION, 
performance  of,  224. 
extinction  of,  224. 

by  merger  in  security  of  higher  nature,  255,  703. 
effect  of  release  on,  237. 
effect  of  covenant  not  to  sue  on,  237. 
See  Joint  and  Several. 

JOINT  PURCHASES 
of  goods  for  sale,  53. 
of  goods  not  for  sale,  53. 

JOINT  AND  SEPARATE  CREDITOR.     See  Joint  Creditors. 

holding  security,  749. 

proof  in  bankruptcy  by,  701. 

JOINT  AND  SEVERAL, 

when  partnership  debts  are,  192,  193,  702. 

rule  api)lies  between  creditors,  195. 
contracts,  who  to  be  sued  on,  280,  288. 

persons  liable  on,  may  be  sued  jointly,  severally,  or  in  the  alterna- 
tive, 265,  282. 

executors  of  deceased  partners  may  be  joined,  288. 
debts,  merger  of,  in  higher  securities,  255,  703. 
liability 

on  contracts,  193. 

for  torts  and  frauds,  198,  702.  ^ ' 

for  breaches  of  trust,  199,  200,  702.  ;  J 

on  promissory  notes,  187. 

on  bills,  180, '702. 

power  of  one  partner  to  bind  firm  by,  130. 
receipt  of  comi)osition  on  joint  debt,  effect  of  on  separate  liability,  238. 

JOINT  STOCK 

not  essential  to  partnership,  12,  13. 

JOINT  STOCK  COMPANIES, 

to  deal  in  land,  a  ]);trtnership,  49  n. 
history  of,  in  England, 
attempt  to  suppress, 
repeal  of  hostile  legislation, 
whether  illegal  at  common  law. 
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JOINT    STOCK    COMPANIES  — con//n«e(/. 
not  so  reparck'd  in  Kniteil  States, 
personal  liability  of  members  at  common  law. 

ujiilcr  statute, 
liability  of  ineinljers  under  statute, 
limitation  of  lial)ility  to  action,  is  local, 
mere  {jartnershij)  outsiile  the  state  of  creation, 
wlictlier  corporations, 
provisions  of  constitutions  of  several  states. 

statute  of  New  York, 
conflicting  decisions  under  statute  of  New  York, 
liankrupt  Act  of  1807  applied  to,  &I'-\  n. 

JOINT  TENANCY, 

or  tenancy  in  common,  what  creates,  ol,  note  («). 

JOINT  TENANTS, 

partners  in  profits  only,  53. 
remedies  between,  o7-G2. 

JUDGMENT, 

when  the  Court  can  go  behind,  703,  note  (b). 
extinguislies  debt  for  which  it  is  obtained,  1255,  703,  704. 

not  if  it  is  a  colonial  judgment,  255,  note  (s). 
against  some  partners,  effect  of,  as  regards  the  others,  193,  255,  250. 

as  regards  a  dormant  partner,  255,  note  (s). 
against  firm  when  judgment  against  a  member.  (>25,  note  (>i). 

power  of  one  partner  to  consent  to,  141)  n.,  272. 
against  surviving  partners,  effect  of  as  regards  estate  of  deceased  part- 
ner, 195,  (i03. 
against  estate  of  deceased  partner,  effect  of  as  regards  surviving  part- 
ners, 19.T,  ()03. 
eft'ect  of  on  j)roof  in  bankruptcy,  703. 
dissolution  dates  from  wlieii,  572. 

where  lunacy,  579. 
where  misconduct,  582. 
form  of,  for  partnership  account,  51<i,  517,  note  (»)• 
form  of,  in  action  bv  joint  creditors  against  executor  of  deceased  partner, 

GOO. 
on  sale  of  partner's  share  by  sheriff.     Seton  on  Decrees,  1214,  n.,  ed.  4. 
additional  inquiries  when  added  to,  <39,  GOl. 
may  be  entered  up  against  partners  in  name  of  firm,  2GG,  298. 

how  execution  issues  wiiere,  299,  300. 
action  founded  on,  300. 
del)tor  sunnnons  on,  wlien,  300. 
execution  of.     See  Execition. 
as  to  mode  of  entering  up,  260. 

JUDICIAL  PROCEEDINGS, 

power  of  one  ])artner  to  act  for  firm  in,  139,  271. 
See  Action;  B-vnivhittcy. 

JUDICATURE  ACTS, 

effect  of,  as  regards  parties  to  actions,  264  et  seq.,  458. 
appointment  of  receivers,  546. 
administrations. 
JURISDICTION, 

of  Court  in  bankruptcy,  ()45,  and  note  (//). 
of  Federal  Court  in  bankruptcy,  023  n.,  025  n. 

JURY, 

to  try  partnership,  83. 

JUST  ALLOWANCES,  519. 

KENT, 

his  definition  of  partnership,  3. 
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IvNOWLEDGE, 

effect  of,  where  breach  of  trust,  101. 

as  regards  actions  for  misrepresentation  and  fraud,  163,  481. 
See,  also,  Notice. 

LACHES 

of  plaintiff,  when  a  bar  to  relief,  466. 

barrinsr  ri<rht  to  account,  467. 

in  setting  aside  agreements,  467. 

in  cases  of  mining  partnerships,  468. 

when  not  a  bar,  471  et  ser/. 

demurrer  on  ground  of,  475. 

effect  of  recognition  of  title  on,  474. 

of  one  partner  in  asserting  his  rights,  effect  of,  304. 

LAND, 

proof  of  a  partnership  in,  81. 

belonging  to  firm  treated  as  personal  estate,  343  et  seq. 

wlien  partnership  property,  331-333. 

when  not,  3.!4,  343. 

vests  in  trustee  in  bankruptcy,  651. 

LAPSE  OF  TIME.     See  Delay  ;  Limitations,  Statute  of  ;  Time. 

LARCENY 

of  property  of  firm  by  partner,  456,  457,  note  (a). 

LAW, 

mistakes  of,  when  corrected  in  accounts,  514. 

LAW  AND  EQUITY.     See  Equity. 

difference  between 

as  regards  contribution  and  indemnity,  374.     See  Contrirution. 
as  regards  joint  and  several  liabilities,  193. 
LEASE, 

specific  performance  of  agreement  for,  after  term  is  expired,  476. 

injunction  against  grant  of  renewed,  to  one  partner,  496,  note  (o). 

power  of  one  partner  to  take  a  lease  for  a  firm,  139,  315. 
to  distrain,  137. 

entry  under,  may  ratify,  140  n. 

liability  of  retired  partners  on  covenants  in,  240,  note  (a). 

of  partnership  property,  effect  of,  on  duration  of  partnership,  121. 

of  business  premises  wiien  jjartnership  property,  326,  328. 

of  mines,  328,  note  (0- 

of  salt  works,  329,  note  (a). 

renewal  of,  by  one  partner  enures  to  benefit  of  firm,  307. 

notice  to  quit  by  partners,  279,  562. 

forfeiture  of,  by  assignment  by  one  partner  to  another  without  license, 
.336,  note  (2). 

right  of  partner  to  reject  renewal  of,  308,  309. 

right  to  retain  benefit  of  renewed,  on  dissolution,  571,  note  (y). 

not  within  doctrine  of  reputed  ownersiiip,  678. 

LEGACY 

of  share  in  partnership, 

rights  of  legatee,  619.     See  Legatee. 
ademption  of,  620. 
what  passes  under,  340,  619. 
duty  of  executors  to  realise,  615,  620. 

income  of,  as  between  tenant  ff)r  life  and  remainderman,  620. 
right  of  specific  legatee  to  profits,  620,  621. 
if  declared  after  death,  621. 
not  to  other  profits,  621. 
as  to  dividends  and  bonuses,  621. 
of  goodwill,  4.39,  note  (b),  619. 
to  partner  indebted  to  testator,  020. 
to  a  firm,  113. 
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LEGACY   DUTY, 

payable  on  partner's  share  of  assets,  347,  and  note  (a). 

LEGALITY. 

See  Illegality. 

LEGAL   TKOCEEDINGS, 

firm  how  described  in,  115,  116.  265,  274. 
by  and  against  firm,  115,  110,  204  et  seq. 
power  of  one  partner  to  act  for  tirm  in,  271,  272. 
See  Actions  ;    Bankruptcy. 

LEGATEE 

of  a  deceased  partner, 

wiiat  passes  to,  340,  019,  020. 
rights  of,  against  his  executors,  612,  616,  019. 
tile  surviving  partners,  010. 
to  an  account,  494. 

wlien  there  is  collusion,  494. 
where  the  assets  of  tlie  deceased  are  not  got  in,  014  et  seq. 
where  the  surviving  partners  are  the  executors  of  the  deceased,  528,  014. 
of  goodwill,  439,  note  (i),  019. 
where  tenant  for  life  and  remainderman,  020. 
See  Legacy. 

LENDER, 

distinction  between  and  partner,  10,  37. 

LETTERS, 

injunction  to  restrain  opening,  539,  542  note,  (e.) 
evidence  of  partnership,  89. 

LIABILITY 

of  partners 

inter  se.     See  ACCOUNT  ;   Action  ;   Contribution. 

for  the  acts  of  each  other,  128  et  seq.     See  Implied  Powers. 

of  indiridual  partners  on  contract  in  excess  of  their  powers,  192. 

when  acting  and  dealt  with  on  their  own  account,  179. 
by  holding  out,  40  et  seq.     See  Holding  out. 
by  sharing  profits,  25-40.     See  Profits. 

statute  as  to,  35. 
in  respect  of 

dealings  of  co-partner  before  execution  of  partnership  articles,  202. 

before  joining  the  firm,  202. 
unauthorised  transactions,  120,  107. 

with  notice,  107. 
torts  and  frauds,  147  et  seq.,  702. 
breaches  of  trust,  100-102,  199,  200. 
misapplication  of  money,  150-102. 
misrepresentations,  102,  479. 
bills  of  exchange  in  various  forms,  180  et  seq.,  702,  709  et  seq. 

See  Bills  of  Exchange. 
promissory  notes,  187. 

See  Promissory  Notes. 
contracts  under  seal,  177. 

not  under  seal,  177. 

not   binding  on  them,  but  of   which  they  have  had    the 

benefit,  189  ct  seq. 
in  whicli  all  the  partners  are  not  named,  213,  275. 
when  joint  and  when  several, 
as  regards  contracts,  192. 
torts,  198,  702. 

breaches  of  trust,  101,  199,  200. 
in  cases  of  holding  out,  197. 
commencement  of,  201  et  seq. 
extent  of,  200. 
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JAABILITY  —continued. 

liniitetl.     See  Limited  Liability. 
termination  of,  210,  223. 
as  to  future  acts,  210. 

by  notice  of  dissolution,  214.     See  Dissolutiox. 
by  dissolution  without  notice,  213. 
effect  of  notice,  210  et  seq. 

what  amounts  to  notice,  221  et  seq.,  428,  571,  679. 
by  death,  211. 
by  Ijankruptcy,  212. 
effect  of  lunacy  as  regards,  213. 
holdin<r  out,  21(j. 
as  to  past  acts,  223. 
by  payment,  225. 

See  Ai'i'HopKiATioN  of  Payments. 
by  release,  237. 

by  dealings  with  continuing  partners,  243  et  seq. 
by  the  merger  of  securities,  254,  703. 
by  lapse  of  time,  257.     See  Limitations,  Statute  of. 
by  death,  223,  594  et  seq.    And  see  Death. 
by  bankruptcy,  223.     And  see  Bankiuptcv. 
by  judgment  against  co-partner,  193,  255,  703. 
attempts  to  limit,  201. 

effect  of  notice  of  agreement  limiting,  170,  201. 
creditors  not  affected  by  agreements  between  the  partners,  239  et  seq. 

unless  they  have  notice,  176.     And  see  Notici;. 
of  dormant  partner,  125,  178.     See  Dormant  rAirrxER. 
of  incoming  partner,  205.     See  Incoming  Partxek. 
of  nominal  partner.     See   Holding   out  ;   Nominal   Partner  ;   Quasi- 

Partnership. 
of  retired  partner, 

dormant,  212,  214,  229. 
not  dormant,  213. 
of   estate  of   deceased  partner,  594   et  seq.     See   Deceased   Partner  ; 

Executors. 
of  executors  of  deceased  partner,  604.     See  Executors. 

for  breach  of  trust  in  employing  assets  in  the  business 
of  a  partnership,  604  et  seq. 
of  promoters.     See  Promoters. 

of  agent  who  exceeds  his  authority,  192,  370.     And  see  Agent. 
of  principal  for  torts  and  frauds  of  his  agent,  147. 
of  shipowners  in  respect  of  each  other's  acts,  147,  note  (^). 
meaning  of,  in  bankruptcy,  708. 
proof  in  respect  of  what,  in  bankruptcy,  708. 

LIBEL, 

actions  by  partners  for,  278. 

LICENSES, 

form  of,  when  no  evidence  of  partnership,  85. 
not  taking  out.     See  Excise  Laws. 

LIEN, 

of  partners, 

nature  of,  351  et  seq. 

consequences  of,  352. 

to  what  property  it  attaches,  352. 

exists  only  on  partnership  assets,  3-53. 

exists  as  against  all  persons  claiming  a  share  in  the  assets,  353,  354. 

prevails  as  against  assignee  or  mortgagee,  353. 

no  lien  on  a  partner's  share  for  ordinary  debts  due  from  him  to  firm, 

.354. 
loss  of,  355. 

no  lien  if  partnership  is  illegal,  355. 
available  against  trustee  of  bankrupt  partners,  647. 
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LIEN  —  continued. 
of  partners, 

of  partner  must  he  satisfied  before  a  jiartner  proves  at^ainst  his  co- 
partner, 741. 

proof  for  what  is  not  satisfieil  hy,  741. 

of  a  firm,  elYeet  on,  where  a  elian^je  occurs  in  tlie  firm,  120. 

elTect  of  e.xjtress  imU-mnity  on,  4.')1. 
on  funds  ai)propriated  for  jjayment  of  particuhir  hills,  (iGO,  note  (x). 
eiTect  of  doctriiu'  of  reputed  ownership  on,  (J7'.l,  (iWJ. 
creditors  of  a  firm  have  no  lien  on  its  property,  :!."54,  -VA,  (J08. 
on  partnership  a.ssets  in  cases  of  rescission  of  contract  for  fraud,  484. 
of  co-owners,  (JO,  !jOO. 

LIMIT.VTIONS,  STATUTE  OF, 

hetween  i)artners,  oOJ^ ;  non-partners,  257. 
wlien  not  a  defence,  470,  note  (c). 
estate  of  deceased  jjartner,  when  dischari^ed  by,  507. 
•  wlien  a  bar  to  an  action  for  account  between  partners,  &c.,  508. 
time  witliin  which  actions  must  be  brought,  257,  258. 
summary  of  rules  relating  to,  250. 

provisions  of  Mercantile  law  amendment  act  as  to,  2G2,  509. 
merchants'  accounts,  509. 
current  accounts,  509. 
acknowledgment,  2(50,  and  note  (a),  511. 
payment  by  receiver  in  an  action,  511. 
cases  of  fraud,  200,  511. 
trust,  200,  511. 
act  of  one  partner,  effect  of,  201,  and  note  (jg). 
obligatory  upon  courts  of  equity  as  well  as  law,  508  n. 
begin  to  run  from  dissolution,  509  n. 

LIMITED  LIABILITY, 

in  partnership  does  not  exist,  200. 
attempts  to  introduce,  201. 

by  stipulating  that  funds  only  shall  be  liable,  201. 

by  notice  of  terms  of  partnership,  170. 
under  Bovill's  act,  35  et  seq.,  201. 

LIMITED  PARTXEKSHirS 

are  authorised  by  statutes  of  all  tlie  states,  201  n. 

must  be  confined  to  business  permitted  by  statute,  201  n. 

terms  must  be  publislied,  201  n. 

changes  in,  works  dissolution  or  makes  general,  201  n. 

carried  in  by  general  partners,  201  n. 

special  partner  must  not  interfere,  201  n. 

contributions  of  special  partner  to  be  in  cash,  201  n. 

may  be  renewed  or  continued,  201  n. 

notice  of  renewal  required,  201  n. 

dissolution  required,  201  n. 
how  wound  up,  201  n. 
what  constitutes  interference  by  special  partner,  201  n. 

payment  of  capital,  201  n. 
notes  not  sufficient,  201  n. 
drafts  not  sufficient,  2ltl  n. 
release  of  debt  insufficient,  201  n. 
how  made  liable  as  general  partners,  201  n. 

LIQUIDATED  DAMAGES, 

agreenu'nts  for  payment  of,  454. 

LIQUIDATOR, 

notice  to,  notice  to  company,  080,  note  (x). 

LIS  PENDENS, 

plea  of,  250,  note  (y). 

LOANS 

to  a  firm  by  trustees  after  the  partners  are  changed,  113. 
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LOANS  —  coniimted.  *  |j 

to  one  partner,  of  wliicli  firm  has  had  the  benefit,  189  et  seq.  " 

firm  is  hound,  when,  131,  132,  191. 
by  partner  to  firm,  384. 
contracts  of  loan  compared  with  contracts  of  partnership,  15,  16,  37  et 

seq. 
at  interest  varying  with  profits,  30,  35. 
for  share  of  profits,  if  fraudulent  may  constitute  a  partnersliip,  37. 

or  if  lender  is  not  merely  a  ereditor,  37. 
by  executors  of  deceased  partner  to  firm,  gives  the  estate  no  right  to 

profits,  015. 
distinguished  from  capital,  3"20. 
action  to  recover,  between  partners,  504. 
And  see  Advances. 

LOOKING  ON, 

effect  of,  as  a  bar  to  relief,  460  et  seq.     See  Laches. 

LOSS  OF  CAPITAL, 
effect  of,  321,  403. 
when  a  cause  of  dissolution,  676. 
how  shared,  350,  403. 

LOSSES, 

stipulation  against,  15. 

effect  of  notice  of,  by  creditors,  201,  385. 
indemnity  against,  03. 
as  to  payment  of,  25-48,  385. 
shared  save  as  profits,  385  n. 
preserved  to  be  equal,  385_n. 
borne  by  partner  at  fault,  387  n. 
attributable  to  one  partner,  386,  387. 
adopted  by  firm,  388. 
liow  to  be  borne,  385,  402,  403. 
as  between  tenant  for  life  and  remainderman,  621. 
See  Contribution  ;  Partnership  ;  Profits. 

LUNACY 

of  partner,  effect  of,  as  regards  liability  of  himself  and  co-partners,  213. 

a  ground  for  dissolution,  577. 

date  of  dissolution  in  case  of,  579. 

costs  of  payable  out  of  partnership  assets,  579. 

sale  of  share  in  partnership,  in  case  of,  553,  556. 

receiver  and  manager  in  case  of,  553. 

does  not  prevent  a  dissolution  by  notice,  425,  426,  579. 

evidence  of,  578. 
partner  recovering  from,  entitled  to  take  part  in  business  of  the  firm,  539. 
api)ortionment  of  premium,  whether  ground  for,  67. 

LUNACY  REGULATION  ACT,  579. 

LUNATIC 

may  be  a  partner,  70. 

service  of  notice  of  dissolution  on,  424,  579. 

service  of  writ  on,  200,  note  (o). 

l)artner  becoming,  a  cause  for  dissolution,  577. 

entitled  to  sue  for  dissolution,  579. 

when  entitled  to  share  of  profits  made  since  dissolution,  527. 

effect  of  Bankruptcy  act,  1883,  on,  024,  note  (/<). 

MAJORITY, 

powers  of,  313  et  seq. 

in  matters  of  ordinary  business,  314,  314  n. 

instances  of  what  it  cannot  lawfully  do,  314. 

cannot  alter  principle  on  wliicii  profits  are  to  be  divideil,  319. 

change  nature  of  business,  315. 

sell  shares  of  minority,  407. 
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MAJORITY  —  continued. 

powers  of,  agreements  as  to,  31:5,  419. 
to  biiul  minority,  ol8. 

duty  of,  to  hear  minority,  315. 
after  a  dissolution,  218. 
account  settled  by,  binding  on  minority,  512,  note  (d). 
contract  by  note  in  good  faith  does  not  bind  minority,  310  n. 
See  In.h:nction. 

MALA  PUOHIBITA 
and  mala  in  se,  94. 

MALICIOUS  INJURY, 

liability  of  firm  for,  149. 

MANAGEMENT, 

interference  by  court  in  matters  of  internal,  4G6  et  seq. 
of  affairs  of  i)artnership,  right  to  take  part  in,  .'JOl. 

if  no  agreement  to  the  contrary,  10,  301. 
expenses  of,  how  paid,  380  et  seq.,  418. 

See,  also.  Injunction  ;  Majokity. 

MANAGER 

and  receiver,  appointment  of,  545.     See  Receiver. 

at  instance  of  co-owner,  59,  02,  548. 
difference  between  receiver  and,  545,  547. 
sharing  profits,  wlien  a  partner,  10,  13. 
partner  appointeil  when,  553. 

MANAGING  COMMITTEE, 

liability  of  members  of,  for  each  other's  acts,  45. 
See  Promoters. 

MANAGING  PARTNER, 

interference  witli,  by  the  court,  460,  544. 

right  of,  to  salary  or  commission,  380,  and  note  (n). 

MANIFEST  ERRORS, 
clause  as  to,  420,  421. 

See  Accounts  ;  Mistake. 

MARINE  INSURANCE, 

partnerships  for,  formerly  illegal,  97,  98. 
agreements  for,  must  be  in  writing,  80,  98,  note  («). 

may  be  stamped  after  execution,  98,  note  (;'). 

MARRIAGE 

of  female  partner,  dissolution  of  partnership  by,  583. 

MARRIED  WOMAN, 

capacity  of,  to  bo  a  partner,  77. 

where  no  separate  estate,  78. 
where  she  has  separate  estate,  79. 
liable  to  Bankruptcy  law  when,  78,  024,  note  (n). 
Married  Woman's  Propertj-  act,  78. 

rights  of  in  partnership  with  her  husband  upon  liis  bankruptcy,  78,  691, 
note  (6). 

See,  also,  IltsHANn. 
loan  by,  to  husband,  for  purposes  of  trade,  78. 
proof  for,  as  joint  creditor,  701,  note  (/),  730. 
may  be  partner,  but  not  of  husband,  77  n. 

MARSHALLING, 

assets  of  bankrupt  partners,  717,  718. 

equitable  doctrine  of,  applies  in  bankruptcy,  001,  note  (c). 

MASONIC  LODGE, 

not  partnership,  50  n. 
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MAXIMS, 

Accessorium  sequittir  siitim  pnncipnle,  522. 

Actio  personalis  moritur  cum  persona,  5!>5. 

Culpa  est  immiscere  s",  rei  ad  se  non  pertinenti,  372. 

E.C  turpi  causa  non  oritur  actio,  103,  108. 

Espressio  unius  est  exclusio  alterius,  40(i,  note  (b). 

Erpressiimjacit  cessare  taciturn,  406. 

In  pari  delicto  vielior  est  positio  defendentis,  370. 

In  re  communi  potior  est  conditio  prolubentis,  314. 

In  societatis  contractibus,  jldes  e.rtdieret,  303. 

Jus  accrescendi  inter  mercatores  locum  non  habet,  340,  501. 

Nemo  debet  bis  vexari  pro  eadem  causct,  250. 

Nemo  potest  mutare  consilium  suum  in  alterius  injuriam,  371. 

^fodus  et  conventio  vincunt  legem,  408. 

Protestatio  facto  contraria  non  valet,  41. 

Res  inter  alios  acta,  239,  512,  note  (J). 

Respondeat  superior,  148. 

Semper  enim  non  id  rjuod  privatim  interest  unius  ex  sociis,  servari  solet,  sed 

quod  societuti  exjiedit,  305. 
Si  quid  societati  debetur  sirigulis  debetur  et  quod  debet  societas  singuli  debent,  5. 
Si  quid  universitati  debetur  singidis  non  debetur,  nee  quod  debet  universitas 

singuli  debent,  5. 
Socius  mei  socii,  socius  ineus  7ion  est,  48. 
Vigilantibus  non  dormientibus  subveniunt  leges,  467. 

MEASURES  OF  DAMAGES, 

in  deceit  for  sale  of  share,  480  n. 

MEDICAL  PRACTITIONERS, 

partnership  between  unqualified,  98. 

MEETINGS, 

attending,  evidence  of  partnership,  90. 

MEMBERS, 

of  partnerships.     See  Firm  ;  Partners. 

MEMORANDA, 

evidence  of  partnership,  89. 

when  unsigned,  81,  note  (c). 

MERCANTILE  LAW  AMENDMENT  ACT, 
as  to  sureties,  119. 
as  regards  Statutes  of  Limitation,  202,  263,  509. 

MERCANTILE  NAME, 

firm  can  sue  and  be  sued  by  in  some  states,  264  n.,  458  n. 

MERCHANTS, 

custom  of,  as  to  payment  of  interest,  389. 

MERCHANTS'  ACCOUNTS, 

provisions  of  Statutes  of  Limitation  as  to,  259,  509. 
See,  also,  Accounts. 

MERGER 

of  debts  and  securities,  254,  703. 

by  judgment  recovered,  255,  703. 

by  taking  security  of  a  higher  nature,  225,  254n. 
unless  security  only  collateral,  255. 

by  taking  bills,  254,  702. 
of  securities  in  bankruptcy,  703. 
of  joint  and  several  obligations,  256. 
effect  of,  on  securities  for  furtlier  advances,  256. 
as  to  joint  bonds  given  for  joint  and  several  debts,  256. 
effect  of,  on  creditor  petitioning  for  an  adjudication  of  bankruptcy,  257. 
not  an  extinction  of  the  debt,  257. 
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MINES, 

viTbal  aprecmonts  as  to,  82. 
(k'vist'es  i)f,  how  far  partners,  333. 
co-owners  of,  54. 

when  partners,  55,  328,  note  (I). 
partner  in  coal  mines  may  not  be  an  inspector  of,  117. 
api)ointmeiit  of  receiver  and  manager  of,  55,  552. 

as  again.st  mortgagee,  553. 
account  of  profits  of,  4'.»8. 

by  assignee  or  mortgagee  of  share,  493. 
without  dissolution,  4!]8. 
laches  a  bar  to  relief  concerning,  4G8. 
transfer  of  sliares  in,  5(!,  'SCS. 
shares  in,  within  Mortmain  acts,  348. 

not  within  Statute  of  Frauds,  348. 
sale  of,  on  dissolution,  555,  557. 
See  CosT-liooiv  Mining  Co.mpany. 

MINE  OWNERS, 

power  of,  to  draw  bills  in  name  of  firm,  130. 

MINING  COMPANY, 

directors  of,  advancing  money  to  work  mine,  382. 
whether  dissolved  by  bankruptcy  of  one  member,  649. 

MINORS.     See  Infant. 
MINORITY, 

always  entitled  to  be  heard,  315. 

when  bound  by  majority,  313. 

when  not,  3l3. 

bound  by  account  stated  by  majority,  512,  note  (d). 
See,  also,  Majokity. 

MISAPPLICATION  OF  MONEY, 

injunction  to  restrain,  540,  541.     See  Injunction. 
by  one  partner,  liability  of  firm  for,  150  et  seq. 
See  Bkkacii  of  Tuust. 

MISCONDUCT, 

losses  incurred  by,  how  borne,  386,  387. 

loss  of  right  to  contribution  by,  370,  386,  387. 

a  bar  to  injunction  at  the  instance  of  the  guilty  party,  544. 

of  partner,  a  ground  for  dissolution,  580. 

not  at  his  instance,  582. 

time  from  which  dissolution  dates,  582. 

degree  of,  581. 

with  a  view  to  compel  co-partners  to  dissolve,  407,  575,  582. 

injunction  in  cases  of,  543. 

receiver  in  cases  of,  550. 

apportionment  of  premium  in  cases  of,  68. 
See,  also.  Injunction;    Receiver. 

MISJOINDER  OF  PARTIES.     See  Action  ;   Parties. 

MISNOMER.     See  Mistake  ;   Name. 

MISREPRESENTATIONS, 

actions  for,  16.'),  470  et  seq.,  481. 

what  will  support,  163,  480,  481. 
must  be  material,  481. 

have  been  relied  on,  481. 
known  to  party  making  it,  481. 
liability  of  partners  for,  162  rt  sciy. 
rescission  of  contract  for,  470,  482. 
as  to  nature  of  business,  106. 

of  authority,  481,  note  (/)). 
See,  also,  Fraud  ;   Liability  ;   Rescission  of  Contract. 
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MISTAKE, 

reopening  accounts  for,  513. 
in  proof  in  bankruptcy  corrected,  694. 

in  name  of  firm,  consequences  of,  as  regards  bills  of  exchange,  &c.,  185. 

in  other  respects,  115. 

MONKY, 

had  and  received,  action  for,  by  one  co-owner,  against  another,  50,  note  (e). 

agreements  as  to  drawing,  418. 

lent,  action  by  one  partner  against  another  for,  565,  567.     See  Action. 

power  to  borrow,  131. 

effect  of  having  had  the  benefit  of,  189  et  seq.,  703. 

misapplication  of, 

by  one  partner,  liability  of  firm  for,  150  et  seq. 
injunction  to  restrain,  542.     See  Injunction. 
trust,  following,  162. 

employment  of,  in  partnership  business,  162,  523,  606.     See  Breach 
OF  Trust  ;   Liability. 

MONSTER, 

partnership  for  exhibiting,  92. 

MORTGAGE, 

equitable,  may  be  created  or  extended  by  parol,  119,  715. 

by  one  partner  on  behalf  of  firm,  139,  140. 

effect  of  change  of  firm  on,  119. 

judgment  on  covenant  in  effect  of,  as  regards  right  to  foreclose,  255, 

note  (p). 
bond  ,fide,  not  an  act  of  bankruptcy,  629. 

of  joint  estate  to  separate  creditors  when  an  act  of  bankruptcy,  632. 
of  separate  estate  to  joint  creditors,  632, 
collateral,  to  secure  share  of  j)rofits,  36,  note  (0- 
•     .  effect  of,  as  regards  merger,  255.     See  Merger. 

MORTGAGEE, 

of  partner,  riglit  of  to  account,  493. 

position  of,  in  the  event  of  bankruptcy,  709  et  se(]. 

partner's  lien  prevails  against,  364. 
of  mine,  appointment  of  receiver  against  partner  who  is,  553. 
equitable,  parties  to  action  by,  461. 

MORTMAIN  ACTS, 

share  of  partner  in  partnership  real  estate  within,  348. 

MULTIFARIOUS, 

one  action  for  the  administration  of  the  estates  of  several  partners,  not 
necessarily,  603,  604. 

MUTUAL  CREDIT,  290,  654  et  seq. 
See  Bankruptcy  ;   Set-off. 

MUTUAL  INSURANCE  COMPANIES, 
when  not  partnerships,  51. 

policies  must  be  in  writing,  80,  note  (a),  97,  98. 
may  be  stamped  after  execution,  98,  note  (?). 

MUTUALITY 

essential  to  partnership,  63  n. 

NAME, 

need  have  none.  111  n. 

on  doors,  bills,  &c.,  evidence  of  partnership,  89. 

carrying  on  business  under  a  name  not  one's  own  not  illegal,  92. 

"  &  Co."  and  "  and  Company  "  forbidden  in  some  states,  112  n. 

"  &  Co."  must  be  used  in  some  states  to  secure  property  from  individual 

creditors,  112  n. 
effect  of  not  preventing  use  of,  217. 
of  firm,  112. 

not  disclosing  partners,  effect  of  on  doctrine  of  holding  out,  45,  46._ 
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NAME  —  continued. 

of  firm,  may  be  used  in  nctions,  111,  205,  458.  See  Actions. 
ri^rlit  of  majority  to  autlioriso  manaf^er  to  sign,  314,  315. 
judgiuunt  may  be  entered  up  in,  2(JU,  209. 

how  execution  issues,  where,  300. 
a  trade-mark,  114,  447. 
part  of  goodwill,  444.     See  Goodwii.l. 
can  be  assigned  with  goodwill,  114,  447. 
registration  of,  112  n.,  114,  447. 
right  to  use  after  sale  of  business,  440. 
right  to  use  after  dissolution,  444. 
continued  use  of  when  wrong,  446. 
agreements  as  to,  413. 
contracts  in,  wlio  should  sue  on,  279  et  s 
several  firms  with  same,  181. 
bills  of  exchange  in, 

liability  of  firm  on,  180  et  seq. 
effect  of  mistake  in,  185. 
when  unimj)ortant,  186. 
of  changing,  185. 
effect  of  use  of  wrong  name,  185. 
liability  of  person  using  wrong  name,  185. 
same  as  that  of  individual,  consequence  of,  182,  440. 
partner  has  no  authority  to  bind  the  firm  by  a  name  not  its  own,  184. 
injunction  to  restrain  use  of,  granted,  when,  114,  217,  note  Qt),  440, 
539,  542. 

NAMES 

Copyright  acts  do  not  apply  to,  114,  note  (y"). 

NAVIGATION  LAWS, 

breach  of,  when  no  defence  to  action  for  account,  107 

NECESSITY, 

extraordinary,  power  of  partner  in  case  of,  126. 
tested  by  nature  of  partnership  business,  127. 

NEGLIGENCE, 

loss  of  right  to  contribution  by,  378,  387. 
of  servants,  liability  for,  148. 
of  partners,  liability  for,  149. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  of  Excii.'^nge  ;   Promissory  Notes. 

NEGOTIORUM  GESTOR,  372,  note  (x). 

NET  PROFITS 

and  gross  profits,  distinction  between,  7. 
See  Profits. 

NEW  PARTNER, 

agreements  as  to  introduction  of,  433. 

effect  of  introduction  of,  on  retired  partner's  liability,  245  et  seq.,  248. 
on  creditors'  rights,  239  et  seq. 
See  Incoming  Partner. 

NEW  SECURITY, 

effect  of  taking,  244,  246,  253.      See  Merger. 

NEWSPAPERS.     See  Advertisement. 

assignment  of  share  by  co-owner  of,  364,  note  (n) 
sale  of,  account  in,  497. 

injunction  against  publishing  news  in,  540,  541. 
effect  of  advertisements  of  dissolution  in,  222,  223. 

NEWSPAPER  PROPRIETORS, 

penalties  upon,  in  default  of  registration,  99. 
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NEW  YORK, 

civil  code  of,  definition  of  partnersliip  in,  2. 

NEXT  OF  KIN.     See  Death;  Deceased  Partner;  Executors;  Legatee. 

NOMINAL  PARTNER 

not  liable  to  creditors  to  whom  he  has  not  held  himself  out,  43. 

when  to  sue  witii  others,  270. 

may  be  made  bankrujjt,  0o3. 

may  be  included  in  joint  adjudication,  037. 

See,  also,   Holding   out*   Ostensible   Partner;   Quasi-Partneb- 

SHIP. 

NOMINATION 

of  successor  in  firm,  right  of,  433,  434,  435. 
See  Option. 

NON-SURVIVORSHIP, 

effect  of  doctrine  of,  between  partners,  340  et  seq. 

NON-JOINDER, 

of  parties.     See  Action  ;  Parties. 

NON-TRADER 

and  trader  distinction  between  in  bankruptcy,  024. 
implied  power  of,  to  draw  bills,  130. 

to  make  purchases,  144. 

NOTES, 

issue  of,  by  bankers,  96,  note  (s) 
promissory.     See  Promissory  Notes. 

NOTICE, 

of  act  of  bankruptcy,  effect  of,  on  right  to  set-off,  562. 

on  dealings  with  bankrupts,  665. 
of  assignment  of  debts,  shares,  &c.,  necessary  to  take  them  out  of  the 
order  and  disposition  of  their  assignor,  679. 
what  amounts  to,  221  et  seq.,  428,  679. 
how  to  be  given,  221. 

casual  knowledge  not,  680,  note  (s). 

given  by  solvent   partner  and  his  co-partner  against  whom  a 
receiving  order  made  good,  025,  note  (a:). 
by  liquidator,  025,  note  (x). 
to  one  partner,  when  notice  to  the  firm,  141,  142, 680. 
to  a  retired  partner,  143. 
to  an  incoming  partner,  143. 
to  director  when  notice  to  company,  680. 

wlien  not,  680. 
to  clerks  of  fraud  of  partner,  not  notice  to  the  firm,  143. 
of  partnersliip,  effect  of  as  regards  double  proof,  748. 
that  a  person  who  holds  himself  out  as  a  partner  is  not  a  partner,  effect 

of,  40. 
to  quit,  may  be  given  by  one  partner  on  behalf  of  firm,  279,  502. 
of  breach  of  trust,  effect  of,  143.  !  jj 

of  want  of  authority,  effect  of,  168,  175,  176.  \i 

of  fraud  on  firm,  effect  of,  109.  i  .' 

that  one  partner  will  not  be  bound  by  acts  of  co-partner,  effect  of,  108,  /'i 

175,  170. 
of  private  stipulations  of  partners,  effect  of  having,  173,  201. 

of  stipulations  of  partners  limiting  their  liability,  170,  201. 
determining  partner's  agency  by,  210. 
to  dissolve  partnership,  425,  571. 
form  of,  571. 
partnership  at  will,  571. 
under  articles,  423-426. 
when  one  partner  is  lunatic,  425, 
withdrawal  of,  426,  572. 
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NOTICE  —  continued. 

of  dissolution  or  retirement, 
necessity  of,  :^11,  21. J. 

wiien  i)artnur  lunatic,  213. 
when  not  necessary,  215. 

in  case  of  death,  211. 

in  case  of  bankruptcy,  212. 

in  case  of  tlie  retirement  of  a  dormant  partner,  212. 
stipulations  as  to,  420. 
rif^lit  to  ;iive,  214. 
etlect  of,  215,  080. 

where  there  is  a  continued  holding  out,  210. 

as  regards  acts  necessary  to  wind  up  the  partnersliip,  217  et  seq. 

as  regards  the  doctrines  of  reputed  ownership,  079. 
of  expulsion,  428. 

NOVATION,  239.     See  Substitution  of  Debtous. 

NUDUM  PACTUM, 

sharinir  ])rofits,  not  losses,  not,  04. 

abandoning  rigiit  to  look  to  outgoing  partner  for  payment  of  a  debt  of  the 
firm  not,  242. 

NUMBER 

of  persons  who  may  be  in  partnership,  70,  101. 
effect  of,  on  appointment  of  a  receiver,  549. 

NURSERY  GROUNDS, 

conversion  of,  by  being  used  as  partnership  property,  333,  340. 

OFFICER, 

bill  of  exchange  payable  to,  180,  note  («)• 

public,  presence  of,  in  action  for  dissolution,  not  sufficient,  402.      See 
Public  Officer. 

OFFICIAL  APPOINTMENTS 
held  by  a  firm,  114. 

held  by  one  partner,  when  partnership  assets,  331. 
agreements  as  to,  414. 
See  Appointment. 

OLD  CUSTOMERS, 

notice  of  dissolution,  how  to  be  given  to,  221,  222. 

OPTION 

to  become  a  partner,  20. 

position  of  person  who  has,  433. 
as  regards  creditors,  20,  21. 
to  purchase  siiare  of  partner,  423. 
sale  ordered  when,  555. 
when  to  be  declared,  424. 
in  case  of  lunacy,  578,  note  (/«)• 
provision  in  articles  as  to,  424. 

ORDER.     See  Judgment. 

forms  of,  in  partnership  actions,  517,  note  (n). 

wlien  sheritf  seizes  for  separate  debt,  362. 
and  disposition,  079.     See  Reputed  0\\neusiiip. 

ORDER  OF  DISCHARGE,  751. 
effect  of,  752  et  seq. 

joint  orders,  753. 
refusal  of,  753. 
status  of  undischarged  bankrupt,  754. 

ORIGINATING  SUMMONS, 

riglit  of  creditor  of  firm  to  proceed  against  estate  of  deceased  partner  by, 
598. 
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OSTENSIBLE  PARTNER, 

notice  of  retirement  of,  how  to  be  given,  221. 

liability  of,  to  person  wlio  knows  he  has  no  interest  in  firm,  \1?>,  175. 
See  Holding  olt;  Nominal  Tartner  ;  Quasi-Partnership. 

OUTGOING  PARTNER, 

agreements  as  to  purchase  of  share  of,  &c.,  422  et  seq. 
assignment  of  share  by,  450. 
indemnity  to,  450. 
right  of  to  retire  from  firm,  573. 
See,  also,  Retired  Partner. 

OUTLAWRY 

of  partner,  effect  of,  73. 
dissolves  the  partnership,  583. 

OUTLAYS  AND  ADVANCES, 

allowances  for,  381.    See,  also,  Advances  ;  Allowances  ;  Contribution. 

useless,  382. 

useful  but  unauthorised,  383. 

by  partner  on  account  of  debts  not  due,  382,  note  (b). 

on  separate  property  of  one  partner  and  vice  versa,  330  et  seq. 

no  allowance  for  expenses  unless  proved  to  have  been  incurred,  384. 
lien  for.     See  Lien. 

of  part  owners  for,  67,  GO,  355. 

OVERDRAWINGS, 

interest  on,  when  payable,  390. 
effect  of,  same  as  borrowing  money,  132. 
See  Accounts. 

OWNERS, 

consent  of  true,  as  regards  reputed  ownership,  682. 

PARLIAMENT, 

persons  procuring  act  of,  not  partners,  23.- 
share  of  partner,  when  qualification  for  vote  for,  348. 
persons    having    privilege  of,    not    exempt   from    Bankruptcy   law,   624, 
note  (n). 

PAROL 

evidence,  admissibility  of,  where  partnership  in  land,  51,  note  («).  81. 
contract,  by  partner,  who  may  sue  on,  177. 
See  Evidence. 

PARTICULAR  PARTNERSHIPS 
distinguished  from  general,  49. 
shares  in,  presumptively  equal,  350. 
See  Partnership. 

PARSONS, 

his  definition  of  partnership,  3. 

PARTIES 

to  actions.     See  Abatement;  Actions. 
by  and  against  partners,  264  et  seq. 

on  contracts,  273  et  seq.,  280  et  seq. 
for  torts,  278  et  seq.,  283. 
in  respect  of  equitable  rights,  283. 
where  a  change  in  the  firm,  284. 
may  be  in  firm  name,  264  n.,  458  n. 
between  partners,  456  et  seq. 

for  an  account,  460.     See  Account. 
by  and  against  the  executors  of  a  deceased  partner,  460,  461. 

necessity  of  making  surviving  partners  parties,  460,  597,  612. 
by  sub-partner,  460. 
by  mortgagee  of  share  in  mine,  461. 
by  assignee  of  partner's  share,  461. 
for  a  dissolution,  460. 

actions  by  some  on  behalf,  &c.,  265  et  seq.,  461. 
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PARTIES  —  continued. 
to  actions 

for  ii  dissolution,  representation  by  public  officer,  401. 
actions  not  seekiiit;  dissolution,  4U2. 

nor  division  of  assets,  403. 
for  an  injunction,  401. 

to  rescind  contracts  tainted  with  fraud,  482. 
by  some  on  behalf  of  themselves  and  others, 
when  allowable,  205,  4;V.>,  401. 
identity  of  interest  requisite  in,  402. 
when  trustee  in  bankruptcy  of  one  partner  a  necessary  party,  289. 
no  action  defeated  for  misjoinder  or  non-joinder,  204. 

PARTITIOX, 

not  ordered  instead  of  sale,  555. 

except  in  cases  within  the  Partition  acts,  557. 
agreement  for  on  dissolution,  meaning  of,  429. 

PARTNERS, 

who  may  be.     See  Capacity  of  Partners. 

by  holding  out,  40  et  seq.     See  Holding  out. 

who  are  and  who  are  not.     See  Analysis  of  Contents,  Bk.  I.,  and  infra, 

I'AKTNKItsnil'. 

liabilities  of,  to  creditors.     See  Analysis  of  Contents,  Bk.  II.  and  Bk. 
IV.  c.  2  and  8,  and  Liahilitiks. 

mutual  rights  and  duties  of.     See  Analysis  of  Contexts,  Bk.  III.  and 
Bk.  IV.  c.  2  and  o. 

rights  ami  liabilities  of,  in  the  event  of  a  dissolution.     See  Analysis  of 
Contents,  Bk.  IV.  c.  1,  2,  and  3. 

bankruptcy  of.     See  Bk.  IV.   c.   4.      See  Bankrupt  Partner;   Bank- 
ruptcy. 

deceased.     See  Deceased  Partners. 

dormant.     See  Dor.mant  Partners. 

incoming.     See  Inco.ming  P.\rtxers. 

infant.     See  Infant. 

lunatic.     See  Lunatic  and  Lunacy. 

nominal.     See  Nominal  Partners. 

ostensible.     See  Ostensible  Partners. 

outgoing.     See  Outgoing  and  Retired  Partner. 

retired.     See  Retiked  Partner. 

promoters  of  companies  not,  2o,  24. 

servants,  when,  13. 

rights  of,  dej)end  on  agreement  and  on  conduct,  10,  12,  408. 

members  of  mutual  insurance  societies  not,  51. 

co-owners,  ditference  between  and,  52. 

not  sureties  of  tirm,  111. 

both  princij)als  and  agents,  111. 

disabilities  of,  110,  117,  024. 

liability  of,  for  acts  of  co-partner  Viefore  execution  of  articles,  202. 

before  joining  tirm,  202. 

special  agreements  between.     See  Articles  of  Partnership;  Implied 
Powers. 

duties  of.  towards  each  other,  not  to  be  all  found  in  partnership  articles,  400. 

extent  of  liability  at  common  law,  200. 

high  standard  of    honour  to  be  observed   by,  303.     See  Fraud;    Good 
Faith  ;    Honour. 

actions  by  and  against.     See  Actions. 

petition  in  bankruptcy  by,  035.     See  Bankruptcy. 

proof  between,  in  bankruptcy 
against  joint  estate,  721. 
against  sejiarate  estate,  737. 

execution  against 

for  debt  of  firm,  298. 
for  separate  debts,  356. 
See  Execution. 
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PARTNERS  —  contuiued. 

l)ropiTty  of,  o22  et  sefj.     See  Bk.  III.  c.  4,  and  Assets  ;    Pkoi-eutv. 

application  of  doctrines  of  reputed  ownership  to,  68?>.     Sue  Rei'uted 

OwNEKSHIP. 

rijilit  of.  to  dissolve  partnership.     See  Bk.  IV.  c.  1 ;  and  Dissolution. 
lien  of,  o51.      See   Lien. 
shares  of.     See  Bk.  III.  c.  5,  and  Shakes. 
option  to  become,  20.     See  Oi'TIOn. 
power  to  nominate,  21. 
number  of,  limits  to,  70,  101. 

may  be  registered  as  shareholders  in  the  name  of,  112. 
legal  proceedings  between.     See  Bk.  HI.  c.  10 ;  Actions. 
See,  also,  rAUTNEKSHir. 

PARTNERSHIP, 

meaning  of  the  term,  1. 

definitions  of,  2. 

ordinary  and  extraordinary,  4. 

distinguished  from  corporations  and  companies,  4. 

distinguislied  from  contracts  of  loan,  15,  1(5,  37  et  seq. 

not  having  gain  for  their  object,  2,  4,  note  {t),  50. 

where  agreement  unconcluded,  19. 

prospective,  19  et  seq. 

clause  negativing  a,  effect  of,  11. 

as  regards   third   persons,  25  et   seq.     See  Bk.  I.  c.  1,  §  2,  and    Quasi- 

Partnership. 
in  profits  not  necessarily  a  partnership  in  the  assets  by  wliich  they  are 

made,  14,  note  (x),  .'328. 
what  constitutes  a,  10  et  seq.     See  Bk.  I.  c.  1. 

in  profits  and  losses,  10. 

in  profits  only,  10-17. 

evidence  of.     See  Bk.  I.  c.  4,  80  et  seq.     See  Evidence. 
who  tnay  enter  into,  71.     See  Capacity. 
consideration  for,  63.     See  Consideration. 
general  nature  of,  110  et  seq.     See  Bk.  I.  c.  6. 
principles  of  agency  as  applied  to,  124.     See  Implied  Powers. 
capitals  of,  320.     See  Capital. 
commencement  of,  22. 

duration  of,  121  et  seq.     See  Bk.  I.  c.  7.     See  Duration  of  Partnership. 
dissolution  of.     See  I5k.  IV.  c.  1,  and  Dissolution. 
transfer  of  share  in,  363,  583.     See  Transfer  of  Shares. 
retirement  of  partners  from,  573. 
expulsion  of  partner  from,  574. 
at  will  and  for  a  term,  121,  413. 

articles  of,  406  et  seq.     See  Articles  of  P.vrtnersiiip. 
articles  to  be  drawn  up,  22. 
property  of,  322  et  seq.     See  Bk.  III.  c.  4,  and  Assets  ;  Property. 

application  of  doctrines  of  reputed  ownership  to,  683.     See  Reputed 

OWNERSHII*. 

nature  of  partners'  interest  in,  339.     See  Shake. 
general  and  particular,  49. 
extent  of,  depends  on  agreement,  49. 

in  particular  transactions,  presumption  of  equality  of  shares  in,  350. 
management  of  affairs  of,  301  et  seq. 
accounts,  396  et  .seq.     See  Accounts. 
contracts  of.     See  Contracts. 

rescission  of,  482  et  seq.     See  Rescission. 

specific  performance  of,  475.     See  Specific  Performance. 
actions  on.     See  Actions. 

agreements  for  deed  of,  411.     See  Agreement. 
illegal,  91.     See  Bk.  I.  c.  5. 

partnerships  with  common  partners.     See  Connected  Fik.ms. 
sub-])artiiers]iij),  48. 
compared  with  co-ownership,  52  et  seq. 
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PAIlTNEKSIIir— roHO/lNef/. 

preiniuins  paid  for,  Ot.     See  Pkkmu'ms. 
books  of.     See  IJouks. 
induct'd  hy  fraud,  4.S2.     See  Fkauu. 
proof  in  respect  of,  7o'J. 

PART    ()WNP:RS, 

not  ]iartners,  5'2  ft  seq. 
lien  of,  5(5,  (iO,  .%5. 

not  each  other's  at;ents,  124,  note  (a), 
admissions  of,  12H,  note  (/). 
See  Cc)-owNKUS. 

PART   PAYMKXT.     Sec  Pavmknt. 

effect  of,  as  re},'ards  Statute  of  Limitations,  200. 

by  continuing  partner,  elTect  of  on  retired  partner,  203. 

PART   PERFORMANCE, 

excludes  operation  of  the  Statute  of  Frauds,  bl,  83. 

PATENT, 

a<:c'"eenients  as  to,  415. 
illej.'al  partnersiiips  in,  99. 
co-owners  of,  10  n.,  (')2. 
partnership  in  working,  49. 

PAUPER, 

transfer  of  share  to,  when  valid,  305. 

PAWNBROKERS, 

illegal  partnerships  between,  99. 

PAYMENT 

into  Court  when  ordered,  505. 

before  trial,  505. 

after  trial,  5()0. 

effect  of  admissions  as  regards,  505. 
into  Court,  evidence  of  partnership,  90. 
wlien  a  ilefenee  to  an  action  for  an  account,  515. 
by  one  partner,  224,  note  (n). 

when  not  allowed  as  against  the  firm,  380,  387. 

effect  of,  as  regards  the  Statute  of  Limitations,  200-202,  597. 
by  Paymaster-General  to  one  partner,  135,  note  («),  -"-.  "ote  (e). 
by  receiver,  511. 
to  one  partner,  134. 

of  debt  not  due  to  firm,  134. 
to  surviving  partner  discharges  payer,  342,  note  (s). 
to  bankrupt  partners,  validity  of,  0t)8. 
to  agent  by  bill  drawn  in  his  name,  130. 
to  one  of  several  trustees  no  discharge,  218,  note  (/«)• 
bond,  fide,  when  protected,  005,  and  note  (r). 
receipt  for,  not  conclusive  evidence  of,  135. 
termination  of  liability  by,  225. 
imputation  ^f,  225  et  seq.     See  Ai'propri.itiox  ov  r.vv.MEXTS. 

PEACE, 

declaration  of,  whether  operates  retrospectively,  72,  note  (i). 

PENAL   STATUTES, 
construction  of,  95. 


PENALTIES, 

reservation  of,  in  partnershij)  articles,  454. 
action  bt'tween  ])artners  for  recovery  of,  503. 
power  of  one  partner  to  bind  firm  in,  143,  144. 
prohibitions  under,  95. 
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PERSONAL  ESTATE, 

partnersliip  realty  when  treated  as,  343. 

wlien  not,  347. 
shares  in  partnerships  are,  343-346. 
actions  between  partners  in  respect  of,  560. 
doctrine  of  reputed  ownership,  as  regards,  678. 
of  bankrupt  vests  in  trustee,  652. 

PERSONAL  REPRESENTATIVES 

only,  can  require  account  from  surviving  partner,  611  n. 

PERSONAL  SERVICES, 

partner  cannot  charge  for,  380. 

PERSONS, 

corporations  when,  6,  note  (d). 

capable  of  being  partners,  71.     See  Capacity. 

their  number,  70,  101. 

their  capacity,  71  et  seq. 

meaning  of,  in  Bovill's  Act,  36. 

PETITION 

for  adjudication  in  bankruptcy,  625,  6.33. 

by  one  partner  against  another,  635,  636. 
when  improper,  636. 

PETITIONING  CREDITOR 
in  bankruptcy,  633. 

though  joint,  when  entitled  to  rank  as  a  separate  creditor,  731,  and 

note  (w). 
election  by,  to  stand  as  a  joint  or  separate  creditor,  747. 
where  public  officer,  633,  note  («). 
company,  633. 

PHYSICIANS, 

partnership  between  unqualified,  98. 

all  of  firm  of,  liable  for  malpractice  of  one,  150  n. 

PLACE, 

of  business  should  be  stated  in  the  articles,  412. 
right  of  majority  to  choose,  315. 

PLEDGE 

of  partnership  goods  for  private  debt,  172. 
power  of  one  partner  to  bind  firm  by,  139. 

after  dissolution,  140,  note  (c),  218,  219. 

redemption  of,  140. 

POLICIES  OF  INSURANCE, 

not  within  doctrines  of  reputed  ownership,  678. 
See,  also,  Maiune  Insuuance. 

POLLOCK, 

his  definition  of  partnership,  3. 

POSSESSION.     See  Reputed  Ownership. 

POTHIER, 

his  definitions  of  partnership,  3. 

POWERS  ., 

conferred  by  articles  of  partnership,  must  be  construed  with  reference  to  |  J| : 

object  of  firm,  406,  407. 
of  majorities,  313.     See  Ma.jokities. 
of  partners,  124.     See  Implied  Powers. 
of  expulsion,  574. 

exercise  of,  408,  426  et  seq. 
of  management,  .301. 
to  nominate  partner,  21,  434. 
agreements  as  to,  418. 
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POWERS  —  continued. 
of  attorney 

construction  of,  130,  and  see  Harper  v.  Godsell,  L.  II.  5  Q.  B.  422. 

PRACTICE.     See  Actions;   Judicial  Puoceeuings. 
of  partners,  importance  of,  408,  409. 

PRECEDENTS 

of  orders  for  account,  51G,  517,  note  («)• 

PRE-EMPTION, 

clauses  giving  riglits  of,  423. 

when  the  partnership  is  continued  after  expiration  of  the  term,  410, 
411. 

PREMIUMS, 

activ^n  for,  where  agreement  to  become  partners  broken,  559. 
agreoineiits  as  to,  in  partnership  articles,  413. 
apportionment  of,  ()4-(J9. 
recovery  back  of,  (54  et  seq.,  and  note  1. 
in  cases  of  fraud,  04. 
in  cases  of  illegality,  102. 
where  consideration  has  failed,  65. 
where  partncrsiiip  ceases  sooner  than  was  expected,  65. 
in  event  of  bankruptcy,  07. 
lunacy,  07. 
death,  07. 
disagreements,  68. 
misconduct,  08. 

what  sufficient,  68. 
where  neither  party  is  to  blame,  65. 

where  no  time  for  continuance  of  partnership  was  fixed,  66. 
where  for  a  term,  00. 

where  a  partnership  was  only  contemplated,  727. 
where  agreement  made  on  dissolution,  00. 
where  no  agreement,  67. 
right  to  retain,  on  dissolution,  571,  note  {g). 
amount  to  be  returned,  08. 
time  when  question  should  be  raised,  69. 

PREROGATIVE 

of  crown  as  regards  forfeited  shares,  340,  583,  note  (0- 

PRESUMPTION 

of  equality  of  shares,  385. 
of  equality  of  loss,  12,  403. 

PRICE 

to  be  charged  by  one  partner  in  account  with  firm,  300,  309. 

PRINCIPAL, 

one  partner  holding  himself  out  as,  170,  277,  281. 
not  bound  by  a  contract  known  to  be  fraudulent,  148. 
right  of,  to  profits  made  by  agent  or  sub-agent,  307,  note  (r). 
bonci  ^fide  payment  to,  by  agent  when  protected,  005,  note  (r). 
See  Agkncy  and  Agent. 

PRINCIPAL  AND  AGENT, 
partner  both.  111. 

PRIORITY, 

debts  entitled  to,  709,  and  note  (s).     See  Debts. 

PRIVATE  STIPULATIONS 

of  partners,  effect  of  having  notice  of,  173,  174,  170. 

PROBATE  DUTY, 

payable  in  respect  of  shares  of  partners,  347,  note  (a). 
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PROCEEDINGS, 

conduct  of,  where  two  actions  of  administration,  508,  note  (n). 
stay  of,  on  bankruptcy,  709. 

PRODUCTION  OF  DOCUMENTS,  501.  See  Books;  Discovery:  Inspection. 

rules  as  to,  503. 

agreements  ])recludin<i,  504. 

belonsi'ing  to  persons  not  before  the  court,  503. 

of  books  of  account,  404,  637. 

in  constant  use,  505. 

to  professional  accountants,  504. 

to  agents,  505. 

PROFITS, 

what  ace,  7,  394. 

agreement  to  share,  see  Book  I.  c.  1. 
a  test  of  partnersliip,  7,  12  et  seq. 
without  sliaring  losses,  15  et  seq. 
in  lieu  of  salary,  13,  390. 
specific  performance  of,  477. 
annuities  payable  out  of,  435. 

wlien  no  jirotits  are  made,  435. 
annuities  in  lieu  of,  28. 
salary  varying  with,  13,  22,  28,  390. 
liability  incurred  V)y  sharing,  25  et  seq.,  604,  note  (/). 

origin  of  rule  tliat  those  wlio  share  profits  are  liable  to  losses,  26. 
modern  alterations  in  the  above  rule, 

by  tlie  judgment  in  Cox  r.  Hickman,  30. 
more  recent  decisions,  31  et  seq., 
act  of  28  &  29  Vict.  c.  80,  35. 
distinction  between  sharing 
net  and  gross  profits,  7. 
profits  and  gross  returns,  8,  17,  18,  28,  29. 
profits  and  payments  varying  with  them,  29. 
partnerships  in  profits,  12  et  seq. 

not  necessarily  a  partnership  in  the  assets  by  which  they  are 
made,  14,  note  (x),  328. 
presumption  of  equality  of  shares  of,  and  losses,  12,  348,  385. 
how  ascertiiiued,  397. 
division  of,  393. 

payment  of,  out  of  capital,  394,  note  (e). 

what  divisible  as,  394.  ^^ 

altering  ])rinciples  of  division  of,  319.  ^' 

exclusion  of  ]iartner  from  share  of,  395.  Vj 

share  of,  collaterally  secured,  36,  note  (<). 
income  tax  payaljle  in  respect  of  wiiat,  394,  note  (c). 
legatee  of  share  in  partnersliip  entitled  to,  620. 
no  apportionment  of,  (i21. 
account  of,  401.     See  Account. 

agent  must  account  for,  305,  307,  note  (r). 
partners  must,  305  et  seq. 

when  derived  from  use  of  partnersliiji  ^iroperty,  309. 
from  dealings  with  the  firm,  :')05. 
from  connection  with  the  firm,  310. 
from  comjietition  with  the  firm,  312,  419. 
since  dissohition,  435,  .^21,  614  et  seq. 
where  the  capital  is  lent  at  interest,  521. 
where  the  traders  are  not  trustees,  522. 
where  they  are  trustees,  523. 

where  some  of  the  traders  are  trustees,  523  et  seq. 
rights  of  letratee  against  executors  who  are  surviving  partners, 
528,  530,  534. 

may  take  interest  at  5  per  cent,  or  jirofits,  531. 
subsequent  to  bankruptcy,  648. 
where  share  of  deceased  partner  is  not  got  in,  521. 
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PROFITS  —  ronttnned. 

co-owners  sliarinp,  18,  53. 
mana^ors  sliariii^,  10,  13. 
trustc'i's  sliarin^r,  •')-3  ''  'f'/. 

executors  of  deceased  partner  sharing,  004  et  srq.     Sec  Executors. 
servants  sliarinf.^,  \'-l,  18,  oOO. 

if  not  drawi\  do  not  necessaril3'  bear  interest,  390. 
See,  also,  Lossks. 
PROFITS  AM)   LOSSES, 
agreement  to  share,  10. 

type  of  i)artnership,  7,  10. 

restricted  riudits  under  sucli  agreements,  10. 

clauses  negativing  )>artnerships  in,  effect  of,  11. 
shared  alike  uidess  agreement  to  the  contrary  348,  385. 
partners'  share  of,  how  ascertained,  397. 

See  Pkokits  ;  Losses. 

PROHIBITORY  CLAUSES 

in  articles  of  partnership,  419. 

against  carrying  on  trade,  43G  et  seq. 
PROHIBITORY  STATUTES, 

construction  of,  95. 
PROMISE 

by  one  partner  to  ])ay  debt,  1.S6,  201. 

elTect  of,  as  regards  the  Statute  of  Limitations,  201,  202,  511. 

to  one  partner  to  i)ay  debt,  130,  note  (r/). 

by  creditor  to  discharge  retired  partner,  242. 

to  paj'  out  of  certain  funds  only,  effect  of,  201.  ♦ 

by  one  partner  to  i)n)vide  for  bill  of  exchange,  130. 

PROMISSORY  NOTES, 

liability  of  partners  on,  180,  187. 

effect  of  form  of,  170  et  seq. 

power  of  one  partner  to  bind  firm  by,  129.     See  I-mplied  Powers. 

authority  to  transfer,  131. 

joint  and  several,  liability  on,  187. 

action  on, 

by  one  partner  against  another,  565. 
by  partners,  274. 
injunction  to  restrain  negotiation  of,  542,  note  (/')• 
issue  of,  by  bankers,  90,  note, 
instruments  held  to  be,  187  et  seq. 

given  by  continuing  partner,  when  binding  on  retired  partner,  213  et  seq. 
do  not  merge  debt,  254. 
See  Bills  oi-  Exch.\noe. 

PROMOTERS  OF  COMPANY 
not  jiartners,  23,  24. 

not  impliedly  liable  to  each  other  for  services,  24,  note  (7). 
observations  on  liabilities  of,  45. 

extent  of  such  liabilities,  200,  207,  385. 
liability  of,  for  acts  done  before  they  become  promoters,  206. 
effect  of  admission  by  one  as  against  the  others,  88,  note  (o). 

PROOF 

of  partnership,  80  et  seq.     See  Evidence. 

PROOF  OF  DEBTS,  707  et  seq. 

in  bankrui)tcy,  701  et  seq.,  707  et  seq. 
li(iuidated,  707. 
ludiquidated,  when,  707. 

against  executor  for  devastavit,  738,  note  ( ;"). 
against  bankrupt   partner,  does   not  i>reclude  partner  from   having 

recourse  to  the  estate  of  deceased  partner,  250,  002. 
by  secured  creditor,  002,  709  et  seq.,  749. 
by  bankrupt  trustee   707. 


by  surety,  719. 
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PROOF  OF  DEBTS  — co;i^/7i«erf. 
in  bankruptcy, 

by  joint  creditors,  720,  730. 

by  separate  creditors,  728,  730. 

by  partners,  721,  737. 

by  firm,  707. 

by  company,  707. 
if  bought  up  for  less  than  their  nominal  amoimt,  663. 
on  admmistration  of  estate  of  deceased  partner,  597,  598. 
See  Bankruptcy. 

PROPERTY 

of  partners,  322. 

joint  estate,  what  is,  323. 

agreement  of  partners  the  true  test,  323,  329,  414. 
property  paid  for  by  the  firm,  belongs  to  firm,  323. 

where  not,  325. 
secret  benefits  obtained  by  one  partner,  307,  325. 
ships,  324. 

goodwill,  327,  415,  439. 

money  paid  to  one  partner  for  his  exclusive  benefit,  325. 
property  acquired  after  dissolution,  326. 
nature  of  partners'  interest  in,  339.    See  Shares. 
devolution  of,  in  case  of  death  of  partner,  341.     See  Death. 
to  what  extent  personal  estate,  343  et  seg. 
sale  of  on  dissolution,  429.     See  Sale. 
separate  estate,  327. 

property  used  for  partnership  purposes  not  necessarily  partner- 
ship property,  14,  note  (x),  328. 
property  bought  with  tlie  money  of  the  firm,  329. 
appointments,  331,  414. 
stock  in  trade,  331. 
furniture,  329. 
lease,  330. 

trade  secrets,  patents,  &c.,  415. 
houses  built  on  partnership  property,  .330. 
lands  farmed  in  common,  332. 

joint-tenants  partners  in  profits,  332. 
devisees  of  a  trade  and  of  land  for  the  purpose  of  carrying  it  on, 

333. 
devisees  of  mines,  333. 

land  acquired  for  the  purposes  of  trade,  333. 
conversion  of  joint  estate  into  separate  estate,  and  vice  versU,  3-34  et 
seq.,  697. 
agreement  of  partners  sufficient  for,  334,  697. 

if  executed,  .337,  697. 
evidence  of  such  agreement,  700. 
dealings  between  one  partner  and  the  firm,  335. 
change  of  property  on  change  in  firm,  336. 
eftect  of  fraud  on,  338,  697. 
of  holding  out  on,  700. 
of  doctrine  of  reputed  ownership  on,  700. 
continuance  of  lien  on,  699. 
effect  of  in  administering  estates  in  bankruptcy,  697  et  seq. 
binds  creditors,  .335. 
trustee  in  l)ankruptcy,  .335,  697. 
belonging  to  firm,  profits  derived  by  use  of,  must  be  accounted  for  to 

the  firm,  309. 
sharing  produce  of,  17,  28,  29,  53,  .347. 
vesting  in  trustee  of  bankrupt  partners,  644,  646  et  seq.    See  Trustee 

IN  Bankruptcy. 
actions  between  partners  relative  to.     See  Actions. 
of  the  firm,  agreements  as  to,  414. 
lien  on.     See  Lien. 
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PROPERTY  —  continu,-d. 
of  partners 

use  of,  evideiiee  of  partnership,  90. 

wron^'ful  employment  of,  by  trustee,  liability  for,  523  et  seq. 
See  As.siiTs  ;  Cai-ital. 

PROSPECTIVE 

l)artnersiiips,  20,  80,  412. 

PROSPECTUS 

application  of  doctrine  of  holding  out  to  persons  signing,  44. 
evidence  of  partnership,  8'J. 

PROTECTED  TRANSACTIONS 

under  tlie  Bankruptcy  act,  wliat  are,  0;J0. 

PROTEST, 

eiTcct  of,  as  regards  laches,  409. 

PRUSSIAN  CODE, 

definition  of  partnership  in,  3. 

PUHLIC, 

holding  out  as  partner  to,  40  et  seq.     See  Holding  out. 
mode  of  giving  notice  of  dissolution  to  214,  222,  223. 
See  NoTicio. 

PUBLIC  OFFICES, 

partnership  for  sale  of,  illegal,  92. 

PUBLIC  OFFICER, 

bill  of  excliange  payable  to,  ISO,  note  (a). 
presence  of,  in  action  for  dissolution  insufficient,  4(52. 
company  entitled  to  sue  by,  may  petition  under  Bankrujttcy  act,  G33. 
proof  in  bankruptcy  by,  73!>. 
See  Action. 

PUBLIC  POLICY, 

partnerships  opposed  to,  92. 

PUBLISHER  AND  AUTHOR,  14.     See  Authok  anu  Pi-hlisher. 

PUFFENDORF, 

his  definition  of  partnership,  3. 

PURCHASE, 

partner  may,  his  co-partners'  share,  313. 

option  of,  of  co-partners'  share,  423. 

how  declared,  424. 

enlarging  time  for,  424. 

of  share  of  i)artner  sold  under  a./?. /a.,  340,  356  et  seq.     See  E.xecl'TIox. 

See,  also,  Salk  ok  Shares. 
of  goods, 

by  one  partner  for  firm,  144. 

from  firm,  duty  to  disclose  in  case  of,  306. 
for  re-sale  and  division  of  produce,  53. 
See  Sale. 

PURCHASER 

protected  in  case  of  bankruptcy  when,  625,  note  (0- 
See  PiRciiASE. 

QUARRELS 

dissuhitit)n  in  case  of,  581. 

inferred  from.  572. 
injunction  in  cases  of,  543. 

QUARRIES.     See  Mines. 
wlio  are  partners  in,  54. 
partner  in.  has  no  power  to  bind  co-partners  by  bills,  l.'>0. 
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QUASI-PARTNERSHIPS,  25. 
meaning  of,  0. 

evidenci.'  of,  80  ft  scq.  ' 

by  sharing  profits,  25. 

distinction  between  shariiit;  profits  and  gross  returTis,  28,  29. 

and  payments  varying  with  tiiem, 

29.  :< 

alteration  in  law  as  to,  by  Cox  v.  Hickman,  80  et  sfq.  :  < 

by  holding  oneself  out  as  a  partner,  40  et  seq.  .i 

effect  of  doctrine  on  deceased  partners,  (505.  '-i 

effect  of  knowledge  that  a  person  who  holds  himself  odit  as  a  jiartner 

is  not  a  partner,  40,  41. 
effect  of  fraud,  41,  42. 
what  constitutes  a  holding  out,  42. 
where  name  is  concealed,  42,  45. 
holding  out  must  be  to  the  plaintiff,  42,  43. 
authority  to  hold  out,  42,  4o. 
holding  out  by  retiring  partner,  45. 
by  surviving  partner,  4(). 
by  bankrupt  partner,  212,  6(57,  700. 
application  of  doctrine  to  inchoate  partnerships,  44. 
holding  out,  a  question  of  fact,  44. 
not  in  cases  of  tort,  47. 

bills  of  exchange  of,  181.     See  Bills  of  Exchange. 
See,  also.  Holding  out. 

RACE-HORSE, 

co-owners  of,  not  i)artners,  14,  18,  51. 

RATIFICATION, 

knowledge  essential  to,  143. 
when  possible,  148,  note  (a). 
in  case  of  torts,  148. 
by  firm,  of  guarantee,  138. 

of  submission  to  arbitration,  129. 
by  partners,  effect  of  in  settling  accounts,  387,  388. 
by  infant,  70. 
of  deed  executed  by  on«  person  for  another,  137,  note  (/). 

REAL  ESTATE, 

actions  between  partners  relating  to,  5(50. 

of  firm,  devolution  of,  in  case  of  death  of  partner,  341. 

treated  as  personalty,  325  n,  343. 
partnership  may  be  formed  to  deal  in,  343  n. 
acquiesced  in  course  of  trade  belongs  to  firm,  343  n. 
subject  to  partnership  liabilities,  343  n. 
surviving  jjartner  inay  sell,  343  n. 

equity  will  (compel  holder  to  convey  to  purcliaser,  343  n. 
creditors  have  priority  as  in  personalty,  343  n. 
purchased  with  j)artnership  funds  presumed  to  be  partnershij)  property, 

343  n.  :  I 

English  rule  followed  in  Canada,  343  n.  .{J 

not  in  United  States,  343  n. 
considered  as  personalty  so  far  only  as  necessary  to  buy  firm  liabilities, 

343  n. 
widow  takes  dower  in  residue,  343  n. 
descends  to  heirs  subject  to  firm  liabilities,  343  11. 
specific  performance  of  agreement  to  convey,  478  n. 

RECEIPTS 

of  one  partner,  when  binding  on  firm,  135,  152,  270. 

not  conclusive  evidence  of  payment,  135. 

by  surviving  partner  discharges  debtor  to  firm,  342,  note  (s). 

given  to  one  partner  does  not  di8<!harge  co-partners,  when,  239. 

not  entering  a  ground  for  dissolution,  581. 
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RECEIVER, 

object  of  having  a,  i'Aii. 

cannot  carry  on  business  unless  aj)i)ointe(l  manager,  ")4').     See  Mana<;i;k. 

wlicn  aj)i)ointeil,  284  n,  r)45. 

in  actions  not  seeking  a  dissolution,  545. 
defendant  i  iitited  to,  before  judgment,  549. 
not  refused  because  no  dissolution  is  prayed,  54(). 

difference  between  granting  an  injunction  and  appointing  a  receiver,  547. 
ai)pointnient  of,  ojverates  as  an  injunction,  5:58. 
effect  of  payment  by,  on  Statute  of  Limitations,  511. 
delivery  of  partiursliij)  books  to,  554. 
refused,  though  an  injunction  is  granted.  547,  nott-  (•/),  54'.». 

on  grouml  of  laches,  400. 
against  creditor  of  solvent  partner  at  suit  of  trustee  in  bankruptcy,  54'.". 

e.vecutors,  548. 

partners,  547. 

non-partners,  548. 

surviving  partner,  648,  note  (m),  550. 

a  mortgagee,  553. 

co-owners,  51>,  02. 
influence  of  the  number  of  partners  on  the  appointment  of,  549. 
grounds  for  the  ai)pointment  of,  against  a  jiartner,  550. 

agreement,  550. 

misconduct,  550. 

fraud,  551. 

exclusion  of  co-partner,  551. 

where  partner  excluded  is  also  a  mortgagee,  553. 

denial  of  i)artnership,  552. 

illegality  of  jjartnership,  552. 
effect  of  .fudicature  acts  on  appointment  of,  540. 
of  mises,  oA,  552. 
in  case  of  lunacy,  553. 
appointment  of  jjartner  to  be  receiver,  553. 

of  solvent  partner  on  bankruptcy,  (>70. 
order  appointing  receiver,  553. 
security  to  be  given  by,  553. 

interfering  witli,  a  contempt  of  Court,  538,  530,  554. 
right  of  arbitrator  to  appoint,  454. 

appointment  of,  on  breach  of  agreement  as  to  getting  in  debts,  448. 
action  by,  for  recovery  of  money  to  be  distributed  by  him,  509,  note  (m). 
execution  on  judgment  where  a,  300,  note  (e),  350. 

RECEnaXG  OUDEK, 

petition  for,  025. 
against  the  firm,  etfect  of,  037. 
See  B.\NKKrPTCv. 

RECITALS 

in  releases,  238. 

evidence  of  partnership,  90. 

'UEDEMPTION, 

implied  power  of  ])artner  to  redeem,  140. 

KKDUCTION  OF  CAPITAL, 

partner  cannot  make,  without  consent,  321. 
See  Caimtai.. 

KEFEKENCE 

to  arbitration,  agreements  for,  451.     See  Ai;iurKATHw. 
action  on,  451,  note  (o). 
power  of  partner  to  make,  120. 
ratitication  of  by  co-partners,  120. 

REGISTLKS, 

evidence  of  jiartnership,  85,  00. 
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REGISTKATIOX, 

associations  not  requirinp^,  50,  note  (/),  101,  note  (<). 
of  firm  name  equivalent  to  use,  114. 

as  sharelioiders,  112. 

as  owners  of  copyrigiit,  112. 
of  deeds  of  arrangement,  750. 

REIMBURSEMENT, 

right  of,  for  expenses,  371,  381. 
See  Contribution  ;  Outlays. 

KELATION  BACK 

of  the  title  of  trustee  in  bankruptcy,  663.     See  Trustee  in  Bankruptcy. 
general  doctrine  of,  003  et  .syy. 

as  regards  bond  ^fide  dealings  without  notice  of  act  of  bankruptcy,  665. 
consequences  of  doctrine  of,  as  regards 
dealings  with  bankrupt  partners,  006. 
dealings  with  solvent  partners,  009. 
execution  creditors,  674. 
in  case  of  compositions  in  bankruptcy,  755. 
of  partnership  articles,  88,  412. 

RELEASE, 

setting  aside,  145. 

must  be  set  aside  before  account  stated  is  re-opened,  514. 
a  defence  to  action  for  account,  510. 
by  one  partner,  135,  145. 
of  one  partner,  effect  of,  237,  241. 
effect  of  recitals  in,  2.38. 
by  removing  seal,  238. 
by  arrest,  238. 

by  merger  of  securities,  254,  703. 
by  substitution  of  debtors,  239. 

of  drawer  of  bill,  does  not  discharge  the  acceptor,  238. 
in  form,  lield  to  be  only  a  covenant  not  to  sue,  237. 
evidence  of  partnership  by  a,  90. 

difference  between,  and  assignment  as  regards  stamp  duty,  450. 
See  Liability. 

RELIGIOUS  SOCIETY 
not  a  partnership,  50  n. 

REMAINDERMAN.     vSee  Tenant  for  Life. 
REMOVAL 

of  seal,  release  by,  238. 

of  goods,  within  protecting  clauses,  681. 

REMUNERATION 

by  share  of  profits,  35  et  seq.     See  Profits. 
for  services,  380. 

after  dissolution,  381. 
of  trustee  in  bankruptcy,  694. 

RENEWAL  OF  LEASE.     See  Lease. 

by  one  partner,  enures  to  benefit  of  firm,  .307. 

RENT, 

action  for,  by  one  partner  against  another,  505. 
power  of  one  partner  to  distrain  for,  137. 

REPAIRS, 

liability  of  co-owner  for,  60. 
REPRESENTATIONS 

of  one  partner,  when  binding  on  firm,  140,  102  et  seq. 

by  partner  that  debt  is  due,  effect  of  on  liability  of  firm,  260,  261. 

by  one  partner  that  he  is  acting  for  himself  alone,  effect  of,  281. 

by  one  partner  as  to  the  extent  of  his  authority,  105,  108,  481,  note  (p). 

as  to  nature  of  business,  100. 

See  Fraud;   Misrepresentation. 
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REPUDIATION 

of  partnership  induced  by  fraud,  479  et  seq. 
by  infant,  To. 

See  FuAiu;  Hescission  of  Contkact. 

REPUTED  OWNERSHIP, 

general  doetriiies  of,  07(5  et  se(i. 

eft'eet  of  customs  of  trade  on,  677,  note  (//). 

property  subject  to,  (578  —  must  be. 

in  order  and  disposition,  679. 
in  trade  or  business,  680. 
at  time  of  banicruptcy,  681. 
with  consent  of  true  owner,  681. 
doctrine  of,  does  not  apply  to  bona  jide  dealings,  &c.,  without  notice  of 
an  act  of  bankruptcy,  681,  682. 
as  to  notice,  679. 
application  of  doctrine  of,  to, 
ships,  678. 

choscs  in  action,  678. 
shares  in  companies,  debts,  policies,  &c.,   assigned  without  notice, 

678,  670. 
property  in  possession  for  lawful  purpose,  682. 
or  by  virtue  of  custom  of  trade,  682. 
trust  property,  683. 

property  held  for  specific  purpose,  683. 
partnership  property,  084. 

when  a  change  in  the  firm,  685. 
debts  assigned  to  continuing  partners,  085. 
property  in  the  possession  of  a  surviving  partner  687. 
dormant  partners,  689. 
effect  of,  on  lien,  684. 

on  separate  estate  of  bankrupt  ])artner,  684,  732. 
on  joint  estate  of  firm,  684. 

RESCISSION  OF  COXTR.\CT 

on  the  ground  of  fraud,  generally,  103,  479  et  seq. 
in  toto  or  not  at  all,  when,  400. 
where  a  third  party  intervenes,  400. 
not  for  every  fraud,  470-481. 

fraud  must  be  on  some  material  point,  481. 
and  have  been  relied  on  by  the  plaintiff,  481. 
though  plaintiff  might  have  ascertained  the  truth,  483. 
loss  of  right  to  rescind,  4ii7,  400. 
had  bargains  not  set  aside  except  for  fraud,  485. 
of  contracts  of  partnership  on  the  ground  of  fraud, 
general  right  to,  482. 
for  fabe  rejjrescntations,  482. 

plaintift'  may  sue  for  dissolution  in  the  alternative,  491. 
instances  of,  in  the  case  of  partners,  482,  483. 
of  bargains  between  outgoing  and  continuing  partners,  484,  485. 
of  bargains  between  surviving  partners  and  the  executors  of  a  deceased 

partner,  487. 
of  bargains  made  on  dissolution,  484. 
on  failure  of  consideration.     See  Consideration. 
by  infimt,  75. 
indemnity  in  case  of,  484. 
extent  of  indemnity,  484. 

lien  on  assets  for  purchase-money  in  case  of,  485. 
And  see  Frauk  ;  Coxtuact. 

RESIDENCE 

of  partners,  effect  of  on  partnership  in  time  of  war,  72.  73. 

RESTRAINT 

of  trade,  436,  437,  and  not?  (o). 
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RESTRICTIONS 

in  articles  do  not  affect  public,  175  n. 

IIETAINEK 

of  solicitors,  as  evidence  of  partnership,  84,  note  (>). 
by  surviving?  partner  executor  of  deceased,  of  balance  due  on  the  partner- 
ship account,  490. 

RETIRED  PARTNER, 

actions  by  and  against,  286. 

liability  of,  to  creditors,  201  et  seq.,  242  et  seq.     See  Liability. 
for  future  acts  of  firm,  210  et  seq. 
for  past  acts,  223. 
discliarge  of, 

by  agreement  with  creditors,  239. 
by  notice,  210.     See  Notice. 
death,  211.     See  Death. 
bankruptcy,  212.     And  see  Bankruptcy. 
payment,  225. 
release,  237. 
lapse  of  time,  257. 
dealings  of  creditor  with  remaining  partners,  242  et  seq. 

and  incoming  partners,  211,  note  (a),  245,  248. 
fraud  of  creditor,  249. 
when  not  affected  by  notice  given  to  others,  143. 
how  affected  by  doctrines  of  reputed  ownership,  085  ft  seq. 
hy  doctrine  of  holding  out,  45,  210. 
rescission  of  agreements  made  by  and  with,  484  '/  .seq. 
right  of,  to  indemnity  from  the  continuing  partners,  450.  ^ 

may  be  adjudicated  bankrupt  if  he  allows  himself  to  be  held  out,  633  n. 

RETIREMENT 

of  partner,  agreements  as  to,  422, 
effect  of,  on  liability,  212. 
accounts  on,  514. 

account  of  profits  made  after  where  capital  co:;i;;med  in  the  firm,  521 
et  seq. 

See  Retired  Partnek. 
dissentient  partner  not  Ijounil  to  retire,  317. 
right  of,  from  partnership,  573. 

See  Articles  ok  Partnership;  Rescission  of  Contract;  Spe- 
cific   Pi:RFORMANCE. 

RETROSPECTIVE 

articles,  effect  of,  88. 
partnership,  412. 

See  Relation  Back. 

RETURN 

of  premium,  04  et  seq.     See  Premium. 
of  goods  sold  to  firm  on  credit,  144. 

REVENUE   LAWS, 

breach  of,  by  one  partner,  effect  of,  149. 

illegalitj'  of  partnership  infringing,  95,  99,  note  (s). 

contribution  in  cases  of  breach  of,  378. 

REVOCATION 

of  agent's  authority,  effect  of,  on  his  right  to  indemnity,  371. 

of  partner's  authority,  170,  210. 

of  submission  to  refer,  effect  of,  452. 

RIFLE   CORPS, 

liability  of  officers  of,  for  clothing  of,  &c.,  50,  note  (k). 

RIVALRY 

between  partner  and  firm,  309  et  seq. 
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RUTHEKPOkl), 

Ills  (.h'tiiiitiuii  of  partnorshii),  3. 

SAILORS 

sharing  produce  of  voyage  not  partners,  19. 

SALARY 

varying  with  profits,  \ti,  18,  ;].").     Sec  Wages;  Profits. 
sliarc  of  profits  in  lieu  of,  I'-i,  18,  22. 
partner's  riglit  to,  for  extra  work,  381. 

SAl.i; 

l.v  one  partner,  wiien  binding  on  firm,  146,  569. 
when  actionable  by  co-partner,  568. 
when  made  after  dissolution,  217,  218. 
bankruptcy,  G71. 
by  partner  to  firm,  305  et  seq. 

action  between  partners  for  share  of  produce  of,  508. 
of  business,  effect  of,  on  vendor's  right  to  carry  on  the  business  sold,  440, 

55S.     See  Goodwill. 
on  ilissolution, 

jjartner's  right  to,  555. 
order  for,  555. 
when  dispensed  with,  656. 
agreements  as  to,  556. 
partition  instead  of,  when,  555,  557 
mode  of  selling,  557. 
conduct  of,  558. 
leave  to  bid  at,  5-58. 
^  of  goodwill,  558. 

of  pending  contracts,  558. 
valuation  of  unsalable  appointments,  558. 
directed  before  trial,  559. 
of  shares  of  partners, 

rights  of  purchaser,  358,  363. 
causes  a  dissolution,  359,  363,  583. 
under  Ji.  fa.,  3-56. 

may  be  by  private  contract,  3-58. 
since  the  Judicature  acts,  361  et  seq. 
duty  of  sheriff,  356. 
right  of  purchaser,  3-58. 
position  of  execution  debtor,  359. 
co-owners,  right  of  to,  62,  557. 
agreements  as  to,  422,  423. 
notice  of,  how  given,  423. 

by  executors  of  deceased  partner  to  surviving  partners,  593. 
when  an  act  of  bankruptcy,  627  et  seq. 

See,  also,  Prucn-vsEu;  Tk.\nsfek  of  Sh.\res. 

SAVINGS   BANKS, 

debts  owing  to,  no  priority,  709,  note  (;). 

SCHEMES 

of  arrangement,  754  et  seq. 
etTi'ct  of,  755. 
registration  of,  756. 

SCRIVENER, 

solicitor  not,  156. 

SEAL. 

removal  of,  from  bond,  effect  of,  238. 

power  of  partner  to  bind  by  instrument  under,  124  n.,  136,  13.,  1.  .  n. 

very  form  of  sealed  instrument  puts  party  on  inquiry,  177  n. 

SECRETS, 

trade,  provisions  in  articles  as  to,  415. 
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SECRET   BENEFITS  .    w      .    «        qo^    ,  ^9^ 

obtained  by  one  partner  must  be  accounted  for  to  iirm,  6^)0  et  .<'(/.,  rf^o. 
actions  for  account  of,  495. 

SECRET   PARTNER, 

what  constitutes,  27  et  ser/. 
liability  of,  178. 

See  Dormant  Partner. 

SECRET    SERVICE   MONEY, 

no  allowance  to  partners  for,  883,  384. 

SECRET   RESTRICTIONS 

in  articles  of  partnership  do  not  bind  strangers,  175  n. 

SECRETARY, 

notice  to,  when  sufficient,  G80,  note  (.s).     See  Notice. 
for  time  being,  actions  by,  458. 
See  Public  Officer. 

SECURED  CREDITORS, 

proof  of  debts  by, 

in  bankruptcy,  709  et.  seq. 

in  respect  of  bills  secured  by  equitable  charge  on  goods,  709. 

See,  also,  Bills  of  Exchange. 
splitting  demands  by,  740. 

cases  in  which,  can  prove  and  retain  security,  715. 
in  administration  by  the  High  Court,  602. 

SECURITIES 

of  firm,  effect  of  change  of  partners  on,  110. 
merger  of  debt  by  taking,  254,  703,  704. 

effect  of  possessing,  as  regards  the  right  to  prove  against  bankrupt  part- 
ners, 714. 
as  regards  right  to  split  demands,  749. 
discharge  of  retiring  partner  V)y  taking,  from  continuing,  244,  253. 
position  of  secured  creditors  in  bankruptcy,  709  at  seq. 

in  administration  in  the  High  Court,  602. 
as  to  appropriation  of,  to  interest,  720,  note  {n). 
28  &  29  Vict.  c.  86,  does  not  deprive  a  lender  of  his,  37,  38. 
substitution  of,  effect  of  on  liability  of  firm,  239. 

SECURITY, 

power  of  partner  to  take,  141. 

to  give,  138,  139. 

SEPARATE  AD.IUDICATION.     See  Bankruptcy. 

SEPARATE  BUSINESS, 

profits  derived  from,  305  et  seq.,  310  el  seq.,  419. 

SEPARATE  CREDITORS, 

proof  by,  in  bankruptcy,  692,  728. 

against  the  joint  estate,  721  et  seq. 

separate  estates,  692,  729. 
becoming  joint,  704  et  seq. 
rights  of,  against  estate  of  deceased  partner,  010  et  seq. 

SEPARATE  DEBTS, 
what  are,  702. 

bills  given  for,  171.     See  Bills  of  Exchange. 
execution  against  partners  for,  350.     See  Execution. 
proof  and  payment  of.     See  Bankrui-tcy  ;  Deceased  Partner. 
effect  of  partner  paying  with  money  of  the  firm,  171. 
mortgage  of  joint  estate  to  secure,  when  an  act  of  bankruptcy,  631. 
cannot  be  set  off  against  joint  debts,  291  et  seq. 
See  .Joint  and  Several. 

SEPARATE  DIVIDENDS, 

declaration  of,  in  bankruptcy,  693. 
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SEPARATE  ESTATE. 

what  is,  ;]22,  '.i21 ,  liUl.     Soc  ruoi-K.rtTV.     , 

property  usod  for  partiuTsliip  purposes  may  be  328. 

property  bouj^lit  witli  money  of  tirm,  ;{29. 

stock  in  trade,  'A2U. 

houses  built  on  jjartnership  property,  330. 

trade  secrets,  patents,  i^c.,  llo. 

appointments,  3.11,  414. 

land,  331,  332,  333. 

conversion  of,  into  joint,  334,  697. 

efl'eet  of  doctrine  of,  reputed  ownership  on,  084. 

distinct  account  of,  to  be  kept  in  bankruptcy,  093. 

consolidation  of,  with  joint  estate,  09'). 

proof  against,  729. 

where  firms,  with  common  partners,  693. 

by  joint  antl  separate  creditors,  729,  730. 

by  partner  in  administration  action,  599. 
distribution  of  surjdus  of,  730. 
cannot  be  treated  as  joint  estate  because  in  tlie  order  and  disposition  of 

the  firm,  ObO,  732. 
mortgage  of,  to  joint  creditors  invalid,  when,  032. 
costs  and  remuneration  of  trustee,  when  paid  out  of,  694. 

See,  also,  Baxkuuptcy;  TKorERTY. 
of  married  women, 

liability  of,  78,  624,  note  (»),  691,  note  (b). 

rights  of,  who  have  lent  money  to  husbands  for  their  business,  730. 

SERVANTS, 

power  of  one  partner  to  hire  and  dismiss,  147,  419. 

liability  of  firm  for  negligence  of,  149. 

right  of,  to  account,  493. 

payment  of,  by  share  of  profits,  13,  390. 

when  partners,  13,  28. 

possession  of,  effect  of,  as  regards  reputed  ownership,  079. 

SERVICE  OF  WRITS,  &c. 
on  firm,  200. 

on  one  partner,  when  sufficient,  272. 
on  foreign  firms,  200,  note  (o). 
on  lunatic  partner,  200,  note  (o). 

SERVICES, 

right  of  partners  to  compensation  for,  .380.     See  Allowances. 

SET-OFF 

by  and  against  partnerships,  290. 

combined  effect  of  rules  at  law  and  in  equity,  291. 

effect  of  changes  in  firm  and  assignment  of  debt  on  right  of  set-off, 
292. 
agreed  to  be  allowed  by  one  partner.  290. 
where  there  is  a  dormant  partner,  294,  295  n. 
cases  where  one  partner  only  has  been  dealt  with,  295. 
attempt  to  avoid,  by  suing  one  partner,  290. 
against  assignee  of  debt  after  notice,  29(),  note  {I'). 
by  way  of  counterclaim,  what  may  be,  290. 
where  there  has  been  an  assignment,  295. 

legacy  to  partner  indebted  to  testator,  020. 
in  bankruptcy,  298  n.,  054  et  seq. 

tendency  to  allow,  055. 

not  allowed  where  excluded  by  agreement,  t^56. 

right  of,  exists  independently  of  intention,  057.^ 

only  debts  or  claims  capable  of  proof  can  be,  058. 

wliere  bills  are  returned  dishonoured.  057. 

where  the  debts  are  not  yet  due,  057. 

simple  contract  debts  with  specialty,  057,  058. 

damages  against  debts,  058. 
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SKT-OFF  —  coutimied. 
in  bankruptcy 

wIkto  debt  secured,  058. 

the  cross  demands  must  be  money  demands,  058. 
and  mutual,  05i). 

and  contracted  before  notice  of  an  act  of  bankruptcy,  002. 
buying  up  bills  of  bankrupt  for  purposes  of,  ()()■■.. 
See  Bankuuptcy. 
joint  demands  cannot  be  set  off  against  separate  demands,  or  i;ice  versa, 

2li'.»,  :^!»1-2'J4,  (!(50. 
agreement  to  set  off  joint  debt  against  separate,  209,  294,  661. 
where  one  partner  only  is  bankrupt,  059. 
as  regards  sureties,  001. 
by  and  against  surviving  partners,  290. 
joint  indebtedness  may  be,  298  n. 

SETTING   ASIDE 

releases  given  by  one  partner,  140. 

See,  also,  Fralu  ;    Rescission  of  Contract. 

SETTLED   ACCOUNT.     See  Account  Stated. 

SETTLEMENT 

of  shares  in  partnership,  434. 

SHARE   IN   PARTNERSHirS, 
nature  of  a  share,  339. 

share  a  right  to  money,  339. 

whetlier  qualifies  for  vote,  348. 

transfer  of,  consent  of  all  partners  requisite  to,  303. 

legacies  of,  010,  019. 

mortgage  of,  48,  341,  493. 

assignment  of,  583. 

jus  (ircrescendi  inter  mercatores  locum  non  hahet,  340. 

shares  are  personal  estate,  343. 

not  interests  in  land,  343  et  seq. 

within  the  Statute  of  Frauds,  .348. 
are  within  the  Mortmain  acts,  348. 
how  far  goods  and  chattels,  348. 

forfeiture  of  to  crown,  340. 
agreements  as  to.     See  Articles  of  Partnership. 
amount  of  each  partner's  share,  348  et  seq. 
presumption  in  favour  of  equality,  348. 
evidence  (ontra,  350. 

application  of  rule  to  sl>ares  in  particular  transactions,  350. 

wlicre  one  firm  comprises  another,  .351. 
not  within  doctrine  of  reputed  ownership,  078. 
action  by  partner  for.     See  Actions  between   1'aktneus. 
lien  on  shares.     See  Lien. 

mode  of  taking  shares  in  execution.     See  P^xeci'tion. 
how  attached,  358  n. 
not  by  garnishee  process,  358  n. 
sale  of.     See  Sale. 

transfer  of  does  not  get  rid  of  liability,  240.     See  Transfer  of  Shares. 
forfeiture  of,  574.     See  Expulsk^n. 
surrender  of,  573.     See  Retire.ment. 
settled,  4.34. 

right  of  one  partner  to  purchase  his  co-partner's,  313. 
locality  of,  .340,  note  {d). 

SHARES    IN   COMPANIES, 

registration  of  in  name  of  firm,  112. 

power  of  partner  to  take,  for  security  for  debt  to  firm,  141. 

trustee  of,  right  to  indenmity  against  calls,  375.  ! 

vest  in  trustee  of  bankrupt  partner,  052.  ^  I 

not  within  doctrine  of  reputed  ownership,  078.  '  \\ 
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SHAREHOLDERS, 

liability  of  to  contribute  to  losses  of  company,  ■il  i . 
proof  against  estate  of  by  company,  7;i'.». 
l)ankruptcy  of,  how  far  dissolves  conjpany,  040,  <J50. 

SHARING   PROFITS,  „  ^ 

quasi-partnership    by,    2r,-30.      See    PAKTSKit-^im- ;     Profits;     Qiasi- 
Pautnkksmm'. 

SHERIFF, 

how  to  execute  /j.  fa.  for  separate  debt  of  one  partner,  ..;jO. 

action  against,  for  share  of  money  received  by,  on  sale  of  partnership 

property,  508. 
right  of  purchaser  from  to  an  account,  403. 
injunction  against,  at  tin-  suit  of  partners,  3')0. 
etiect  of  seizure  and  sale  by,  if  followed  by  bankruptcy,  674,  675,  7U9, 

note  (b). 
what  can  bo  seized  by,  as  share  of  partner,  340. 
form  of  order  on  sale  by,  362.     See  Seton  on  Decrees,  V2U,  ed.  4. 

See,  also,  Exkcition. 

SHIP, 

ownership  of,  324. 
registration  of,  324. 
part  owners  of,  60. 

liability  of,  for  acts  of  each  other,  147,  note  (jf). 

when  not  entitled  to  share  profits  made  by.  470. 

profits  derived  from  use  of  partners'  belong  to  firm,  300,  310. 

powers  of  one  partner  as  to,  324. 

application  of  doctrines  of  reputed  ownership  to,  678. 

transfers  of  shares  in,  366. 

managing  owner  of,  right  of  to  commission,  380,  note  ('")• 

injunction  to  restrain  sailing  of.  Miles  v.  Thomas,  0  Sim.  60b. 

SinP'S    HUSH.VXD, 

partner  acting  as,  for  firm,  380,  note  (wi)- 

SLANDER, 

injunction  to  restrain,  542,  note  (e). 

SLANDER    OF   TITLE 

to  trade  marks,  505,  note  (c). 

SMUGGLERS, 

partnership  l)etween,  03. 

cannot  maintain  action  for  smuggled  goeds  sold,  103. 

SOCIETIES, 

friendly,  not  partnerships,  50. 
not  having  gain  for  their  object,  50. 
in  which  each  member  acts  for  himself,  51. 
See  Paktnkhsuii'. 

SOLICITING  ^ .  ^        ,  .  .      e      ,,    ^,^ 

old  customers,  right  of  retiring  partner  to,  440,  and  note  (7).     >ee  t.'>  >i»- 

WILL. 

SOLICITORS, 

are  not  scriveners,  156.  .         ,      „,   ^r,^ 

not  part  of  their  ordinary  business  to  receive  money  for  investment,  loi. 

clerk  may  be  articled  to  two  partners.  Re  Holland,  L.  R.  7  Q.  B.  297. 
evidonceof,  against  their  clients,  84,  note  (/>)._ 
summary  jurisdiction  over  partners  who  are,  152,  note  (7). 
partnership  between, 

when  jointly  retained,  40. 

when  illegal,  100. 
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SOLICITORS  —  continued. 
partnership  between 
proof  of,  84. 

in  particular  transactions  only,  478. 
lien  of,  effect  of  change  in  firm  on,  120. 
dissolution  of, 

agreements  as  to  clients'  papers  on,  438. 
effect  of  on  clients'  papers,  120,  488. 

in  the  case  of  dissolution  by  bankruptcy,  669. 
liability  of,  for  each  others'  acts,  163. 
with  respect  to  bills,  130. 

misapplication  of  money,  151  et  seq. 
partner  in  firm  of,  no  authority  to  borrow,  132. 

on  dissolution,  each  entitled  to  shares  of  fees  from  unfinished  busi- 
ness, 527  n. 

SOLVENCY, 

guarantees  as  to,  when  required  to  be  written,  138,  165. 

SOLVENT   PARTNERS, 

proof  by,  against  bankrupt  co-partners,  721,  738,  740. 
actions  by,  288,  289. 

trustee  of  bankrupt  partner  must  bo  joined  with,  when,  280,  670. 
entitled  to  wind  up  business  of  the  firm,  669. 
may  sue  on  contracts  without  joining  bankrupt,  289,  670. 
may  sell  partnership  goods,  671.  ,  ,      ,  n-A 

validity  of  acts  of,  not  dependent  on  absence  of  notice  of  bankruptcy,  b(  4. 
See  Bankruptcy. 

SOME  ON  BEHALF 

of  themselves  and  others,  461.     See  Parties. 

SPECIAL  AND  GENERAL 
partnerships,  49. 

SPECIALTY  DEBTS,  .        .,o   .m 

whether  created  by  covenant  to  be  true  and  just,  418,  41,). 
may  be  set  off  against  simple  contract  debts,  658. 
not  entitled  to  priority,  709. 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS,  475  e«  se?. 
for  partnerships,  475. 
if  necessary  to  secure  rights,  478  n. 
for  an  account,  477. 
in  partnership  articles,  &c.,  478. 
to  take  share  at  valuation,  432,  479. 
not  to  carry  on  business,  478. 
as  to  granting  an  annuity,  479. 
not  to  divulge  secret,  479. 
as  to  sale  of  share,  479. 
as  to  custody  of  partnershi])  books,  479. 
as  to  collecting  debts,  448,  479. 
to  refer  to  arbitration,  451. 
for  a  lease  after  term  lias  expired,  476. 
to  share  profits,  477. 
laches  of  plaintiff,  a  bar  to,  467. 
to  convey  real  estate,  478  n. 

SPIRITUAL  PERSONS, 

disabilities  of,  71,  note  (e). 
may  be  partners,  71. 

SPLITTING  DEMAND 

by  creditor  of  bankrupt  partners,  749,  750.     See  Proof  of  Di:ijt8. 

STAKEHOLDER, 

illegality  set  up  by,  106,  107. 
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STAMP 

on  advcrtiscmonts  of  dissolution,  when  necessary,  '22-i. 

on  assignment  by  out-going  i>artner  to  continuing  partner,  450. 

on  assignment  of  goodwill,  A'.'/J,  note  (<(). 

on  release,  450. 

STATED  ACCOUNT.     See  Account  Statki>. 

STATEMENTS.     See  Repkesentations  ;   Miskepiiesent.^tions  ;    Fraiu. 

STATUTE  OF  FRAUDS, 

effect  of,  on  guarantee  by  one  partner,  1.38. 

on  contracts  of  partnership,  80. 
share  in  cost-book  mining  company  not  within,  348, 

STATUTES 

limiting  number  of  partners,  70,  101. 
regulating  trades,  95,  note  (x). 
penal  and  prohi))itory,  95. 

STATUTES  OF  LIMITATION.     Sec  Limitation,  Statutes  of. 

STAYING  PROCEEDIXCiS 

at  instance  of  one  partner,  271. 
power  of  Court  of,  under  Bankruptcy  act,  709. 
See  Injunction. 

STEALING, 

indictment  for,  by  surviving  partners,  288,  note  (s). 
property  of  firm  by  partner,  450,  457,  note  (a). 

STIPULATIONS 

as  ri'gards  powers  and  conduct  of  partntr>,  418,  419. 
of  partners  with  each  other,  effect  of  on  third  persons,  168  et  .^e^.,  176. 
against  loss,  in  partnership  agreements,  15. 
See  Authority  ;  Notice. 

STOCK 

wrongly  sold  by  one  partner,  liability  of  firm  for,  152,  1-5.3. 

STOCK-BUOKERS.     See  Brokers. 

liability  of  firm  of,  for  money  misapplied  by  one  partner,  153,  154. 

STOPPAGE  IN  TRANSITU, 

right  of,  against  trustee  in  bankruptcy,  052,  note  (o). 

STORY, 

)   his  definition  of  partnership,  3. 

STYLE 

of  firm,  413.     See  Namk. 

SUBMISSIONS  TO  ARBITK.\TK  )N.     See  Aubituation. 

SUB-PARTNERS, 

who  are,  48. 

liability  of,  to  creditors  of  principal  firm,  48. 

right  of,  to  account,  493. 

duration  of  partnershi])  between,  122. 

parties  to  action  by,  4(50,  4(il. 

deal  only  with  partner  under  whom  tliey  claim,  4(51  n. 

SUB-PARTNEUSIIIPS,  48. 
duration  of,  122. 
right  to  account  in,  493. 
parties  to  actions  relating  to,  400,  401. 
bankruptcy  proceedings,  where  major  firm  bankrupt,  037. 

SUBSCPIBERS 

to  inchoate  companies  not  partners,  24. 

right  of,  to  have  back  their  money,  where  company  is  illegal,  100. 
actions  by,  for  the  recovery  of  their  subscriptions,  498,  499. 
to  agreement  to  erect  meeting-house  not  partners,  53  n. 
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SUBSCRIPTION, 

recovery  of.     See  Considkration  ;  I'kkmium. 
where  partnership  illetjal,  lOG. 

SUBSEQUENT  PKOFITS, 

account  of,  wlicn  directed,  521,  G14  et  seq. 

rio-ht  of  trustee  in  bankruptcy  to  account  of,  648. 

right  of  executors  of  deceased  to  share  of,  592. 

SUBSTITUTION 

of  debtors,  discharge  of  partner  by,  239  et  seq. 
effect  of,  in  bankruptcy,  704,  705. 
can  only  be  made  with  creditors'  consent,  239,  705. 

SUCCESSION  DUTY 

on  death  of  partner,  594. 

SUCCESSOR 

to  business,  440  et  seq. 
appointment  of,  434. 

SUICIDE, 

attempted,  no  ground  for  dissolution,  581,  note  (d). 

SUITS  IN  EQUITY.     See  Action. 

SUPERSEDING 

adjudications  of  bankruptcy,  042,  643.     See  Bankruptcy. 

SURCHARGING 

and  falsifying  accounts,  513.     See  Accounts. 

SURETIES, 

partners  not,  of  firm.  111. 

to  or  for  firm,  position  of,  on  change  in  firm,  117  et  seq.,  287. 
to  or  for  company,  position  of,  on  incorporation  or  amalgamation  of  com- 
pany, 118. 
discharge  of,  by  doctrine  of  appropriation  of  payments,  230. 
by  judgment  against  principal  debtor,  255,  256. 
application  of  doctrines  of  set-off  to,  in  cases  of  bankruptcy,  601. 
proof  by,  in  case  of  bankruptcy,  719,  745,  note  (/»),  752. 
provii^ions  of  Mercantile  law  amendment  act,  119. 
right  of,  to  contribution  from  co-sureties,  375,  note  (/). 
liability  of,  cannot  be  enlarged,  118  n. 

SURGEONS, 

partnership  between,  unqualified,  98. 

SURPLUS  ASSETS, 

action  for  share  of,  569. 

distribution  of,  402.     See  Assets  ;  Bankruptsy. 

SURRENDER 

of    partner's  share  in   property  mortgaged  held  to  include  firm's  share^ 
.362,  note  (o)- 

See  Retirement. 

SURVIVING  PARTNERS, 

rights  of,  as  against  the  executors  of  a  deceased  partner,  443,  444,  591. 

to  i)artnership  property,  341,  341  n. 

to  goodwill,  &c.,  443,  447. 

to  get  in  debts,  .341,  342,  note  (.s),  591. 

to  mortgage  jjartnership  property,  341. 

to  sell,  341. 

as  regards  account,  613. 
liabilities  of 

to  creditors  of  the  firm,  .341,  591,  595. 

wliere   the  creditors   are  proceeding  against  the  estate    of    the- 
deceased,  288,  460,  598. 
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SURVIVING   I'AK'I'NKKS  —  continued. 
liabilities  of 

to  the  executors  of  a  deceased  partner,  341,  ij02,  ;)n3. 
to  tiie  separate  creditors,  legatees,  and  next  of  kin  of   a  deceased 
partner,  (112. 
wiieii  the  assets  of  the  deceased  are  not  got  in,  014  el  se(j. 
when  they  are  lent  to  tiie  firm,  018. 
position  of,  vvlien  also  executors,  fiiiH,  0!»;J. 

account  of  subsequent  profits  against,  528. 
right  of  retainer,  490. 
actions  by  and  against,  288.     Se^  Actions  ;  Parties. 
proper  parties  to  actions,  by  joint  creditors  to  administer  the  estate  of  a 

deceaseil  partner,  400,  51(8. 
not  proper  parties  to  actions  by  separate  creditor  against  executors  of 

deceased  jjartner  for  an  account,  <)12. 
may  be  joined  with  executors  of  deceased  partners  as  defendants,  when, 

603. 
cannot  render  the  estate    of   their  deceased  co-partner  liable  for  wiiat 

occurs  after  his  death,  40,  00«j. 
may  free  real  estate  of  incumbrances,  341  n. 
if  he  continues  business  must  accourt  for  profits,  341  n. 
if  articles  fix  duties,  he  is  bound  by  them,  341  n 
have  exclusive  riu'ht  to  manage,  341  n. 
when  entitled  to  compensation,  341  n.,  381  n.,  542  n. 
has  authority  to  get  in  debts  and  settle  uj)  affairs,  591  n. 
should  never  be  executor  or  administrator,  594  n. 
statutory  provisions  tliat  he  may  be,  595  n. 
injunction  against,  541,  542. 

to  restrain  use  of  old  name,  005. 
rescission  of  contracts  between,  and  executors  of  deceased  partner.  4h7, 

488,  note  (n). 
application  of  doctrines  of  reputed  ownership  to  property  in  the  possesion 

of,  (iS7,  089. 
payment  of  debt  to,  discharges  payer,  342,  note  (s). 
agent  of  firm  must  account  to,  288,  note  (;/). 
creditor  looking  for  payment  from,  does  not  lose  his  right  against  estate 

of  deceased,  250. 
part  payment  of  debt  by,  effect  of  as  against  estate  of  deceased  partn.i 

203. 
right  of  to  charge  for  expenses  and  services,  381,  382,  note  (y) 
See  Dkath  ;  Deceased  Partxek. 

SURVIVnUSlIIP, 

of  the  doctrine  of,  between  partners,  340. 

how  far  doctrine  applies,  342. 

not  to  societies  not  having  gain  for  their  object,  342 

devolution  of  legal  estate  in  land,  311. 

ecjuitable  estate,  ;!41. 

choses  in  action,  :'.41. 

ordinary  clmttels,  ;'>42. 

shares,  343. 

gooitwill,  342.  413,  444. 

SUSPENSION 

of  bankrupt's  certificate,  752,  note  (s). 

of  proceedings.     See  Staying  Proceedings. 

TEMPER,  ,    r.     , 

interference  of  the  Court  between  partners  on  the  ground  of  bad  temi'er, 
460,  550,  580. 

TENANT  FOR  LIFE, 

of  share  in  ]»artiiership,  020. 

losses,  how  shared,  as  between  remainderman  and,  021. 
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TENANTS  IN  COMMON, 

purcliases  by  persons  as,  51  et  seq. 

wlio  are,  and  who  are  joint  tenants,  51  note  (n). 

trustee  of  bankrupt  partner  and  solvent  partners  are,  648,  669. 

remedies  between,  57  et  seq. 

action  by  one  against  tlie  otlier  for  sale  of  connnon  property,  568. 

expenses  of  repairs,  61  n. 

insurance,  61  n. 
are  not  partners,  51,  52  n. 
may  be  partners  in  profits  only,  331. 
of  trade-mark,  62,  note  (</). 
See  Co-OwNEKS. 

TENDER 

to  one  partner,  136. 

TERM, 

partnerships  for  a,  121. 

TERMINATION  OF  LIABILITY,  210-263. 
as  to  future  acts,  210. 
as  to  past\icts,  223. 

by  payment,  225. 

by  release,  237. 

by  substitution  of  debtors  and  securities,  239. 

by  lapse  of  time,  257. 

by  afireement,  239. 

by  death,  211.     See  Death. 

by  bankruptcy,  212.     See  Bankruptcy. 
See  also  Liability. 

THEATRES, 

illegal  partnerships  in,  101. 

not  enforced,  102. 

lessee  and  manager  of,  sharing  gross  receipts  of,  not  partners,  18. 

TMIBAUT. 

his  definition  of  partnership,  3. 

THIRD  PARTIES, 

partnership  as  to.     See  Holding  Out  ;  Quasi-Partnerships. 
possession  of,  effect  of,  as  regards  doctrine  of  reputed  ownership,  679. 

TIME, 

lapse  of,  when  an  answer  to  an  action,  466. 

when  a  bar  to  an  action  for  account,  508. 

discharging  partners  from  liability,  257  et  seq 
right  of  partner  to  charge  for,  380,  382,  note  (y). 
See  Laches  ;  Limitation,  Statute  of. 

TITLE, 

recognition  of,  effect  of,  on  defence  of  laches,  474. 
slander  of,  action  for,  505,  note  (c). 

TORTS 

actions, by  partners  for,  278. 

against  partners  for,  283. 
of  agent,  liability  of  principal  for,  147. 
of  partner,  liability  of  firms  for,  149  et  seq. 

of  estate  of  deceased  partner  for,  595,  and  note  (c). 
of  retired  partner  for,  47,  214. 
impose  joint  and  several  liabilities,  198. 
when  provable  in  Ijankruptcy,  708,  note  (y). 
doctrine  of  holding  out,  not  a])plicable  to,  47. 
contribution  in  respect  of,  377  et  seq. 
and  breaches  of  contract,  distinction  between,  198,  199. 
distinction  between  the  course  of  business,  or  not,  283  n. 

TOWN  CLERKS, 

partnerships  between,  100,  note  (t). 
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TRADE, 

covenants  in  restraint  of,  437,  note  (o). 

direction  by  testator  to  carry  on,  effect  of,  010. 

customs  of,  effect  of,  on  doctrine  of  reputed  ownership,  677,  note  (y). 

on  rifjjhts  and  liabilities  of  principal,  370,  note  (/), 
372,  note  (<)• 

TRADERS, 

distinction  between,  and  non-traders,  how  far  important,  024. 

reputed  ownersiiip  clause  applicable  to,  only,  (i25. 

as  to  executions  against,  if  followed  by  baukruptcy,  074. 

TRADE  MARK, 

name  of  a  firm,  114. 
may  be  assigned  with  goodwill,  114. 
registration  of,  114. 
tenants  in  common  of,  62,  note  (;/). 
part  of  goodwill,  447. 

action  for  slander  of,  title  to,  595,  note  (c). 
See  Na.me. 

TRADE  NAME.     See  Name. 

TRADE  SECRETS, 

agreements  as  to,  415. 

TRANSFER  OF  DEBT 

from  account  of  old  firm  to  account  of  new  firm,  effect  of,  on  creditor, 

239  et  se(i.,  241,  242,  250,  253. 
from  one  account  to  another,  assent  by  one  partner,  135. 

TRANSFER  OF  INTEREST 
a  ground  for  dissolution,  583. 
See  TuANSi-EK  of  Shake. 

TRANSFER  OF  LIABILITY 

by  substituting  debtors,  239.     See  Liability. 

TRANSFER  OF  SHARE 
by  co-owners,  52. 
by  partners,  303,  583. 

necessity  of  consent  of  partners  to,  363. 

to  representatives  of  deceased  partners,  363. 

effect  of,  303. 

on  continuitj'  of  firm,  305,  366. 

on  liability,  240. 

as  regards  dissolution,  583. 

account,  304. 
where  right  to  assign,  365. 
rights  of  transferee,  305. 
in  mining  partnerships,  55,  366. 

TREASURER 

for  time  being,  action  by,  458. 
See  rruLic  Officer. 

TREATING  CUSTOMERS, 

allowance  to  partner  for,  380,  note  (n). 

TRESPASS 

by  one  partner  against  another,  562. 

TROUBLE, 

right  of  partners  to  compensation  for,  380. 

executors  and  surviving  partners,  592. 

TROVER  ^  ,       .        ♦ 

by  assignees  of  bankrupt  partner  against  purchaser  from  solvent  part- 
ners, 071. 
by  one  partner  against  another,  562,  568. 
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TRUE  OWNER, 

who  is,  witliin  the  meaning  of  the  reputed  ownership  clause,  G82, 
See  RiiPUTED  (.)wneuship. 

TRUSTEE 

surviving  partner,  how  far,  521  et  seq.,  528. 

partner  is,  who  buys  firm  assets  by  secret  arrangement,  487  n. 

sharing  profits,  liabilities  of,  28,  523. 

wlien  bankrupt,  should  prove  against  his  own  estate,  707. 

authorised  to  lend  money  to  firm,  113. 

unauthiirised  lending  by,  liability  for,  523  et  seq. 

of  creditors'  deeds  how  far  i)artners,  21. 

right  of,  to  indemnity,  373,  374. 

where  two  funds  in  the  hands  of  the  trustees,  373, 
note  (e). 
application  of  doctrine  of  reputed  ownership  to,  G83. 
liability  of  for  profits  made  by  trust  fund,  523. 
payment  of  one  of  several,  no  discharge,  218,  note  (in). 
See  Profits,  Account  of  ;  Bkeach  of  Trust. 

TRUSTEE  IN  BANKRUPTCY. 
1.    Generally, 
choice  of,  644. 

riglit  of  joint  and  separate  creditors,  645. 
of  joint  estate  is  also  trustee  of  separate  estate,  when,  637,  644. 
appointment  of  inspectors  to  protect  creditors,  645. 
property  vesting  in,  646.     See  Bankruptcy. 
may  disclaim  onerous  property,  651.  » 

when  not  bound  by  the  acts  of  the  bankrupt,  659. 
relation  back  of  title  of 
generally,  663  et  seq. 

as  regards  bona  fide  dealings  without  notice  of  act  of  bankruptcy,  664. 
what  transactions  excepted,  664,  665. 
consequences  of,  as  regards 

dealings  with  bankrupt  partners,  666, 
dealings  with  solvent  partners,  669. 
execution  creditors,  667. 
set-off  against,  660.     See  Set-off. 
lien  of  partners  good  against,  647. 
bound  by  agreement  of  partners  as  to  their  property,  335. 

and  other  like  agreements,  485. 
rescission  of  agreements  by,  486. 

has  no  right  to  projjcrty  of  which  the  bankrupt  is  trustee,  652. 
cannot  sue  for  debts  owing  to  the  bankrupt  as  trustee,  652,  653. 
joinder  of,  wlien  necessary,  289. 
injunction  against,  542. 

receiver  appointed  against,  or  on  application  of,  548. 
remuneration  of,  694. 
costs  and  expenses  of,  694. 
2.    of  a  bankrupt  partner 

does  not  become  a  partner,  648,  649,  669. 

becomes  tenant  in  common  with  solvent  partner,  648,  669. 

takes  his  share  only,  647. 

how  far  bound  by  agreement  that  share  shall  be  taken  at  a  valuation,  647. 

right  of 

to  interfere  with  the  solvent  partners,  669. 

to  the  partnership  books,  669. 

to  bring  actions  in  the  names  of  the  solvent  partners,  670. 

to  join  solvent  partners  in  suing,  289,  670. 

to  wind  up  the  affairs  of  the  firm,  670. 

to  an  accrjunt,  493,  648. 

to  institute  a  creditor's  action  against  the  executors  of  a  deceased 

partner,  648. 
to  avoid  fraudulent  preference  by  the  bankrupt,  269. 
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TRUSTEE  IN  RANKRUPTCY  —  ron^mW. 

right  of,  to  ri'covir  property  sold  by  the  solvent  partners,  671. 
profits  after  bankruptcy,  <548. 

TRUSTEE  OF  DEED  OF  ARRANGEMENT, 

appointment  of,  7o5. 

separate  estates  as  well  as  joint  vest  in  him,  when,  755.    See  Arrangement. 

relation  back  of  title  of,  755. 

TRUSTEE  PROCESS.     See  Garnishee  Process. 

TRUST  PROPERTY 

does  not  pass  to  trustee  in  bankruptcy,  052,  683. 

not  affected  by  doctrine  of  reputed  ownership,  683. 

followiii<r,  1()2. 

liability  of  jjartners  for,  160  et  sc.q.     See  Breach  of  Trust. 

wrongful  employment  of  by  trustee,  liability  of,  for,  523  et  seq. 

not  liable  for  witliout  knowledge,  100  n. 

TRUSTS 

to  pay  debts,  effect  of,  on  Statute  of  limitations,  200. 

when  an  act  of  bankruptcy,  631. 
breach  of,  effect  of  Statute  of  limitations  on,  200,  511. 
illegal,  actions  for  execution  of,  108. 

to  carry  on  business,  effect  of  as  regards  executors  and  trustees,  606. 

creditors,  000,  007. 
See  Bkkacm  of  Trust  ;  Trustee. 

UNAUTHORISED  ACTS, 
adoption  of,  by  firm,  ."588. 
indemnity  in  respect  of,  371  et  seq.,  382. 
liability  of  firm  for,  1()7  et  seq. 
effect  of  notice  of  want  of  authority,  108. 
See  Ratification. 

UNCERTIFICATED  BANKRUPT, 

as  to  whether  he  can  be  made  bankrupt,  G39. 

UNCONCLUDED  AGREEMENT, 

partnership  not  the  result  of,  19,  22  n. 

UNDEKWRITE1{S, 

illegal  patnerships  between,  97,  98. 

UNDISCLOSED  PRINCIPAL, 

action  by,  177. 

against,  275,  note  (s). 

UNINCORPORATED  COMPANIES, 

with  transferable  shares  when  illegal,  101. 
subject  to  Bankruptcy  Act,  023,  033. 
effect  of  bankruptcy  of  one  member  of,  050. 
proof  by  against  estate  of  shareholder,  739. 

UNIVERSAL  PARTNERSHIP,  49. 

UNLIMITED  LIABILirY, 

connnoii  law  doctrines  as  to,  200  et  seq.     See  Liability;  Limited  Li.v- 
rility. 

UNQUALIFIED  AND  QUALIFIED  PERSONS, 

partnershii)s  between.     See  Illegal  Partnership. 

attornies,  100. 

brokers,  97. 

medical  practitioners,  98. 

UNREGISTERED  PARTNERSHIPS, 

number  of  persons  who  may  be  partners  in,  70,  101. 

UNSALABLE  ASSETS,  valuation  of,  558. 
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USAGE, 

of  partners,  importance  of  attending  to,  408  et  seq. 
See  Cl'Stoms. 

USUAL  COURSE  OF  BUSINESS,  a 

limits  ixirtner's  implied  authority  to  act  for  firm,  124  et  seq.  M 

USURY, 

usurious  loan  held  to  constitute  a  partnership,  15,  lb. 

VENDOR  AND  PURCHASER  OF  BUSINESS. 

partners  when,  28. 

VALUATION, 

agreements  to  take  share  at  a,  429. 

no  sale  where  there  is,  555. 

unless  agreement  cannot  be  carried  out,  555. 

how  far  binding  on  trustee  in  bankruptcy,  647. 

when  Court  will  enforce,  432. 
no  right  to  have  share  of  a  deceased  partner  at,  592. 
action  by  one  partner  against  another  for  amount  of,  564. 
of  unsalable  property,  558. 
of  shares,  426.  , 

charges  in  respect  of,  384. 
debts  incapable  of,  in  bankruptcy,  708,  751,  note  (m). 

VARIANCE 

between  name  of  firm  and  name  used  on  its  behalf,  consequence  of,  185, 
186. 

VARYING, 

articles  of  partnership.  409. 

VERDICTS 

evidence  of  partnership,  90. 

VINNIUS, 

his  definition  of  partnership,  4. 

VOET, 

his  definition  of  partnership,  4. 

VOLUNTARY  SETTLEMENTS, 

avoidance  of  by  trustee  of  bankrupt,  654. 

VOLUNTEERS, 

commander  of,  liable  for  goods  ordered  by  him  for  regiment,  50. 

VOTE, 

share  in  partnership,  when  a  qualification  for  parliamentary,  348. 

WAGES, 

effect  of  paying,  by  a  proportion  of  gross  returns,  18.  ^ 

See  Profits  ;  Salary. 

WAIVER 

of  clauses  in  partnership  articles,  &c.,  408  et  seq. 
of  illegality,  104. 

of  right  to  rescind  for  fraud,  &c.,  490. 
defence  to  an  action  for  account,  516. 

WAR, 

effects  of,  on  the  rights  of  partners,  72,  92. 
a  cause  of  dissolution  of  partnership,  585. 

WARING,  EX  PARTE,  712. 
application  of  rule  in,  713. 
effect  of  rule  in,  713. 
extent  of  application,  713. 

WARRANT  OF  ATTORNEY, 

given  by  one  partner,  272. 
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WATSON, 

liis  delinition  of  partnership,  4. 

WHALING  VOYAGKS, 

contracts  between  persons  engaged  in,  10,  note  (x). 

WIDOWS, 

at,rrtements  as  to  annuities  to,  435. 

of  deceased  partner  siiaring  profits,  30. 

WIFE.     See  Married  Woman;   Husband. 

WILFUL  DEFAULT 

against  executors  of  partners,  012. 
against  partners,  518,  note  («)■ 

WILFUL  TOUTS, 

liability  of  partners  for,  149,  150. 

WILL, 

partnerships  at, 
what  are,  121. 

by  continuance  after  expiration  of  articles,  413. 
actions  for  dissolution  of,  580  et  se(j. 
injunction  in  cases  of,  540. 
right  to  determine  at  any  time  by  notice,  571. 
directing  assets  to  be  employed  in  business,  effect  of,  006  et  seq. 
in  event  of  bankruptcy,  722. 

WINDING  UP.     See  Bk.  IV. ;    Dissolvtion. 

agency  of  partners  continued  for  purposes  of,  217-221. 

final  settlement  of  accounts  on,  402. 

where  capital  unequal  and  losses  shared  equally,  403. 

appointment  of  receivers  in  actions  for,  540  et  seq. 

matters  involved  in,  589. 

right  of,  personal  to  solvent  partners,  070. 

WITNESS, 

proof  of  partnership  by,  90. 

by  solicitors  of  the  partners,  84,  note  (r). 

WORK  AND  LABOUR, 

action  by  one  partner  against  another  for,  507. 

WRITS, 

service  of,  266,  272.     See  Service. 

WRITTEN  CONTRACT.     See  Contract. 

when  binding  on  partners  not  named  in,  178. 
not  necessary  to  form  a  partnership,  80. 

not  necessary  to  convert  joint  property  into  separate,  or  vice  versQ,  324, 
334. 

WRONG  DOERS, 

contribution  amongst,  377, 
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